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ADVERTISEMENT  TO  THE  PRESENT  EDITION. 


Is  preparing  a  new  edition  of  Mr  Thomson's  Treatise  on  Bills  of  Ex- 
change, it  has  been  found  necessary  to  make  considerable  changes  on  the 
original  work,  in  order  to  present  a  clear  view  of  the  law  as  it  at  present 
stands. 

During  the  interval  of  twenty-nine  years,  which  has  elapsed  since 
the  publication  of  the  former  edition  of  Mr  Thomson's  Treatise,  con- 
siderable portions  of  it  have  become  obsolete.     It  contained  numerous 
dissertations  on  points  of  law,  then  open,  which  have  since  been  decided; 
and  it  contained  much  that  has  become  obsolete  by  the  operation  of  the 
Mercantile  Amendment  Act,  and  other  important  recent  statutes.    To 
have  reprinted  the  portions  thus  rendered  obsolete,  in  addition  to  all  the 
new  matter  requisite  to  explain  the  law  that  has  come  in  their  place, 
would  have  made  the  present  edition  unnecessarily  large,  as  well  ai 
unnecessarily  inconvenient  to  consult.     All  the  obsolete  portions  of  Mr 
Thomson's  work  have  therefore  been  omitted.    For  other  reasons,  it  was 
necessary  to  omit  other  portions.     In  some  instances  there  was  a  needlcM 
encumbrance  of  the  work  with  the  details  of  decisions,  long  since  admitted 
to  have  proceeded  on  erroneous  principles.    The  portions  thus  encum- 
bered have  been  rewritten,  so  as  to  condense  them,  and  thus  to  gm 
clearer  prominence  to  the  existing  law.    In  other  instances  the  text  vh 
found  already  so  overlaid  with  notes,  that  to  have  attempted  to  ksre 
incorporated  the  recent  decisions  and  statutes  in  any  intellipfate  ftn 
would  have  been  hopeless.     For  this  reason  (assisted  oecMkuI*T  Vr 
other  reasons  of  less  importance),  the  Editor  has  found  it  BMeaurr  ^> 
rewrite  certain  articles.     Among  these  are  the  artidei  ob  zut  Saax.-^ 
Laws,  on  Alterations,  on  Bank  Checks,  on  Bank  NotoL  I^j^jkc  2^ 
ceipts,  and  Letters  of  Credit,  and  on  the  Constmctin  tf  BSLl    ^cwr 
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articles  have  been  partly  rewritten ;  and  others  (among  which  may  be 
mentioned  the  article  treating  of  the  action  on  a  prescribed  bill)  have 
been  almost  entirely  remodelled. 

All  the  new  matter  added  to  the  text,  and  all  the  portions  which  have 
been  rewritten,  have  been  distinguished  by  being  placed  within  inverted 
commas,  so  that  the  reader  may  have  no  difficulty  at  any  moment  in 
discriminating  between  the  Editor^s  work  and  that  of  the  Author.  In 
the  footnotes,  it  was  not  found  necessary  to  follow  the  same  system. 
Wherever  Mr  Thomson's  notes  contained  any  discussion,  they  have 
been  embodied  in  the  text,  at  their  proper  place ;  and,  in  almost  every 
instance,  the  notes  are  now  confined  to  citations  of  authorities.  Where 
they  are  not  so  confined,  the  notes  added  by  the  Editor  are  either  dis- 
tinguished by  inverted  commas,  or  so  written  that  the  context  may  at 
once  show  to  whom  the  authorship  is  to  be  attributed. 

The  Editor  has  given  himself  much  labour  to  endeavour  to  remove  a 
cause  of  complaint  frequently  made  against  the  former  editions, — namely, 
that  the  arrangement  was  defective  in  some  minor  respects,  and  that  the 
value  which  the  praiseworthy  accuracy  of  the  work  gave  to  it,  was  thus 
detracted  from  by  the  difficulty  often  felt  by  the  reader  in  discovering 
the  information  for  which  he  searched.  To  obviate  this  defect,  the  para- 
graphs (which  formerly  in  some  instances  extended  over  pages)  have 
been  divided  into  more  moderate  lengths ;  and  opposite  each  paragraph 
a  rubric  has  been  placed  on  the  margin,  indicating  the  subject  of  which 
it  treats.  The  order  of  the  paragraphs  has  also  been  changed  in  some 
instances,  so  that  the  arrangement  might  be  made  more  lucid,  and  might 
harmonize  more  readily  with  the  additional  matter  introduced.  Several 
of  the  sections  (which  often  treated  of  more  than  one  subject)  have  been 
subdivided  into  articles.  The  Editor  hopes  that  the  result  of  these  various 
changes  will  be  to  improve  the  work  as  a  practical  book  of  reference. 

In  making  the  very  numerous  additions  which  the  legislation  and 
decisions  of  the  last  thirty  years  have  rendered  necessary,  the  Editor  has 
followed  the  plan  of  the  original  work,  and  has  made  copious  use  of 
those  English  authorities  which  were  applicable  to  the  law  of  Scotland. 
Occasionally,  references  have  also  been  made  to  the  laws  of  the  United 
States  of  America,  and  of  other  foreign  countries,  where  it  was  considered 
that  they  might  throw  light  on  points  in  our  own  law  which  were  not 
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finnly  established^  or  which  in  any  way  required  farther  elucidation.  In 
consulting  the  English  and  foreign  authorities,  the  Editor  has  chiefly 
used  the  following  works,  viz. — 

'^rhe  Law  Journal  Reports  of  cases  decided  in  the  Courts  of  Equity 

and  Common  Law  in  England,     London,  1823-1865. 
Chitty  on  Bills  of  Excliangej  Promissory-notes^  Cheques  on  Bankers^ 
Bankers  Cash-notesj  and  Bank-notes.    Tenth  Edition.    By  John 
A.  Russel,  LL.B.,  and  David  Maclachlan,  M.A.,  Barristers-at- 
law.     London,  1859. 
Commentaries  on  the  Law  of  Bills  of  Excliange.     By  Joseph  Story, 

LL.D.     Third  Edition.     Boston,  1853. 
Des  Lettres  de  Cliange  et  des  Effets  de  Commerce.     Par  Louis 

Nouguier,  Avocat.     Deuxifeme  Edition.     Paris,  1851. 
THe  Allgemeine  Deutsche  Wechselordnung  nebst  Bemerkunyen.     Von 
S.  Borchardt.     Zweite  Auflage.     Berlin,  1860. 
The  Appendix  has  received  a  considerable  addition.     It  formerly 
contained  only  a  few  of  the  statutes  relating  to  bills  of  exchange ;  but 
as  these  statutes,  though  not  lengthy,  are  very  important,  and  as  they  are 
not  printed  in  any  other  collection,  the  Appendix  has  been  increased  so 
as  to  embody  all  of  them.     In  the  Appendix  there  will  now  therefore  be 
found  a  code  of  the  statute  law  relating  to  bills  of  exchange  as  complete, 
it  is  hoped,  as  the  circumstances  will  admit. 

J.  D.  W. 

1865,  Ut  hfarch. 
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The  whole  of  this  Work  has  been  again  carefully  revised,  and  nearly 
nine  hundred  new  cases,  Scotch  and  English,  inserted,  that  it  might 
exhibit  as  complete  a  view  as  I  could  give  of  the  actual  state  of  the 
law  regarding  bills  and  notes  in  Scotland,  and  also  in  England,  so  far 
as  the  principles  of  English  decisions  are  applicable  in  Scotland.  The 
favour  with  which  the  attempt  made  in  the  first  edition  to  elucidate  the 
principles  common  to  the  law  of  both  countries  has  been  received,  not 
only  in  Scotland,  but  in  England  and  America,  has  formed  a  strong 
incitement  to  correct  and  improve  the  work.  With  this  view,  various 
discussions  and  explanations  which  were  deemed  necessary  in  a  first 
attempt  to  trace  the  principles  common  to  the  law  of  Scotland  and  of 
England,  have  been  suppressed,  as  no  longer  required ;  and  I  have 
endeavoured  so  to  condense  the  whole,  that,  while  no  point  is  omitted 
which  was  noticed  in  the  former  edition,  new  cases  and  authorities  might 
be  added  without  increasing  the  size  of  the  work. 

The  former  arrangement  of  chapters  has  been  retained,  as  I  do  not 
see  any  objection  to  the  principles  on  which  it  was  founded,  as  explained 
in  the  Preface.  But  the  chapters  have  been  divided  more  into  sections 
than  formerly,  so  as  to  render  them  easier  for  consultation. 

When  the  new  Stamp  Act  is  passed,  I  intend  to  prepare  a  short 
summary  of  its  provisions  as  to  bills  and  notes,  which  shall  be  furnished 
QTtUis  to  the  purchasers  of  the  work,  and  may  be  bound  up  with  it. 

I  am  indebted  to  many  professional  friends  for  various  suggestions 
tending  to  improve  the  work,  and  to  some  of  them  for  their  great  kindness 
in  revising  portions  of  this  edition. 
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A  full  Table  of  Contents  and  Index  Afateriarum  have  been  prepared 
by  Mr  C.  G.  Ferguson,  the  value  of  whose  services  in  this  respect  is 
well  known. 

It  is  with  sincere  anxiety,  and  a  consciousness  of  imperfections,  even 
after  every  exertion  to  remedy  them,  that  I  now  submit  this  work  to  my 
brethren  and  the  public. 


R.  T. 


1836,  30M  May. 


PREFACE. 


In  a  Practical  Treatise  on  Bills  of  Exchange  and  Promissory-notes,  it 
is  unnecessary  to  enter  minutely  into  their  history,  more  especially  as  it 
is  involved  in  great  obscurity.  The  leading  principle  of  bills  appears 
to  have  been  in  some  instances  faintly  perceived  by  the  ancients ;  but 
the  discovery  of  those  uses  which  alone  raised  them  to  the  rank  of  an 
invention  was  reserved  for  modem  times.  At  what  precise  period  these 
documents,  in  their  modem  acceptation,  were  first  introduced,  is  altogether 
uncertain.  But  in  all  those  nations  among  whom  bills,  whether  foreign 
or  inland,  and  promissory-notes,  have  come  into  complete  effect,  their 
progress  has  followed,  with  wonderful  exactness,  the  course  of  commerce. 
In  most  countries  foreign  commerce  has  taken  the  lead,  probably  from 
one  cause  among  many  others,  that  a  nation,  before  its  capital  has 
accumulated,  finds  it  more  advantageous  to  purchase  comforts  and 
luxuries  from  nations  further  advanced,  in  exchange  for  its  own  rude 
produce,  than  to  engage  prematurely  in  manufactures.  But  those  who, 
from  the  course  of  their  dealings,  owed  money  in  a  foreign  country, 
would  naturally  wish  to  save  the  risk  and  expense  of  transmitting  it  in 
specie,  by  paying  its  amount  to  any  person  in  their  own  place  of  residence 
who  had  money  to  receive  in  this  foreign  country,  and  obtaining  from 
him,  in  exchange,  a  draft  on  his  debtor  for  the  same  amount,  payable  to 
their  creditor.  Such  a  draft  is  a  foreign  bill.  When,  in  the  progress 
of  society,  a  mutual  commerce  was  established  between  different  parts 
of  the  same  country,  it  became  important,  both  to  secure  the  safe  and 
speedy  settlement  of  debts  due  from  one  place  to  another,  by  procuring 
drafts  from  the  one  place  payable  in  the  other ;  and  also  to  constitute 
debts  due  by  one  merchant  to  another  in  the  form  of  a  document  which 
could  be  transmitted  to  third  parties,  so  as  to  afford  a  fund  of  credit,  if 
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necessary,  to  the  original  creditor.  Hence  arose  inland  bills,  which  are 
drawn  by  one  party  on  his  debtor,  payable  either  to  the  drawer  himself 
or  to  a  third  party,  and  are  in  both  cases  transmissible  indefinitely. 
These  documents  gradually  acquired  almost  all  the  privileges  of  foreign 
bills.  The  same  privileges  were  last  of  all  bestowed  on  promissory-notes, 
the  simplest  of  commercial  documents,  whereby  a  debtor  merely  obliges 
himself  to  pay  a  certain  sum  to  his  creditor.  These  documents  seem  to 
have  been  first  recognised  as  instruments  of  commerce  when  issued  by 
bankers,  payable  to  the  bearer,  probably  because  the  currency  of  such 
notes  was  safer,  if  the  bankers  were  of  known  credit,  and  was  more 
essential  for  the  purposes  of  commerce  than  the  currency  of  notes  granted 
by  private  individuals.  But  the  convenience  even  of  these  notes  in 
liquidating  debts  between  two  individuals,  when  there  was  no  need  for 
the  intervention  of  a  third  party,  gradually  introduced  them  into  such 
transactions,  and  gave  them  at  last  the  currency  as  well  as  all  the  other 
privileges  of  bills.  The  decisions  and  enactments  by  which  these  several 
documents  were  brought  into  their  present  state  of  complete  efficacy  in 
Scotland  and  in  England  shall  be  afterwards  noticed. 

It  is  remarkable,  that  since  the  time  when  bills  and  notes  received 
full  effect  in  Scotland  as  commercial  documents,  no  work  with  regard  to 
them  has  been  published  by  any  individual  belonging  to  the  bar.  Mr 
Forbes'  Treatise,  which  is  more  than  a  century  old,  was  written  long 
before  promissory-notes  had  acquired  the  privileges  of  bills,  and  before 
the  law  of  prescription  as  to  bills  and  notes  was  introduced ;  and  although 
it  is  a  work  of  great  merit,  embracing  a  large  share  of  the  learning 
applicable  to  bills  at  its  date,  especially  of  that  which  was  to  be  found 
in  the  continental  writers,  it  may  be  safely  said,  that  the  law  of  bills  and 
notes,  so  far  as  it  depends  on  Scotch  decisions,  was  formed  since  his  time. 
Two  editions  of  a  very  respectable  modern  work  have  appeared  on  the 
same  subject.  But  I  believe  it  is  a  pretty  general  opinion  among  the 
profession,  that  a  work  giving  a  full  and  systematic  exposition  of  the  law 
of  Scotland,  with  regard  to  bills  and  notes,  as  illustrated  by  the  decisions 
of  our  Courts  down  to  the  present  time,  is  still  a  desideratum.  There  is 
one  task,  likewise,  of  great  delicacy  and  importance,  which  has  not  yet 
been  performed,  viz.  that  of  combining  in  one  treatise  with  the  Scotch 
authorities,  those  stores  of  legal  knowledge  which  are  afforded  by  the 
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decisions  of  the  English  Courts,  so  far  as  the  law  in  Scotland  and  ' 
England  has  been  administered  on  common  principles.  It  is  with  sincere 
diffidence  that  I  now  submit  to  the  public  a  work  which  is  intended  to 
accomplish  these  two  objects.  I  have  endeavoured,  after  a  careful 
examination  of  all  the  authorities  and  decisions,  Scotch  and  English, 
down  to  the  latest  period,  to  unite  them  into  one  Treatise,  which  may 
explain  the  law  of  bills  and  notes,  agreeably  to  the  principles  that  are 
recognised  in  Scotland.  Those  who  know  the  hazards  incident  to  the 
study  of  a  foreign  system  of  law,  will  sympathize  with  me  in  the 
apprehension  that  I  may  in  a  number  of  instances  have  mistaken  the 
application  of  those  English  authorities  which  are  cited.  But  I  have 
used  every  effort  to  avoid  this  risk,  by  excluding,  so  far  as  I  could  dis- 
tinguish them,  such  cases  as  appeared  to  turn  on  points  peculiar  to 
English  law;  while  I  have  tried  to  avail  myself  of  all  those  which 
tended  to  illustrate  the  general  principles  of  the  law  of  bills.  I  have 
likewise  used,  for  the  same  purpose,  but  with  the  same  necessary  caution, 
the  works  of  the  leading  continental  authors  on  bills,  and  especially 
Pothier's  admirable  work  on  that  subject. 

It  remains  only  to  state  the  plan  of  this  Treatise. 

Bills  and  notes,  as  between  solvent  parties,  may  be  considered  with 
reference  to  their  constitution  and  legal  effects  as  complete  documents, 
their  transmission,  their  execution,  and  their  endurance,  or  their  extinc- 
tion. Their  constitution  and  legal  effects  are  discussed  in  the  first  two 
chapters.  The  first  chapter  relates  to  the  qualities  and  requisites  of  bills 
and  notes,  including  all  bankers'  notes,  as  well  as  drafts  on  bankers, 
considered  as  to  their  general  nature  and  effects.  The  second  chapter 
treats  of  them  with  relation  to  the  different  parties  who  may  be  bound 
by  them,  and  the  various  modes  in  which  these  parties  may  be  bound. 
The  third  chapter  relates  to  their  transmission,  or  their  transference  by 
indorsation,  or  otherwise.  The  next  subject,  viz.  their  execution,  com- 
prehends two  different  cases,  viz.  Isty  The  case  when  a  note  is  paid,  or  a 
bill  is  accepted  and  paid  according  to  its  tenor ;  and  2dlt/y  The  opposite 
case,  when,  in  consequence  of  the  proper  debtor  failing  to  accept  or  pay, 
the  holder  has  a  claim  of  recourse  against  the  drawer  and  indorsers.  The 
first  of  these  cases  is  discussed  in  chapters  fourth  and  fifth,  which  treat 
«»f  Acceptance  and  of  Payment.     In  the  sixth  chapter,  on  Negotiation, 
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I  have  discussed  the  measures  necessaiy  for  securing  the  holder's  recourse 
against  the  drawer  or  indorsers,  in  the  event  of  non-acceptance  or  non- 
payment. The  natural  sequel  to  this  subject  is  chapter  seventh,  on 
Action  and  Diligence,  which  treats  of  the  legal  remedies  competent  in 
every  case  against  all  the  several  parties  to  bills  and  notes,  and  the 
procedure  by  which  these  remedies  are  made  available.  In  the  whole  of 
this  discussion  it  is  taken  for  granted  that  bills  and  notes  are  subsisting 
documents.  But  the  fourth  head,  viz.  their  extinction,  is  next  discussed 
in  chapter  eighth,  which  treats  of  Prescription. 

This  arrangement  appears  to  exhaust  the  subject  of  bills  or  notes,  on 
the  supposition  of  the  several  parties  concerned  in  them  remaining  solvent. 
But  the  title  to  such  documents,  their  transmission,  and  the  different 
claims  competent  on  them,  may  be  affected  by  the  insolvency  or  bank- 
ruptcy of  the  several  parties  who  arc  in  right  to  them,  or  are  debtors  in 
them ;  and  therefore  I  have  employed  the  last  chapter  in  treating  the 
important  subject  of  insolvency  and  bankruptcy,  as  affecting  bills  and 
notes,  considered  in  these  different  relations. 

In  some  treatises  on  bills  and  notes,  letters  of  credit  have  been  discussed 
separately.  I  have  conceived  it  advisable  to  insert  those  decisions  which 
relate  to  letters  of  credit  as  guaranteeing  bills  or  notes,  especially  those 
which  respect  their  negotiation,  in  the  body  of  this  work.  But  I  have 
refrained  from  entering  into  the  discussion  of  letters  of  credit  generally, 
as  that  forms  a  subject  not  at  all  connected  with  bills  or  notes. 
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ON 


BILLS  OF  EXCHANGE,  PEOMISSORY-NOTES,  ETC. 


CHAPTER    I. 

OF  THE  REQXnSlTES  AND  QUALITIES  OF  BILLS  OF 
EXCHANGE,  PROMISSORY-NOTES,  AND  OTHER 
NEGOTIABLE  INSTRUMENTS. 

A  BILL  OF  EXCHANGE  is  a  written  request,  addressed  by  a  person  Definition  of 

who  is  called  the  drawer,  to  another  person  called  the  drawee,  de-  and  the  parties 

siring  him  to  pay  a  certain  sum  of  money,  either  to  the  drawer 

himself,  or  to  a  third  party,  called  the  payee,  within  a  certain  time 

after  its  date,  or  after  it  is  presented  for  payment,  or  on  demand. 

If  the  drawee  signs  the  bill  in  token  of  his  agreeing  to  this  request, 

he  is  called  the  acceptor. 

A  promissory-note  is  a  written  promise,  signed  by  the  granter, 
whereby  he  engages  to  pay  a  certain  sum  of  money  to  another  per- 
son, called  the  payee,  within  a  specified  time  after  its  date,  or  on 
demand. 

The  payee  of  a  bill  or  note  may  transfer  it  to  a  third  party,  by 
writing  his  name  on  the  back,  either  simply,  or  with  an  order  pre- 
fixed to  pay  its  amount  to  a  certain  individual.  He  is  then  called 
the  indorser ;  and  the  person  to  whom  the  right  is  transferred  by 
the  indorsation  is  called  the  indorsee  or  holder.  This  indorsee  may 
transfer  his  right  by  the  same  means  to  a  third  party,  and  each 
SQccessive  indorsee  may  do  the  same. 

When  a  promissory-note  is  first  indorsed,  it  then  resembles  a 

J.  A 


REQUISITES  OF  BILLS. 


[CUAP.  I. 


BUls  either 
inland  or 
foreign. 


Of  the 
leges 


'of 


nvi- 
bills ; 


bill  of  exchange ;  the  payee  who  has  indorsed  it  being  in  the  situa- 
tion of  drawer,  the  granter  in  that  of  acceptor,  and  the  indorsee  in 
the  place  of  payee  of  the  bill  (a). 

A  bill  is  either  foreign  or  inland.  ^  Those  bills,  all  the  parties  to 
which  are  resident  within  the  same  country,  and  which  are  thus 
regulated  throughout  by  one  system  of  jurisprudence,  are,  properly 
speaking,  inland  bills.  Those  bills,  to  which  some  of  the  parties 
are  foreigners,  and  which  thus  raise  questions  of  international  law, 
are,  properly  speaking,  foreign  bills  (6).  This  distinction  of  bills 
into  inland  and  foreign,  has,  however,  been  somewhat  modified  by 
the  Mercantile  Amendment  Acts  of  England  (c)  and  Scotland  (d). 
Under  these  Acts,  every  bill  or  note  drawn  or  made  in  the  United 
Kingdom,  and  made  payable  in,  or  drawn  upon  any  person  resident 
in,  the  United  Kingdom,  is  to  be  deemed  an  inland  bill. 

*  This  division  of  bills  into*  inland  and  foreign  is  exhaustive. 
An  attempt  which  was  made,  for  the  purpose  of  showing  summary 
diligence  to  be  incompetent  on  them,  to  set  up  such  bills  as  were 
drawn,  accepted,  and  payable  abroad,  into  a  third  class,  to  be  called 
"  foreign  inland  bills,"  was  unsuccessful  (e).  Such  bills  are  just 
foreign  bUls.' 

Foreign  bills  are  generally  made  payable  to  a  different  party 
from  the  drawer ;  but  there  is  nothing  to  prevent  him  from  being 
likewise  payee.  An  inland  bill  is  drawn  either  in  favour  of  a  third 
party,  or  of  the  drawer  himself. 

^  With  a  view  to  facilitate  the  constitution,  transmission, 
and  recovery  of  debts  by  means  of  bills  and  notes,  the  law  has 
attached  to  them  certain  qualities,  occasionally  termed  their  privi- 
leges. Thus,  although  they  are  deeds,  they  have  been  exempted, 
whether  in  re  mercatoria  or  not,  from  the  operation  of  those 
statutes  which  require  all  other  deeds  to  be  attested  with  certain 
formalities,  and  they  require  nothing  beyond  the  subscription  of 
the  contracting  parties.  In  like  manner,  they  are  more  easily  trans- 
ferred from  hand  to  hand  than  other  documents  of  debt,  because 
an  assignation  of  a  bill  or  note  is  completed  without  the  necessity 


(a)  Per  Ix)rd  Mansfield,  Heyley  v. 
AdamsoUy  2  Burrow's  Rep.  669. 
(h)  Story  on  Bills,  §  22. 
(c)  19  &  20  Vict.  c.  97,  §  7. 


(rf)  19  &  20  Vict.  c.  60,  §  12. 

(e )  Don  V.  KeaUy,  13  June  1850, 
12  D.  1016;  Mackenzie  v.  Hall,  12 
Dec.  1851,  17  D.  164. 
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of  intimation  to  any  of  the  debtors,  and  in  a  form  of  the  most  simple 
character.  The  person  to  whom  it  may  be  transferred  in  this  way 
(the  holder)  has  the  most  ample  means  for  recovering  the  debt, 
should  legal  measores  be  necessary.  The  document  of  debt  in  his 
hands  is  evidence  of  debt  dtie  to  him,  and  cannot  in  Scotland  (ex- 
cept in  some  unusual  cases)  be  rebutted  except  by  his  writ  or  oath ; 
and  it  is  only  in  rare  circumstances  that  he  can  even  be  called  upon 
to  show  that  he  gave  value  for  it.  So  completely  is  the  document 
evidence  of  debt  due  to  him,  that  it  is  well  settled  that  even  pay- 
ment of  the  debt  to  one  of  the  prior  holders  of  the  bill  will  not 
defeat  his  right  (a);  and  still  less  can  the  debtor  plead  against 
him  claims  of  compensation  which  he  may  have  against  former 
parties  to  the  bill  (&).  It  is  the  possession  of  these  privileges  which 
adapts  bills  and  notes  for  being  endowed  with  what  may  be  considered 
as  practically  their  most  important  privilege,  that  of  affording 
summary  execution.' 

In  Scotland,   payment  of  bills  may  be  enforced  summarily,  ^o^i^i^o?^' 
without  an  action.     This  right  of  summary  execution  was  intro-  summary  oxo- 

^  '  cution  on  bills 

duced  by  the  Act  1681,  c.  20,  which  enacts,  Ist,  That,  on  the 
observance  of  certain  requisites,  to  be  afterwards  stated  more 
particularly,  there  shall  be  summary  diligence  on  foreign  bills,  at 
the  instance  of  the  payee  or  his  order,  and  that  either  against  the 
drawer  or  indorser  in  case  of  non-acceptance,  or  against  the  acceptor 
in  case  of  non-payment,  for  the  whole  sums  contained  in  the  bill ; 
and,  2dlyj  That,  in  case  of  the  forms  therein  prescribed  as  essen- 
tial to  summary  diligence  not  being  observed,  no  remedy  shall 
be  competent  on  the  bill  except  an  ordinary  action.  The  Act  con- 
tains various  other  provisions,  which  shall  be  afterwards  explained 
in  detail  (c).  The  right  of  using  summary  execution  was  afterwards 
extended  to  inland  bills  by  the  Act  1696,  c.  36,  which  enacts,  "  That 
the  same  execution  shall  be  competent,  and  proceed  upon  inland  bills 
and  precepts,  as  is  provided  (by  the  said  Act)  to  pass  upon  foreign 
bills  of  exchange,^'  and  "  which  Act  is  hereby  extended  to  inland 
bills  and  precepts  in  all  points."     The  Act  12  Geo.  III.  c.  72,  con- 

(a)  Fairholm  v.  Cockbum,  24  June  (c)  This  subject  shall  be  more  fully 

1714,  M.  1606.  discussed  afterwards,  in  Chap.  VII.  on 

{b)   Tudkope  V.  TumbuU^  18  June  Action  and  Diligence. 
174«,  M.  1437  and  1510. 
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tains  various  extensions  of  these  Acts  with  regard  to  summary  dili- 
gence (a),  and  in  particular,  it  authorizes  diligence  for  non-payment 
as  well  as  non-acceptance,  against  the  drawers  and  indorsers  as  well 
as  the  acceptors  of  bills,  conjunctly  and  severally.  Inland  bills 
have,  since  the  date  of  the  Act  1696,  c.  36,  possessed  in  Scotland  all 
the  privileges  allowed  to  foreign  bills. 

Promissory-notes  in  Scotland  were  not  at  first  allowed  almost 
any  of  the  privileges  of  bills  (b).  But  the  Act  12  Geo.  III.  c.  72, 
§  36  (made  perpetual  by  23  Geo.  III.  c.  18,  §  55),  put  an  end  to 
this  state  of  things,  by  enacting  that  ^^  the  same  diligence  and  exe- 
cution shall  be  competent,  and  shall  proceed  upon  promissory-notes, 
whether  holograph  or  not,  as  is  provided  to  pass  upon  bills  of  ex- 
change and  inland  bills  by  the  law  of  Scotland ;  and  that  promissory- 
notes  shall  bear  interest  as  bills,  and  shall  pass  by  indorsation  ;  and 
that  indorsees  of  promissory-notes  shall  have  the  same  privileges  as 
indorsees  of  bills  in  all  points."  Promissory-notes  are  now,  there- 
fore, altogether  in  the  same  situation  with  bills  of  exchange. 

In  England,  even  foreign  bills  were,  till  a  comparatively  recent 
*^  period,  confined  to  transactions  between  merchants,  it  having  been 
same  footing;  sustained  as  a  defence  by  the  Court  of  King's  Bench,  so  late  as  the 
reign  of  William  and  Mary,  against  an  action  on  a  bill  of  exchange 
drawn  in  France,  that  the  defendant  was  a  gentleman,  and  could 
not,  therefore,  be  bound  by  such  a  document,  seeing  bills  were  mer- 
cantile documents  (c).  The  judgment,  however,  was  reversed  in 
the  Exchequer  Chamber  on  a  writ  of  error ;  and  it  was  decided  that 
foreign  bills  were  binding  generally  on  all  classes.  Inland  bills, 
likewise,  gradually  acquired  in  England  the  same  privileges  with 
foreign  bills.  The  Act  3  and  4  Anne,  c.  9,  §  1,  2,  makes  promis- 
sory-notes indorsable  in  the  same  manner  as  inland  bills  of  exchange, 
and  confers  on  them  the  same  privileges  and  remedies  for  recovery 
of  payment  which  are  competent  by  law  upon  inland  bills.  It  has 
been  decided  (d)  that  this  Act  of  Anne,  being  general  in  its  applica- 


In  England 
bills  and  notes 
are  now  on 


(a)  llde  Chap.  VII. 

(6)  Arhuthnot  v.  Scott,  29  Jan. 
1708,  M.  12255;  Heriot  v.  Blyth,  Nov. 
1681,  M.  17020;  King  v.  Esdalc,  6 
Dec.  1711,  M.  12256 ;  Bundle  v.  Ken- 
nedy, 12  Feb.  1708,  M.  12256 ;  Gordon 
V.  Forbes,  12  Feb.  1739,  M.  12258; 


Gillenders  v.  Birwhistle,  17  July  1766, 
M.  12258;  Greig  v.  Green,  25  Jan. 
1771,  M.  12259. 

(c)  Sarsjkld  v.  Witherly,  Garth.  82. 

{d)  Milne  v.  Graham,  1  B.  and  C. 
192 ;  confirmed  by  Bcntley  v.  North- 
house,  1  Moo.  and  M.  66. 
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tion  to  all  promissory-notes,  confers  on  a  promissory-note  made  in 
Scotland  the  same  privileges  as  on  a  note  made  in  England.  Bills, 
therefore,  whether  foreign  or  inland,  and  promissory-notes,  are  now 
on  the  same  footing  in  England  as  in  Scotland  with  regard  to  their 
general  requisites  and  privileges,  and  most  of  the  rules  which  apply 
to  the  one  are  applicable  to  the  other. 

*  Till  within  a  few  years,  England  (almost  the  only  country  of  and  also 
which  the  laws  were  thus  deficient)  had  no  system  of  summary  exe-  summary 
cution  on  bills.     By  an  Act  passed  in  1855,  a  species  of  summary 
execution  is  now  competent.     The  holder  serves  a  writ  of  summons 

on  the  debtor,  and  unless  the  latter  appears  within  twelve  days,  and 
either  consigns  the  sum  in  Court,  or  makes  an  affidavit  (satisfactory 
to  one  of  the  judges)  disclosing  a  defence  on  the  merits,  the  holder 
is  to  have  judgment  at  once  for  the  amount  of  the  bill  and  expenses. 
Proceedings  under  this  Act  must  be  taken  (as  in  Scotland)  within 
six  months  of  the  bill  becoming  due  (a). 

^  In  1861,  an  Act  was  passed  introducing  into  Ireland  a  system  There  is  also 
of  summaiy  procedure  on  bills  and  notes,  similar  in  great  measure  ex^uSon  in 
to  that  introduced  into  England  in  1855  (i).  and^ot» 

*  If  bills  and  notes  have  certain  privileges  attached  to  them,  they  Legal  disad- 
have  also  certain  disadvantages.  Of  these,  one  has  been  imposed  attocinD^  to 
on  them  for  fiscal  purposes,  and  another  with  the  view  of  prevent-  ^^^^ 

ing  the  abuse  of  the  privileges  conferred  on  them.  All  inland  bills 
and  notes  must  at  the  outset  be  written  on  duly  stamped  paper ; 
and  their  duration  as  documents  of  debt  authorizing  action  is  limited 
by  the  sexennial  prescription  to  six  years  from  the  term  at  which 
the  sum  became  exigible  (<;).' 

In  the  present  Chapter  we  shall  consider, 

I.  Certain  qualities  and  requisites  connected  with  the  general 
nature  of  bills  or  notes,  and  the  purposes  to  which  they  are 
applicable. 

II.  The  qualities  essential  to  their  form  and  constitution,  and 
the  rules  according  to  which  they  are  construed  and  receive  efi'cct. 

III.  Their  completion  by  delivery, — its  consequences,  and  the 
obligations  arising  from  it. 

IV.  The  effect  of  alterations  made  on  bills  or  notes  before  or 

(a)  18  &  19  Vict.  c.  67.  (c)  12  Geo.  III.  c.  72,  §  38,  made 

('.)  24  &  25  Vict.  c.  43.  lK*ri)etual  by  23  Geo.  III.  c.  18,  §  55. 
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after  delivery,  with  reference  to  their  obligatory  force,  whether  at 
common  law  or  under  the  Stamp  Acts. 

Having  thus  discussed  the  general  requisites  and  qualities  of 
bills  and  notes,  we  shall  examine  shortly, 

V.  The  leading  peculiarities  of  those  documents  which  fall 
under  the  several  descriptions  of  bank  notes,  drafts  or  checks  on 
bankers,  and  deposit  receipts. 


Section  I. 

QUALITIES  AND  REQUISITES  CONNECTED  WITH  THE  GENERAL 
NATURE  AND  PURPOSES  OF  BILLS  AND  NOTES. 

1 .   General  Principles  regulating  the  Form  of  Bills  and  Notes, 
There  is  no  No  particular  form  of  words  is  necessary  to  constitute  a  bill  or 

particular  form  ^  *^ , 

of  words  note ;  it  is  enough  if  its  purport  be  clearly  expressed  (a). 

necessary.  ,  , 

But  a  bill  must         ^  A  bill  must,  in  the  first  place,  contain  an  order ;  and,  although 
^^  -        the  order  may  be  expressed  in  terms  of  courtesy,  it  must  be  clear  that 

the  order  is  demanded  as  matter  of  right  and  not  as  a  mere  matter 
of  favour.  Documents  which  recommend  the  person  addressed  to 
pay,  or  which  request  him  to  pay  plainly  as  matter  of  favour  to  the 
payee,  are  not  bills  (6).  Neither  ai'e  documents  bills  which  merely 
grant  authority  to  the  person  addressed  to  make  a  payment  (c).  It 
is  sometimes  difficult,  in  the  case  of  bills,  to  distinguish  between  an 
order  expressed  in  terms  of  courtesy  and  a  mere  request.  Thus, 
"  you  will  please  to  pay"  could  not  be  held  to  be  a  mere  request. 
It  is  the  ordinary  phraseology  of  a  foreign  bill,  and  is  plainly  enough 
a  command  in  civil  language.  In  general,  however,  the  form  of 
the  order  in  bills  of  exchange  is  sufficiently  marked  to  prevent  any 
difficulty  in  regaixl  to  it. 
ahd  a  note  *  A  promissory-note  is  by  no  means  so  easily  recognised  (d),  from 

must  contain  a 


promise, 


(a)  M'' Kinney  v.  van  He^Ic^  16  July  (c)  Hamilton  v.  Spottiswoodcy  1849, 

1863,  1  MTh.  18  L.  J.  (Ex.)  393 ;  Crowfoot  v.  Gur- 

(h)  Little  V.  Slackford,  1828,  1  M.  ney,  1832,  9  Bing.  872. 

and  M.  171;  Ruff  y,   Webb,  1794,  1  (d)^eMacfarlaney.Jvhnston,cit&} 

Esp.  129.  p.  12,  note  (a). 
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the  form  of  words  used,  as  a  bill  of  exchange.  And  while  the  doc- 
trine that  no  particular  form  of  words  is  necessary,  is  correct  on  the 
whole,  it  most  here  be  received  with  the  limitation,  that  the  form 
most  be  such  as  to  distinguish  the  document  from  a  personal 
bond.  The  difference  is  simply  one  of  form,  the  substance  of  the 
obligation  being  the  same;  both  being  engagements  for  the  payment 
of  money  at  some  future  time.  The  distinction  between  a  note  and 
a  bond  seems  to  be  in  the  mode  of  expression.  In  the  bond  the 
obligation  to  pay  is  always  undertaken  in  the  present  tense,  and  in 
words  directly  expressive  of  the  purpose  of  the  debtor  to  bind  him- 
self. In  promissory-notes  the  engagement  is  in  the  form  of  a  pro- 
mise, conceived  either  in  the  present  or  in  the  future  tense,  and  in 
words  directly  expressive  of  no  more  tffan  an  intention  to  pay  on  the 
part  of  the  debtor.  The  distinction  in  principle  seems  to  be  no  more 
than  this,  that  the  de  presenti  obligation  to  pay,  which  is  in  all 
cases  undertaken,  is  in  personal  bonds  directly  expressed,  and  in 
promissory-notes  left  to  be  inferred  by  law. 

*  The  original  ticket,  which,  as  Mr  Ross  (a)  remarks,  "  was  the 
forerunner  both  of  our  common  bond  and  of  our  inland  bill,"  differs 
from  a  promissory-note  only  in  the  use  of  the  word  "  bind  "  instead 
of  ^  promise,"  and  in  containing  some  unnecessary  additions.' 

In  £n£r]and,  it  has  been  held  that  an  order  "  to  deliver  "  a  certain  and  the  order 

*^  ^  ^  ^  or  promise 

sum  (b)j  ^  or  to  credit  a  certain  sum  in  cash  (c),'  would  constitute  must  be  for 

payment. 

a  good  bill,  and  that  a  promise  to  a  party  that  he  or  his  order  should 
receive  (rf)  "  a  hundred  pounds,"  would  be  a  good  promissory-note. 
*  A  promise  or  order  to  account  for  a  sum  is  not  a  bill  or  note,  as 
the  sum  might  be  accounted  for  in  other  ways  than  by  simple  pay- 
ment of  it  to  the  payee  («).'  It  has  been  decided  (/),  that  a  mere 
acknowledgment  of  debt,  without  a  promise  to  pay,  is  not  a  bill  or 
note ;  and  that  an  acknowledgment  (g\  that  a  party  had  left  "  in 
my  hands  L.200,"  was  not  a  bill  or  note,  and  farther,  was  not  liable 

(a)  Lectures,  vol.  i.  p.  45.  US.  473  ;  Home  v.  Red/earn,  1838, 

(b)  PerC.  J.  in  Morris  y,  Lee,  2  Lord      4  Bing.  N.  C.  433,  7  L.  J.,  C.  P.  214  ; 
Raym.  Rep.  1397.  White  v.  North,  1849,  3  Ex.  689,  18 

(c)  E*Idis<m  v.   CoUingridge,  1860,      L.  J.,  Ex.  317 ;  overruling  Morris  v. 
9  C.  B.  574,  19  L.  J.,  C.  P.  268.  Lee,  8  Mod.  862. 

id)    Per  Fortescue,    J.,  8  Modern  (/)   Fisher  v.  Leslie,  1  Espinasse, 

Rq>.  S^.  426  ;  Israel  v.  L^ael,  1  Gamp.  499. 

(e)  Pirie  v.  Smith,  28   Feb.  1833,         (^)  TomibW  v.  i4.*A6y,  6  B.  and  Cr.  541. 
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* 

to  a  receipt  stamp.  *  A  deposit  receipt,  whether  granted  by  a 
banker  or  not,  is  not  a  promissory-note  (a).'  An  acceptance  of  a 
document  addressed  to  the  acceptor,  but  bearing  "  I  promise  to 
pay,"  etc.  (6) ;  an  acknowledgment  to  have  received  a  sum,  "  which 
I  promise  to  pay  on  demand,  with  interest "  (c)  ;  ^  a  promise  to  re- 
pay  a  sum  (d)  ;  or  an  acknowledgment  that  so  much  is  due  on  cer- 
tain accounts,  and  a  promise  to  pay  it  (e)  ;'  has  been  held  to  be  a 
promissory-note ;  and  it  has  been  decided  that  a  party  who  signed 
and  indorsed  a  document,  bearing,  "  I  promise  to  pay,"  etc.,  was 
liable,  as  on  a  promissory-note,  although  another  party,  to  whom  it 
was  addressed,  had  also  written  his  name  across  it  (/). 

It  has  been  held  in  Kngland,  that  a  note  acknowledging  to  have 
borrowed  a  certain  sum,  "  which  I  promise  never  to  pay,"  is  a  good 
promissory-note  (g) ;  and  that  documents  in  the  form  of  bills,  which 
were  addressed  to  the  drawees  thus,  ^^  At  (instead  of  To)  Messrs 
John  Morson  and  Co."  (A) ;  or  "  At  (instead  of  To)  John  Perring 
and  Co/s  "  (i),  were,  notwithstanding,  vaUd  bills,  and  afforded  good 
ground  of  action  against  the  drawers,  but  were  not  promissoiy- 
notes  (£).  In  Scotland,  where  the  use  of  summary  diligence  on  bills 
and  notes  renders  it  necessary  to  construe  them  according  to  their 
obvious  meaning,  an  express  promise  to  pay  is  required,  and  there- 
fore the  promissory-note  first  mentioned  would  not  have  been  sus- 
tained '  as  a  ground  for  summary  diligenc^  though  the  money  might 
have  been  recovered  from  the  granter  by  an  action.  The  same 
remedy  would  probably  have  been  necessary  in  the  two  other  cases, 
seeing  the  documents  in  question  had  not  what  is  essential  to  a  bill, 
viz.,  a  proper  address  to  the  drawees.  This  defect  was  not  supplied 
by  acceptance  of  the  bills,  which  has  been  held  to  point  out  the 
drawee  independently  of  any  address  ;  and  the  drawer's  obligation 
under  the  bill,  depending  on  its  validity  as  a  bill,  could  not  be  effec- 
tual, if  it  was  wanting  in  such  an  essential  point. 

(a)  Sihree  v.   Tripp,  1846,  15  M.  (f)  Edisv.  Bury,  6  B.  and  Cr.  438. 
and  W.  23.  {g)  Per  Lord  Hardwicke,  in  Simp- 

(b)  Block  v.BeU,  1  M.  and  Rob.  149.      son  v.  Vavghan,  2  Atkins,  32. 

(c)  Ashby,    3  M.   and  Pay.   186  ;  (h)  ShtUtlewortJi  v.  Stephens,  1  Camp. 
Green  v.  Davies,  1825, 4  B.  and  C.  235.  407. 

(d)  Pirie  v.  Smith,  28  Feb.  1833,  (i)  Allan  v.  Afatc^m,  4  Camp.  115. 
lis.  479.  {k)  Rex  v.  Hunter,  Russ.  and  Ry.  C. 

(e)  Scott  V.  Scott,  1847,  9  D.  1347.       C.  511. 
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Action  has  been  sostained  against  the  drawer  of  a  bill,  which 
was  drawn  really  on  himself,  under  his  own  namej  though  with  a 
different  designation  (a),  he  being  liable  as  drawer,  as  if  he  had 
drawn  the  bill  on  a  fictitious  person.  It  has  been  said,  that  such  an 
instrument  is  in  legal  operation  rather  a  note  than  a  bill.  But, 
when  the  drawers  and  acceptors,  though  consisting  of  the  same  indi- 
viduals, subscribe  under  different  firms,  the  instrument  should  be 
considered  as  a  bill,  since  the  drawers  and  indorsers  are,  ex  fade  of 
it,  distinct  parties  (6).  As  the  partners  of  both  firms,  however,  are 
truly  the  same,  it  has  been  decided,  that  the  holder,  on  establishing 
this  fact,  may  use  diligence  against  any  individual  partner,  either 
as  drawer  or  acceptor  (c).  In  an  English  case  (d),  where  a  bill 
was  drawn  on  the  defendant  by  a  firm  of  which  he  was  a  partner, 
and  was  accepted  by  him,  it  was  held  competent  to  sue  him  under 
two  separate  declarations,  in  one  as  drawer,  and  in  the  other  as 
acceptor. 

*  In  general,  it  may  be  held  as  settled,  that  if  the  form  of  a  if  form  leave  it 
1  1         'iiniti'-i'ii  •  doubtful  if  do- 

document  leave  it  doubtful  whether  it  is  a  bill  or  a  promissory-note,  cument  be  bui 

the  holder  is  at  liberty  to  use  it  as  either  (e).     This  is  a  necessary  may  use  it  as 

principle  to  prevent  parties  from  suffering  unjustly,  where  (through 

ignorance)  the  document  has  been  so  clumsily  constructed  that  the 

class  to  which  it  belongs  cannot  be  easily  determined.     Thus,  a 

draft  by  a  man  upon  himself  may  be  taken  either  as  his  bill  or 

note  (/).     In  like  manner  a  draft  by  the  directors  of  a  company, 

OD  the  company  itself,  may  be  treated  as  either  a  bill  or  note  {g). 

A  document  beginning,  "  I  promise  to  pay,"  but  addressed  to  and 

accepted  by  another,  is  in  the  same  position  (A).' 

A  bill  or  note  must  be  in  writing;  but  the  writing  may  be  in  Bills  must  be  in 

.,    ...  writing. 

pencil  (t). 


(o)  Robinson  v.  Bland,  2  Burrow's 
fiep.  1077  ;  Roach  v.  Ostler,  1  M.  and 
RyL120. 

(b)  Per  Lord  Eldon  in  ex  parte  Parr, 
18  Vca.  69. 

(c)  Thomson  v.  Liddel,  2  July  1812, 

F.C. 

(d)  Wise  v.  Prowse,  9  Price,  393. 
\e)  Edis  v.  Bury,  1827,  6  B.  and  C. 

4S.1J,  and   in   particular,  Tenterden's 
tipinion. 


(/)  Roach  V.  OstUr,  1827,  1  Man. 
and  R.  124. 

(jg)  Miller  v.  Thomson,  1841,  3  M. 
and  G.  676 ;  11  L.  J.  (C.  P.)  21. 

(h)  Lloyd  V.  Oliver,  1852,  18  Q.  B. 
471 ;  21  L.  J.  (Q.  B.)  807 ;  Block  v. 
Bell,  1831,  1  M.  and  R.  149 ;  Fielder 
V.  Marshall,  1861, 30  L.  J.  (C.  P.)  158. 

(i)  Geary  v.  Physic,  5  B.  and  C.  234. 
This  was  the  case  of  an  indorsement 
in  pencil,  but  the  terms  of  the  judg- 
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Bills  must  be 
granted  for 
money. 


Bills  or  notes  must  be  granted  for  money,  and  not  for  com- 
modities. Thus  it  has  been  decided,  that  precepts  for  delivery  of 
salt  (a)  have  not  the  privileges  of  bills,  but  that  an  indorsee  in  such 
documents  is  merely  a  common  assignee  {b) ;  and  the  same  rule  has 
been  applied  to  the  acceptance  of  a  bill  for  delivery  of  grain  (c), 
though  in  all  these  cases  the  documents  founded  on,  being  in  re 
mercatoriay  were  sustained  as  probative  writs ;  and  the  decision  in 
the  case  of  Douglas  v.  Erskine  implies,  that  the  indorsement  of 
such  a  document  was  effectual  as  an  assignation.  The  same  thing 
has  been  decided  (d),  on  the  ground  of  mercantile  usage,  with  re- 
gard to  the  indorsement  of  a  fish  debenture.  In  a  subsequent 
case  (e)y  where  the  indorsee  of  a  fish  debenture  brought  an  action 
for  its  amount  against  the  original  holder  and  indorser,  the  Court, 
holding  inter  alia  that  debentures  had  not  the  privileges  of  bills, 
sustained  a  defence  of  compensation  by  him,  in  respect  of  a  debt 
due  to  him  by  an  intermediate  holder,  whose  name  did  not  appear 
on  the  debenture  (/). 

In  England,  the  privileges  of  bills  have  been  always  refused  to 
documents  given  for  the  performance  of  other  acts  than  the  pay- 
ment of  money.  *  This  rule  is  followed  even  when  there  is  a  pro- 
mise to  pay  money,  but  something  else  is  promised  over  and  above. 
Thus  a  promise  to  pay  money  and  to  deliver  certain  horses  was 


ment  were  general;  the  opinion  of 
Abbot,  C.  J.,  being  that  ^Hhere  was  no 
authority  for  saying  that  where  the 
law  requires  a  contract  to  be  in  writ- 
ing, that  writing  must  be  in  ink.^*  It 
will  be  kept  in  view,  that  in  England 
indorsements  do  not  prove  themselves, 
and  must  always  be  supported  by  parole 
evidence.  In  Williamson  v.  Kennedy^ 
13  Feb.  1857,  19  D.  443,  an  impro- 
bative  agreement  in  pencil  was  sus- 
tained after  proof  of  rei  interventus. 
In  deciding  this  case,  doubts  were 
expressed  whether  a  probative  deed 
in  pencil  would  be  equivalent  to  one 
in  ink. 

(a)  Lesly  v.  Robertson^  16  Dec.  1713, 
M.  1397  ;  Douglas  v.  Erskine,  18  Feb. 
1715,  M.  1397. 

ih)  Ibid. 


(c)  Brtice  v.  Wark,  Nov.  1729,  M. 
1399. 

(rf)  Hamilton  v.  Dalrymple^  31  Jan. 
1724, M.  1403. 

(e)  Alison  v.  WiUiamson'^s  Repre- 
sentatives, 7  Nov.  1749,  Morr.  16981 ; 
Elchies,  v.  Bill,  No.  46. 

(/)  A  promise  to  pay  money  and 
grant  a  bill  for  it,  if  demanded,  was 
held,  in  Mcintosh  v.  Stewart,  13  May 
1830,  to  be  a  promissory-note.  The 
objection  to  the  document,  that  it  was 
for  more  than  the  payment  of  money, 
not  having  been  stated,  and  the  de- 
cision having  proceeded  on  the  ground 
that  to  decide  otherwise  would  open  a 
door  for  evading  the  Stamp  Acts,  the 
case  can  hardly  be  he)d  as  infringing 
on  the  general  principles  stated  in  the 
text. 
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held  not  a  proniissory-not^  (a).'  In  two  cases  (6),  ^  decided  at  a 
time  when  Bank  of  England  notes  were  not  a  legal  tender,'  certain 
promissory-notes  made  payable  in  money  or  Bank  of  England  notes 
were  found  nnll,  it  being  held  that  they  should  have  been  made 
payable  in  money  alone. 

'  Although  it  was  well  understood  in  Scotland  that  bills  for  the 
delivery  of  merchandise  were  not  bills  of  exchange,  it  was  generally 
thought  that  there  was  nothing  to  prevent  such  documents  being 
made  negotiable,  if  the  parties  chose  in  special  terms  to  make  them 
so.  In  a  late  case,  however,  there  are  various  obiter  dicta  by  Lord 
Chancellor  Cranworth  denying  in  very  express  terms  the  power  of 
merchants  so  to  contract.  The  document  in  that  case  was  in  these 
terms  :  "  I  will  deliver  1000  tons  of  iron  when  requured  to  the  party 
lodging  this  document  with  me."  Lord  Cranworth  thought  this 
document  invalid,  because  its  effect  would  be,  if  valid,  to  give  a 
floating  right  of  action  to  any  person  who  might  become  possessed 
of  it — ^a  thing  which,  he  said,  could  not  be  tolerated  by  the  law  either 
of  Scotland  or  of  England  {c).  Bills  of  lading  are  negotiable  by 
special  statute  (d).' 

A  bill  or  note  must  be  payable  absolutely  and  at  all  events.    The  BUis  must  be 

payable 

privileges  of  a  bill  have,  therefore,  been  refused  (e)  to  a  document  absolutely. 
granted  for  payment  of  ten  shillings  per  diem  to  the  holder,  till  he 
should  be  provided  with  a  company  in  the  army ;  to  a  bill  (/)  made 
payable  only  in  a  particular  event ;  and  to  a  bill  where  the  payee  was 
oncertain  (g).  But  a  document  which  makes  the  payment  certain, 
is  valid  as  a  bill,  though  it  provides  for  payment  out  of  a  particular 
fond,  as,  where  the  drawer  of  a  bill  orders  the  drawee  to  pay  a  third 
party  or  order  L.lll  "out  of  the  first  subsistence  you  receive  for 
me,"  but  with  the  words  added,  "  which  (sum)  shall  become  due  eight 


id)  Martin  v.  Chauntry,  2  Strange, 
li71 ;  see  also  Bolton  v.  Dugdale,  4  B. 
and  Ad.  619. 

(b)  Imeson,  ex  parte,  2  Roee^s  B.  C. 
225;  Davison^  ex  parte^  Buck,  B.  C.  31. 
Hrfp  abo,  Bex  v.  Wilson^  Bayley,  11. 
Some  ofaservatioDB  on  bills  demand- 
mg  payment  in  other  bills  will  be 
foaad  in  Bolton  v.  Richard^  6  T.  R. 
159.  and  in  ex  parte  Dickson^  6  T.  R. 
141 


(c)  Dickson  v.  Bovil,  29  July  1856, 
3  Macq.  Ap.  Ca.  1. 

(d)  18  &  19  Vict.  c.  111. 

(e)  Viscount  Garnock  v.  The  Duke 
of  Queensherry,  Feb.  1721,  Morr.  1401. 

(/)  Campbell  v.  Campbell,  1793, 
Morr.  1410. 

(g)  In  Lujlls  v.  Wiseman,  27  July 
1739,  M.  1404,  a  bill  payable  to  A.,  or 
on  his  death  to  his  second  son,  was 
found  null. 
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Law  of  Eng- 
land as  to  this. 


months  after  date  ;^^  these  last  words  being  held  to  make  the  debt 
absolute  (a).  Again,  the  Court  sustained  a  bill  made  payable  to  a 
wife  after  her  marriage,  exclusive  of  the  jus  mariti  (the  debt  for 
which  it  was  granted  not  falling  under  the  jus  mariti)^  because  the 
exclusion  was  intended,  not  to  make  the  payment  conditional,  but  to 
designate  the  wife  as  the  proper  payee  (6). 

In  England,  with  regard  to  bills,  and  also  promissory-notes, 
which  are  on  the  same  footing  with  them,  these  rules  are  estab- 
lished :  Isty  That  no  document  can  be  considered  as  a  bill  or  note, 
in  which  the  sum  to  be  paid  is  not  precisely  fixed,  or  in  which  pay- 
ment is  made  to  depend  on  a  contingency,  or  in  which  there  is  any 
uncertainty,  either  as  to  the  obligant  or  the  payee,  as  where  a  bill 
or  note  is  made  payable  by  or  to  A.  or  B. ;  which  case,  however,  is 
different  from  that  to  be  afterwards  mentioned,  of  a  bill  or  note 
blank  in  the  payee's  name ; — idly.  That,  though  a  bill  payable  only 
out  of  a  particular  fund  cannot  be  sued  on  as  a  bill,  the  acceptance 
of  it  warrants  an  action  against  the  acceptor  for  money  had  and 
received  to  the  holder's  use  (c) ;  and  operates  an  assignment  of  the 
fund  in  the  acceptor's  hands,  to  the  exclusion  of  his  general  credi- 
tors (d) ; — and,  3dZy,  That  a  document  is  valid  as  a  bill  or  note,  if 
the  payment  is  certain^  although  a  particular  fund  should  be  pointed 
out  as  that  out  of  which  it  is  expected  to  be  made,  or  though  the 
payment  is  not  to  take  place  till  the  occurrence  of  an  event  not  yet 
arrived  (e),  or  though  it  is  not  to  be  made  till  notice  by  the  payee, 


(a)  APDowal  v.  Duke  of  Douglas, 
June  1731,  Morr.  1541.  In  Macfar- 
lane  v.  Johnston,  3  June  1864,  2 
Macph.  1210,  a  document  by  which 
the  granter  agreed  to  pay  a  certain  sum 
during  a  certain  period  was  held  to  be 
a  note.  This  case  may  be  consulted 
on  what  constitutes  the  difference  be- 
tween a  note  and  an  obligation. 

(6)  Mungalv.  Calder,  11  Jan.  1750, 
Morr.  5771. 

(c)  Maher  v.  Massias,  2  Bla. 
1072. 

(d)  Kirk,  ex  parte,  1  Atk.  108. 

(e)  For  an  illustration  of  the  first  of 
these  rules,  consult  Carlos  v.  Francourt, 
6  T.  Rep.  482 ;  Roberts  v.  Peake,  1 
Burr,  323,  which  are  leading  cases  ; 


and  Dawkes  v.  Lord  Deloraine,  2  Bla. 
781 ;  /////  V.  Halford,  2  B.  and  P. 
413  ;  Blackenhagen  v.  BlundeU^  2  B. 
and  Aid.  417 ;  Kingston  v.  Long,  Bay- 
ley,  16 ;  Smith  v.  Boheme,  3  Lord  Baym. 
67  ;  Beardesley  v.  Baldwin,  Str.  1151 ; 
Braham  v.  Buhb,  Chitty,  87 ;  Appleby 
V.  Biddulph,  cited  8  Mod.  R.  S63; 
Joceylin  v.  La  Serre,  10  Mod.  R.  294, 
316  ;  ex  parte  Tootel,  4  Ves.  jun.  372; 
Jenny  v.  Herle,  Lord  Raym.  1361 ; 
Pearson  v.  Garret,  4  Mod.  242 ;  Hay- 
dock  V.  Linch,  2  Raym.  1563 ;  Banbury 
V.  Liset,  2  Str.  1211 ;  RalU  v.  Sarrelly 
1  Dowl.  and  Ryl.  33;  Palmer  y.  Pratt 
and  Others,  9  Moore,  358 ;  Clarke  v. 
Perceval,  2  B.  and  Ad.  660 ;  Morgan  v. 
Jones,  1  C.  and  J.  162.    The  same  rule 
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provided  there  is  an  unconditional  acknowledgment  of  debt  (a). 
These  roles  appear  in  the  abstract  to  be  consistent  with  those  of  our 
law  (6). 

It  has  been  made  a  subject  of  discussion  in  England,  whether  Effect  of 
conditions  of  payment,  when  contained  in  a  separate  memorandum  marked  on  the 
on  the  bill  or  note,  may  not  control  its  effect,  so  as  to  render  it 
inoperative.  These  points  appear  to  be  settled  by  the  English 
Courts :  1st,  That  a  memorandum,  written  on  the  bill  or  note,  with 
the  consent  of  parties,  before  they  subscribe,  may  limit  or  do  away 
its  effect,  at  least  in  a  question  between  the  original  parties  (c). 
idly,  That  a  memorandum  has  no  such  effect,  unless  it  is  proved  to 


a  farther  illustrated  by  the  cases  of 
Leeds  V.  Lancashire^  2  Gamp.  205 
Hartley  v.  Wilkinson,  4  Camp.  127 
^iniluansan  v.  Bennet,  2  Gamp.  416 
Smdk  T.  NighUngaU,  2  Starkie,  375 
per  tiie  Lord  GhanceUor  in  Yates  v 
Grow,  1  Ves.  281 ;  Bolton  v.  Dugdale 
4  B.  and  Ad.  619;  Alexander  v 
Thomas,  20  L.  J.  (Q.  B.)  207,  16  Q 
B.  333 ;  Emly  v.  Collins,  6  M.  and  S 
144;  Robins  v.  May,  11  A.  and  £ 
213 ;  Agrey  v.  Fearnsides,  4  M.  and 
W.  168,  7  Lu  J.  (Ex.)  288 ;  Robins  v. 
May.  29  Nov.  1839,  9  L.  J.  (Q.  B.) 
22.  For  cases  as  to  the  uncertainty  of 
tbe  obligant  or  payee,  vide  Rex  v. 
Riekardsy  Ross,  and  Ry.  C.  C.  198  ; 
Rex  V.  Randall,  ibid.  195 ;  Ferris  v. 
Bomi,  4  B.  and  Aid.  679 ;  Blacken- 
kayen  v.  BlundeU,  2  B.  and  Aid.  417. 

The  cases  in  support  of  the  second 
rule  have  been  already  noticed. 

In  iSastration  of  the  third  rule,  re- 
ference may  be  made  to  Macleod  v. 
Stee,  Str.  762 ;  Pierson  v.  Dunhp,  2 
Cowp.  571 ;  Burchellv.  Sclocock,  Lord 
Raym.  1545 ;  HausomlUer  v.  Hartsinsk, 
7  T.  B.  733;  consult  also  Butler  v. 
Cripps,  6  Mod.  29.  In  all  these  cases 
a  pirticalar  fund  is  referred  to,  though 
t]^  payment  is  declared  to  be  indepen- 
dart  df  it.  Vide  also  Andrews  v.  Frank- 
iU,  1  Str.  23  ;  Cooky.  Cofe^an, Willes, 
893 ;  Goss  v.  Nelson,  1  Burr.  227 ;  in 
vkich  cases  the  payment  is  delayed 
tin  the  occarrenoe  of  a  future  though 


certain  event.  In  Evans  v.  Underwood, 
as  stated  in  1  Wils.  262,  the  reporter 
says  he  heard  that  the  Gourt  gave  effect 
to  a  note  which  was  made  payable  on 
the  payee  receiving  his  wages  from  his 
Majesty's  ship  Suffolk,  But  the  Court 
are  said  to  have  afterwards  doubted 
whether  this  was  so  decided;  and 
though  they  intimated  that  the  deci- 
sion, if  given,  must  have  proceeded  on 
the  ground  of  the  paying  off  of  the 
ship  being  a  certain  event,  yet  Bayley 
reasonably  questions  the  soundness  of 
such  a  decision,  as  it  was  uncertain 
whether  the  payee  might  ever  receive 
his  wages. 

(a)  Clayton  v.  Gosling,  5  B.  and 
Cr.  360;  also  Richards,  2  B.  and  Ad. 
447. 

{h)  Ivory's  note  to  Erskine,  iii.  2, 
38. 

(c)  In  T^teds  v.  Lancashire,  2  Camp- 
bell, 205,  where  it  was  maintained  that 
the  note  sued  on  had  been  rendered 
conditional  by  a  memorandum  on  the 
back  of  it,  written  before  signature, 
Lord  Ellenborough  held,  that  this 
might  possibly  have  been  a  note  notwith- 
standing in  the  hands  of  an  onerous 
indorsee,  though  the  memorandum  had 
the  effect  of  voiding  it  as  between  the 
original  parties.  In  the  subsequent 
case  of  Ilarthy  v.  Wilkinson,  4  Camp. 
127,  his  Lordship  sustained  a  similar 
memorandum,  to  the  effect  of  voiding 
the  note  even  against  an  indorsee. 
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have  been  written  before  the  subscription  of  the  bill  or  note  (a). 
Sdlyj  That  a  memorandum  annexed  to  a  promissory-note,  specifying 
a  particular  place  of  payment,  is  not  in  any  case  to  be  held  as  part 
of  the  note  (b)y  or  as  limiting  its  operation.  Such  a  memorandum 
annexed  to  the  address  or  acceptance  of  a  bill  has  been  held  to  be 
in  a  different  situation,  for  reasons  to  be  afterwards  explained. 

^  A  memorandum  on  a  bill,  making  reference  to  a  separate 
agreement,  does  not  of  itself  make  the  bill  conditional.  Thus  a 
promise  to  pay  L.lOO,  "  as  per  memorandum  of  agreement,"  is  pre- 
sumed to  be  unconditional  (c).  The  production  of  the  agree- 
ment, and  the  showing  of  it  to  be  conditional,  would  probably 
have  the  effect  of  giving  to  the  bill  itself  the  same  character, 
even  as  regarded  indorsees.  In  the  case  of  a  receipt  for  money, 
"  per  agreement,"  parole  evidence  was  admitted  to  show  what  the 
agreement  was  (d).  Where  a  memorandum  on  a  bill  is  to  be 
founded  on  as  an  agreement,  it  must  be  duly  stamped  with  the 
proper  agreement  stamp  {e). 

^  In  one  Scotch  case,  a  distinction  was  taken  between  the  effect 
which  certain  words  would  have  had  if  written  in  the  body  of  the 
bill,  and  the  effect  which  they  had  when  written  as  a  memorandum 
at  the  foot.  A  draft,  payable  to  bearer,  was  held  not  to  lose  its 
character,  because  it  bore  on  the  lower  part  of  the  paper,  quite  apart 
from  the  signature  or  address,  the  words,  "  per  James  Martin ;"  but, 
at  the  same  time,  it  was  found  that,  had  these  words  been  inserted 
in  the  body  before  the  signature,  as  a  continuous  part  of  the  order 

(a)  In  Stone  v.  Metcalfe  4  Camp.  no  part  of  the  original  instrument,  but 
217,  and  cases  in  preceding  note.  merely  acknowledged  the  sight  of  the 

(b)  Exon  v.  Russell,  4  M.  and  S.  note,  and  that,  liiough  oontempora- 
505 ;  Price  v.  Mitchell,  4  Camp.  260  ;  neous  with  it,  their  effect  in  law  was 
Sanderson  v.  Judge,  2  H.  Bl.  509;  subsequent,  viz.,  in r^ulating  the  term 
Wild   V.    Rennard,    1    Camp.    425 ;  of  payment. 

Richards  v.  Lord  Mihtingtown,  Holt,  (c)  Jury  v.  Barker,  28  May  1858, 

C.  N.  P.  364  ;   Williams  v.    Waring,  27  L.  J.  (Q.  B.)  255 ;  BiU  v.  Crick, 

1829,  10  B.  and  C.  2.     In  another  1836,  1  M.  and  W.  232 ;   Soutar  v. 

case — Spitsbergen  v.  Kohn,  1  Starkie,  Soutar,  5  Dec.  1851,  14  D.  140. 

125 — being  an  action  by  an  indorsee  (J)  Thomson  y.  Geekie,  6 Mar.  1861, 

against  the  granter  of  a  note  made  in  23  D.  693. 

Prussia,  payable  at  seven  days'  sight,  (e)  Cholmely  v.  Barley,  1845,   14 

but  to  which  these  words  were  added,  M.  and  W.  844  ;  14  L.  J.  (Ex.)  328 ; 

before  it  was  issued,  ''''accepted  by  my-  Sweeting  v.  Halse,  1829,  9  B.  and  C. 

«c//,payable  everywhere;"  Lord  Ellen-  365. 

borough  held,  that  these  words  formed 
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itself,  it  would  have  been  regarded  as  payable  only  to  the  individual 
named  (a).  This  case  probably  proceeded  on  a  view  of  the  inten- 
tion of  the  parties  in  the  particular  circumstances,  and  the  result 
made  it  unnecessary  to  inquire  when  the  memorandum  was  written. 
The  case  cannot,  therefore,  be  taken  as  settling  in  any  way  that  in 
Scotland  a  bill  may  not  be  made  conditional  by  a  memorandum 
sabficribed  to  it,  or  endorsed  on  it,  before  signature.' 

It  is  no  objection  to  a  bill  or  note  that  it  contains  statements  or  Effect  of  extra- 
neous state- 
explanations  which  are  extraneous  to  its  proper  nature,  provided  ments  con- 

,  1  ,.     .  IT       1         1  1*        •  •       1  •      •  !•        taiued  in  bills. 

these  do  not  lumt  or  qualify  the  obligation  contained  in  it ;  as,  for 
instance,  a  bill  drawn  for  payment  of  L.lOO,  as  the  price  of  a  crop 
of  com  and  grass,  ^^  which  are  instantly  sold  you  at  the  foresaid 
price"  (ft) ;  or  a  bill  in  these  words  :  "  Pay  to  me,  or  order,  the  sum 
of  ;  and  this,  with  my  receipt,  shall  be  a  sufficient  discharge  of 

all  I  can  ask  or  claim  of  you  preceding  this  date"  (c)  ;  it  being  held 
that  the  insertion  of  this  discharge  did  not  affect  the  proper  obliga- 
tion in  the  bill.  *  Words  descriptive  of  the  value  which  has  been 
given  for  the  bill,  or  of  something  collateral  which  has  been  done 
at  the  time  of  granting  it,  are  admissible.  For  example,  a  bill 
granted  "  on  account  of  wine  had  of  the  drawer,"  is  good  (d). 
And  promissory-notes,  stating  that  certain  deeds  had  been  lodged 
as  collateral  security,  are  also  good  (e).  If,  however,  what  is  added 
(though  it  may  be  extraneous  to  the  bill  or  note)  should  contain 
another  substantive  obligation,  and  not  a  mere  explanation,  the 
bill  or  note  may  be  bad,  as  not  being  for  the  payment  of  money 
alone.' 

A  bill  or  note  is  not  invalid,  though  it  should  stipulate  interest  Bin  may  stipu- 

l&tfi  interest  * 

fnwn  its  date,  or  from  the  date  of  payment.  Such  a  stipulation,  to 
take  effect  from  the  date  of  payment,  cannot  he  held  to  annul  it ; 
for  interest  was  declared  to  be  due  from  that  date  upon  accepted 

(a)  Swan  v.  Bank  of  Scotland,  8  (d)  Buller  v.  Crutps,  6   Mod.  29. 

Dec.  1841,  4  D.  210.  See  also  HausouilUer  v.  Hartsimk,  7 

(6)   Wilson  V.  Smith,  6  Dec.  1722,  T.  R.  733. 

Morr.  1402.  (e)  Wise  v.  Charlton,  18  April  1836, 

(c)  Troiter  v.  Shiel,  21  Feb.  1738,  6  L.  J.  (K.B.)80;FawcoMr/v.  Thome, 

11.1402.     A  bill  of  the  same  kind  was  12    June    1846,    15    L.    J.    (Q.    B.) 

HBtainai  without  any  objection  on  344. 
tkat  ground  in  Ershine  v.  Thomson,  12 
Dec.  1711,  M.  1501. 
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bills,  by  the  Act  1681,  c.  20 ;  the  terms  of  which,  on  this  subject, 
seem  almost  sufficient  to  include  all  bills,  but  which,  at  any  rate, 
was  extended  in  this,  as  well  as  in  all  other  points,  to  inland  bills, 
by  the  Act  1696,  c.  36  (a).  Promissory-notes  were  placed,  in  this 
as  in  other  respects,  on  the  same  footing  with  bills,  by  the  12  Geo. 
III.  c.  72,  §  36.  In  England,  the  same  rule  exists  at  common  law  (b). 
The  stipulation,  therefore,  of  interest,  either  on  bills  or  notes,  from 
the  date  of  payment,  merely  expresses  what  the  law  provides,  and 
hence  it  cannot  be  a  ground  of  nullity.  Accordingly,  the  objections 
stated  appear  to  have  been  confined  chiefly  to  those  bills  or  notes 
which  stipulate  interest  from  their  dates.  But  such  a  stipulation 
does  not  form  a  good  objection.  Its  existence  affords  a  presump- 
tion, that  the  debt  has  been  incurred  at  the  date  of  the  bill  or 
note,  though  the  payment  of  it  may  have  been  delayed.  It  was 
once  objected  to  such  a  stipulation,  that  it  was  inconsistent  with 
mercantile  practice ;  but  this  was  found  not  to  be  the  case.  Finally, 
it  was  objected  that  this  stipulation  tended  to  convert  bills  or  notes 
(contrary  to  then-  proper  nature)  into  permanent  securities  for  money. 
But  this  objection  applied  equally  to  stipulations  of  interest  from  the 
term  of  payment,  though  they  formed  no  ground  of  nullity,  because 
such  interest  is  due  ^.r  lege.  This,  however,  was  the  strongest  ob- 
jection against  bills  or  notes  stipulating  interest  from  their  dates,  at 
a  time  when  (from  there  being  no  short  prescription  of  these  docu- 
ments) it  was  possible  that  they  might  be  kept  up  for  an  indefinite 
time.  But  that  risk  was  removed  by  the  sexennial  prescription  (c). 
Accordingly,  the  Court  gave  full  effect  to  such  bills  after  the  sex- 
ennial  prescription  was  established.      In  the  case  of   Sword  v. 


(a)  Vide  Blair  v.  Oliphant^  8  June 
1705,  M.  473,  in  which  this  was  de- 
cided to  be  the  effect  of  the  Act  1696. 

(h)  Laing  v.  Stone,  2  M.  and  Ryl. 
561. 

(c)  In  the  first  edition  of  this  work, 
a  sketch  was  given  of  the  remarkable 
fluctuation  of  judgments  which  took 
place,  for  many  years,  on  this  subject. 
That  sketch  has  been  now  suppressed 
as  unnecessary.  But  those  who  feel 
inclined  to  trace  the  history  of  the  law 
on  this  subject  may  consult  the  follow- 
ing cases,  which  are  in  favour  of  bills 


bearing  interest  from  their  dates ;  viz., 
Haliburton  v.  Ker  and  Lord  March, 
16  Feb.  1725,  5  Brown's  Supp.  156; 
Henderson  v.  Sinclair,  Dec.  1727,  Morr. 
1418 ;  Brotvn  v.  Irvine,  Feb.  1738,  2 
Fol.  Diet.  554 ;  Dinwoodie  v.  John- 
stone, 28  June  1737,  Morr.  1419  ; 
Elchies,  No.  16,  v.  Bill;  GiJhagie  v.  Orr, 
13  Dec.  1728,  Morr.  1421-2 ;  Dun  v. 
Adam,  5  Feb.  1735  ;  Elchies,  No.  6,  u. 
Bill ;  Schaw  v.  Russell,  9  June  1743, 
Morr.  1423  ;  Elchies,  No.  30,  r.  Bill ; 
Lauder  Y.  Murray,  10  June  1744,  Morr. 
1424,  mentioned  in  Elchies,  No.  SO,  v. 
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Blair  (a),  the  Court,  proceeding  chiefly,  as  is  now  ascertained  (i), 
on  ^  the  gener^  understanding  and  practice  of  merchants,  regard- 
ing stipulations  of  interest  in  bills,  e.g.y  bankers'  notes  and  East 
India  bills,''  held,  that  the  former  decisions,  annulling  ^^  bills  bear- 
ing a  clause  of  interest,  were  erroneous,"  and  passed  a  bill  of  advo- 
cation against  a  judgment  of  the  Commissaries  which  had  refused 
action  on  the  bill.  This  decision,  therefore,  may  be  considered 
as  settling  the  validity  of  bills  stipulating  interest  from  their  dates. 
^  Although  such  bills  are  frequently  seen  in  practice,  the  objection 
is  never  taken '  (c).  In  England  their  validity  has  been  uniformly 
admitted  (d).     *  The  clause  of  interest  may  also  specify  the  rate'  (e). 

It  has  been  decided  in  several  cases  (/),  that  a  bill  which  stipu-  ^^  perhaps 
lates  a  penalty  is  null,  the  stipulation  being  inconsistent  with  the  penalty. 
nature  of  bills.  But  it  would  perhaps  be  now  held,  that  a  bill  or 
note  containing  such  a  clause  is  good,  and  that  the  clause  is  to  be 
considered  pro  nan  scripto^  agreeably  to  the  principle  already  laid 
down,  that  a  bill  is  not  vitiated  by  the  insertion  of  an  extraneous 
dause,  which  does  not  affect  the  essence  of  the  obligation.    Indeed, 


Kn ;  Gwdon  v.  Gordon,  2  Nov.  1750, 
MofT.  1426  ;  M^Lauchlan  v.  APLauch- 
Un,  2  Jan.  1760,  Morr.  1432;  and  the 
fdlowing  cases,  which  are  unfavour- 
aUe  to  such  bills,'  viz.,  Innes  v.  Flock- 
hart,  1727,  Morr.  1419;  Thoirs  v. 
Frtuer,  3  Dec.  1730,  Morr.  1469; 
Chatto  V.  Davidson,  Feb.  1730,  Morr. 
17031 ;  Macneil  v.  Campbell,  24  June 
1741,  Morr.  1422;  PaUrson  v.  Finlays, 
25  Feb.  1741,  Morr.  1422;  Elchies, 
Not.  22  and  23,  v.  Bill ;  Drummond  v. 
Graham,  9  Dec.  1743,  Morr.  1424  ; 
Gordon  v.  Lady  Kinminity,  9  Dec. 
1747,  Morr.  10194 ;  Elchies,  r.  Bill, 
Ka  48 ;  Lockhart  v.  Merrie,  11  Dec. 
1750,  Morr.  1427-8 ;  Elchies,  v.  Bill, 
So.  48 ;  M&ncreiff  v.  Moncreiff,  30 
JtiIj  1751,  ibid.  No.  51 ;  Dalrywple 
r.  Lfon,  24  Jane  1757,  ibid.  No.  53  ; 
Ikmglas  and  Lindsay  v.  Brown,  16 
Dec  1757,  Morr.  1429-32. 

(a)  Sward  v.  Blair,  23  June  1790, 
M.  1433. 
I. 


(b)  Vide  note  of  Errata  to  the  Fac. 
Rep.  M.  1435. 

(c)  Sutherland  v.  Monro,  13  Nov. 
1847, 10  D.  87  ;  Scott  v.  Scott,  23  June 
1847,  9  D.  1347  ;  Pilling  v.  Drake, 
30  June  1857,  19  D.  938,  are  cases 
where,  had  the  objection  been  state- 
able, the  documents  sued  on  would 
have  been  valid,  notwithstanding  their 
want  of  the  promissory-note  stamp. 

(d)  Florence  v.  Jenings,  1857,  26 
L.  J.  (C.  P.)  274  ;  2  C.  B.,  N.  S.  454 ; 
Hudson  V.  Fawcett,  1844,  13  L.  J.,  C. 
P.,  141 ;  7  M.  and  G.  348  ;  Kennerley 
V.  Nash,  1  Starkie,  452-3  ;  Cameron  v. 
Smith,  2  B.  and  A.  305 ;  Doman  y. 
Dibdin,  1  Ryan  and  Moodic,  382. 

(e)  Keene  v.  Keene,  5  Nov.  1857,  27 
L.  J.  (C.  P.)  88.       • 

(/)  Innes  v.  Flockhart,  1727,  M. 
1418-19,  and  1469-71 ;  Drummond  v. 
Graham,  1743,  M.  1424;  Thoirs  v. 
Fraser,  1730,  M.  1469. 
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it  has  been  decided,  that  a  bill  is  valid,  though  it  stipulates  for 
^^  penalty  conform  to  law "  (a),  it  being  held  that  such  a  clause  is 
superfluous,  because  by  law  no  penalty  is  due.  But  the  same  prin- 
ciple seems  to  be  applicable,  although  the  words  ^^  conform  to  law  " 
should  be  omitted ;  since  it  may  be  fairly  presumed,  that  a  party 
who  stipulates  for  penalty  in  a  bill  believes  that  it  is  ^'  conformable 
to  law."  ^  In  one  English  case,  the  effect  of  a  penal  clause  (autho- 
rizing the  sale  of  a  property  in  the  event  of  non-payment)  was 
discussed  but  not  decided '  (&). 

2.  Restrictions  which  the  Nature  of  Bills  and  Notes  imposes  on 

their  Use. 

History  of  use  Bills  and  notes  are  limited,  in  some  measure,  from  their  nature 

of  bills.  .  ,    , 

as  commercial  documents. 

As  bills  and  notes  were  at  first  devised  for  the  adjustment  of 
real  debts  in  the  ordinary  course  of  business,  courts  of  law  have 
repeatedly  interposed  to  prevent  them  from  being  misapplied  to 
different  purposes.  Foreign  bills,  which  were  first  introduced,  have 
been  all  along  employed  chiefly  for  the  quick  adjustment  of  mer- 
cantile transactions  between  different  countries.  But  after  mer- 
chants had  recourse  to  inland  bills,  which  were  often  made  payable, 
not  to  a  third  party,  but  to  the  drawer  himself,  and  still  more, 
when  promissory-notes  were  introduced,  these  obligations,  being 
primarily  constituted  betwixt  two  parties  only,  viz.,  the  obligant  and 
the  obligee,  were  naturally  extended  to  all  obligations  for  payment 
of  money,  whether  connected  with  commerce  or  not.  These  docu- 
ments, however,  acquired  at  last  the  privileges  of  foreign  bills,  and, 
in  particular,  were  made  indorsable  like  them,  so  that  they  also 
became,  in  a  great  measure,  commercial  documents.  Hence  it  was 
considered  dangerous  to  allow  even  them  to  be  granted  for  trans- 
actions out  of  the  ordinary  course  of  business,  seeing  they  enjoyed 
that  exemption  from  strict  form,  and  that  facility  of  transmission, 
which  were  allowed  chiefly,  if  not  solely,  from  indulgence  to  com- 
merce. This  was  more  strongly  felt  in  the  case  of  inland  bills,  so 
long  as  there  was  no  fixed  limit  to  their  endurance  except  the  long 

(a)  M'Neill  v.  Campbell,  24  Jan.  (ft)  Storm  v.  Stirling,  1854,  28  L.  J. 

1741,     M.     1422  ;     M'Lauchlan     v.      (Q.  B.)  298;  Cowie  v.  Stirling  (a.  c), 
M'Lauchlan,  2  Jan.  1760,  M.  1432.  1856,  25  L.  J.  (Q.  B.)  335. 
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prescription ;  and,  daring  that  period,  the  Court  made  many  at- 
tempts, on  the  one  hand,  to  restrict  their  operation  to  proper  mer- 
cantile transactions,  and,  on  the  other,  to  fix  some  period  at  which 
their  peculiar  privileges,  and  even  their  efficacy  as  documents  of 
debt,  should  cease.  But  this  danger  became  less  imminent  after 
the  sexennial  prescription  was  introduced;  and,  therefore,  there 
has  not  been,  since  that  time,  the  same  inclination  that  there  was 
before,  to  abridge  either  the  extent  or  duration  of  the  extraordinary 
privileges  of  bills  and  notes.  The  combined  result  of  all  these 
dicumstances  has  been,  that,  on  the  one  hand,  the  simple  form  of 
bills  payable  to  the  drawer,  and  of  promissory-notes,  has  rendered 
them  applicable  to  many  obligations,  which  the  form  and  primary 
object  of  foreign  bills  of  exchange  would  have  excluded  (this 
enlai^ment  of  their  operation  being  now  also  rendered  safer  by 
the  sexennial  prescription) ;  and,  on  the  other  hand,  that  such  notes 
DT  inland  bills,  having  acquired  all  the  privileges  of  other  bills,  are 
restricted  on  that  account  more  closely  than  they  would  otherwise 
have  been,  to  the  proper  purposes  of  mercantile  documents. 

Still  it  is  not  easy  to  fix  a  precise  limit  for  their  operation.     But  ?^^  ^7  "^o* 

,  .  be  used  to  oon- 

the  primary  purpose  of  biUs  or  notes  being  the  adjustment  of  debts  stitute  legacies, 

'^  .    ^      ^  .  ^  ...  or  donations 

in  the  ordinary  course  of  business,  there  are  certain  objects  incon-  mortu  coma ; 
sistent  with  this,  to  which  the  Court  has,  therefore,  found  that  they 
are  inapplicable.  Thus,  it  has  been  decided,  that  a  bill  is  not 
dfectoal  to  constitute  a  legacy,  or  donation  mortis  causa  (a).  ^  The 
eases  in  which  this  principle  is  laid  down  are  old ;  but  there  is  one 
of  them  which  occurs  some  time  after  the  introduction  of  the  sex- 
ennial prescription,  and  their  authority  has  been  recently  recog- 
nised (&).  In  England  it  is  questionable  if  the  doctrine  would 
receive  effect.  The  authority  of  the  old  cases  which  seem  to  re- 
cognise it,  is  questioned  by  the  editors  of  the  last  edition  of  Chitty 
00  Bills  (e)  ;  and  there  is  one  case  in  which  it  seems  to  have  been 

(a)  FuUon  and  Clark  v.  Blair^  9  with    the  original   payee.      Afi    will 

Kor.  1722,  M.  1411;  jfftfUoiwv.J7ti/ton,  afterwards  be  mentioned,  such  bills 

13  Feb.  1724,  M.  1412-3 ;  Myrton  v.  are  good  in  the  hands  of  an  onerous 

Utingston^  cited  in  the  case  of  Hultons ;  indorsee. 

rr^  V.  WnghU,  11  Feb.  1761,  M.  (b)  Per  Lord  Justice-Clerk  (John 

»88 ;  Dawie  v.  Millie,  2  Feb.  1786,  Hope),  in  Cruickshanks,  10  Dec.  1863, 

M.  8107.     These  were  all  cases  of  bills,  16  D.  169. 

and  the  question  occurred  in  aU  of  them  (c)  Chitty  on  Bills,  12th  ed.  p.  7. 
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or  donations 
inter  vipot; 


bat  may  be 
indorsed  and 
delivered  for 
these  purposes. 


assumed  by  the  Court  of  Exchequer,  that  the  payee  of  a  delivered 
bill  could  recover,  if  he  proved  that  it  was  given  him  as  a  legacy ; 
and  that  the  payee  even  of  an  undelivered  bill  could  recover,  if  the 
bill  were  attested  in  terms  of  the  Wills  Act'  (a). 

*  If  the  authority  of  one  Scotch  case  can  be  relied  on,  there  is  a 
very  simple  method  in  Scotland  of  avoiding  the  operation  of  this 
principle,  viz.,  by  the  intervention  of  a  trustee,  to  whom  the  donor 
grants  a  bill,  and  by  whom,  in  turn,  a  bill  is  granted  to  the  donee.' 
Where  a  person  had,  with  the  avowed  purpose  of  granting  donar- 
tions  mortis  causa  to  his  widow  and  children,  accepted  bills  drawn 
by  the  wife's  brothers,  who,  in  return,  granted  equivalent  bills  to 
the  donees,  the  Court  sustained  action  by  the  drawers  of  the  original 
bills  against  the  acceptor's  representative  (6),  holding  that  they  at 
least  had  given  value  for  these  bills,  by  the  equivalent  bills  which 
they  accepted  in  favour  of  the  wife  and  children.  The  Court  appear 
likewise  to  have  held  generally  in  this  case,  that  such  documents - 
ought  now  to  be  more  liberally  construed,  since  the  sexennial  pre- 
scription, by  shortening  their  duration,  had  lessened  the  facility  of 
commiting  fraud  by  means  of  them. 

It  has  been  also  decided,  that  a  bill  granted  by  way  of  a  dona- 
tion inter  vivos  cannot  be  effectual  to  the  grantee  (c). 

It  has  been  farther  decided,  that  although  a  bill  cannot  be  granted 
with  the  view  of  constituting  a  donation,  it  may  be  indorsed  with  that 
view,  *  to  the  effect  of  giving  the  donee  a  right  to  recover  from  the 
parties  to  the  bill  previous  to  the  donor.  Against  the  donor,  the 
donee  is  prohibited  from  having  recourse  on  the  same  principle  as 
that  which  would  prevent  him  suing  on  an  original  bill  (d).  That  he 
could  recover  from  previous  parties'  was  the  decision  (e)  in  a  case 
where,  a  husband's  executors  having  sued  his  wife  for  two  bills  blank 
indorsed,  and  she  having  proved  in  defence,  that  her  husband  gave 
them  to  her  after  he  was  ill,  but  before  he  was  bedrid,  desiring  her 


(a)  Gough  v.  Findon,  1851,  21  L.  J. 
(Ex.)  58;  7Exch.  48. 

(b)  Adam  v.  Johnston,  2  Dec.  1782, 
M.  1416. 

(c)  Weir  v.  ParhhiU,  26  Nov.  1736, 
and  7  Jan.  1737,  M.  1413 ;  Elchies,  v. 
Bill,  No.  10;  and  Gibson,  3  Aug. 
1776,  5  Brown's  Supp.  392.  Vide 
also  the  English  cases  of  Easton  v. 


Pratchett,  1835,  1  C.  M.  and  R.  798 ; 
4  L.  J.  (Ex.)  335 ;  Nash  v.  Brown, 
Chitty,  53,  note  3 ;  Holliday  v.  Atldn- 
son,  5  B.  and  C.  501,  and  other  cases 
referred  to  by  Chitty,  53. 

(d)  Easton  v.  Pratchett,  ut  supra. 

(e)  Barbour  v.  Blackwood,  8  Feb. 
1753,  M.  6097. 
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to  keep  them  for  her  own  use,  the  Court  found  that  the  bills  were 
properly  conveyed,  and  assoilzied  her.  In  another  ease  (a),  where 
a  person  had  indorsed  a  bill  for  1000  merks  to  his  grandson,  then 
under  age,  and  put  it,  thus  indorsed,  but  without  particular  instruc- 
tions, into  the  hands  of  his  son  and  general  disponee,  the  Court,  in 
an  action  for  delivery  brought  by  the  grandson,  held  that  his  right 
to  the  bill  was  complete,  and  therefore  decerned  in  his  favour.  *  In 
a  later  case,  where  the  holder  of  two  promissory-notes  indorsed 
them  on  death-bed,  and  delivered  them  to  a  person,  telling  him  to 
deliver  one  to  a  servant  as  a  reward  for  services,  and  the  other  to 
certain  parties  as  a  mark  of  gratitude  for  past  favours,  the  Court 
sustained  the  rightof  the  donees  to  sue  the  makers  {b).  Two  English 
decisions  have  carried  this  doctrine  much  further,  and  possibly  to 
an  unsafe  extent ;  as  it  has  been  held  that  bills  delivered  on  death- 
bed, bat  without  indorsation,  made  valid  gifts,  and  authorized  the 
donees,  in  the  first  place,  to  force  the  donor's  executors  to  indorse 
the  bills,  and,  in  the  next  place,  to  recover  from  the  acceptors. 
The  reasoning  in  the  cases,  where  indorsation  was  treated  as  ^^  a 
mere  technicality,"  is  unsatisfactory '  (c). 

Thoogh  a  bill  or  note  should  be  granted  as  a  donation  mortis  Onerous  in- 

dorsoofl  f^cover 

coiMo,  that  will  not  affect   its  validity  when  in  the  hands  of  an  on  Mils,  though 
onerous  indorsee.     The  acceptor  of  a  bill  or  granter  of  a  note  gives  Nations 
them  currency  as  commercial  documents,  for  which  he  or  his  repre-  *'*^    ^^^ 
sentadves  must  be  liable,  without  being  allowed  to  plead  any  la'tent 
objection  against  an  onerous  indorsee,  who  has  taken  the  bill  or  note 
on  the  faith  of  his  subscription.     It  is  on  this  principle  that  the 
oDerous  indorsee  of  an  accommodation-bill  has  a  direct  claim  against 
the  acceptor,  though  the  latter  should  be  truly  creditor  in  a  question 
with  the  drawer  of  the  bill.     The  point  now  mentioned  appears  to 
have  been  settled  in  favour  of  the  indorsee  to  a  bill  granted  origin- 
ally mortis  causoj  in  a  case  (d)  where,  although  a  proof  was  at  first 
aDowed  before  answer,  of  the  facts  inferring  donatio  mortis  causa, 

(a)  Carrick  v.  Key,  6  Feb.  1787,  reported  in  a  note  to  the  preceding 

M.  17009.  case. 

(6)  Murray  v.  Todd,  6  Mar.  1818,  (d)  Farquhar    v.    Shaw,    16    Dec. 

H.  275.  1757,  M.   12341 ;  and  Shaw  v.  Far- 

(c)  Vealv,  Veal,  1859,  29  L.  J.  (Ch.)  qtiJiar,  24  Nov.  1761,  M.  1444.     Al- 

321 ;  and  Rankin  v.  Weguilin,  1832,  though  the  cases  are  separately  re- 
ported, they  appear  to  be  the  same. 
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as  well  as  of  an  allegation  that  the  bill  had  not  been  signed  by  the 
drawer  till  after  the  acceptor's  death,  yet,  in  a  reduction  of  the  bill 
afterwards  brought,  the  Court  held  ^^  the  objections  proponed  not 
competent  against  an  onerous  indorsee." 

In  like  manner,  the  objection  that  a  bill  or  note  has  been  granted 

or  inter  vivot,     as  a  donation  inter  vivos  cannot  be  pleaded  against  a  bona  Jide  holder 

for  value  (a). 

Whether  flie  It  is  a  question,  How  far  the  objection  of  a  bill  or  note  beinfif 

objection  that  .  .  .  . 

a  bill  was         granted  by  way  of  donation  mortis  causa  or  inter  vivos^  can  be 

flrranted  bv  */         w 

way  of  dona-  provcd  by  parole  evidence  ?  It  will  appear  afterwards,  that  every 
abieVpa^ie?  bill  or  note  presumes  value  received  from  the  payee  or  holder,  and 
that,  in  general,  such  a  presumption  cannot  be  redargued  unless  by 
his  writ  or  oath.  In  the  cases  of  donation  already  noticed,  the 
objection  arose  ex  facie  of  the  bill  or  note,  or  was  admitted  by  the 
parties.  In  one  case,  indeed  (i),  a  parole  proof  *  before  answer'  was 
allowed ;  but  it  related  to  facts  tending  to  establish  that  the  original 
claimant  on  the  bill  had  not  obtained  legal  delivery,  which,  as  will 
afterwards  appear,  is  generally  essential  to  give  a  perfect  right. 
But  a  bill  or  note  granted  in  order  to  constitute  a  legacy,  or  even  a 
donation  inter  vivosy  would  probably  not  be  held  entitled  to  the 
privileges  of  a  bill  or  note,  and,  in  particular,  to  the  presumption 
of  value,  in  respect  it  is  not  truly  such  a  document,  so  that  the  pre- 
sumption of  value  could  not  be  pleaded  on  it,  against  the  admission 
of  the  parole  evidence,  more  than  if  such  evidence  were  o£Fered  to 
nullify  a  bill  on  the  ground  of  smuggling  or  usury. 
Sect'aribitoi-  ^  lii\h  may  be  used  as  a  means  of  referring  to  arbitration  a  dis- 

tions.  pQ^  as  to  a  money  debt,  it  having  been  decided  that'  it  affords  no 

objection  to  the  granter  of  a  bill  against  payment,  that  it  was  depo- 
sited by  him  with  an  arbiter,  as  a  security  for  performance  of  the 
decree-arbitral,  and  was  given  up  by  the  arbiter  to  the  successful 
party.  This  was  decided  (c)  in  a  case,  where  it  appeared  that  two 
parties  in  a  submission  had  each  lodged  with  the  arbiters  his  accept- 
ance for  L.20 ;  and  that  the  arbiters  having  found  one  of  them 
liable  for  L.13,  had  given  up  his  bill  to  the  other  party,  after 
causing  that  party  mark  on  it  a  partial  payment  of  L.7.  The 
Court  sustained  action  on  it  for  the  balance.     The  argument  of  the 

(a)  Nash  V.  Brown,  Chitty,  53,  n.  3.  (c)  Clark  v.  Ker,  M.  1405 ;  Elchies, 

(h)  Shaw  V.  Farqnhar,  anten,  p.  21.      r.  Bill,  No.  59. 
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successful  party  was  that  a  verbal  submission  could  have  been 
effectuated  by  placing  money  at  the  disposal  of  the  arbiters^  and 
that  bills  are  to  be  considered  as  money.  A  person  who  is  thus 
entrusted  with  a  bill  has  an  absolute  control  over  it,  and  therefore 
the  right  of  any  third  party  who  receives  it  from  him  is  complete. 
In  the  present  case,  the  arbiters  disposed  of  the  bill  agreeably  to 
Uie  understanding  on  which  they  received  it.  But,  though  they 
had  done  otherwise,  a  third  party  receiving  the  bill,  without  being 
privy  to  that  understanding,  could  not  have  been  affected  by 
it,  or  by  anything  which  did  not  appear  on  the  face  of  the 
biU  (a). 


Section  II. 

REQUISITES  IN  THE  FORM  AND  CONSTITUTION  OF  BILLS  AND 
NOTES,  AND  THEIR  CONSTRUCTION  AND  EFFECT. 

1.  Stamp, 
^  The  General  Stamp  Act  (b)  imposes  a  penalty  of  L.50  upon  Necessity  of 

stfljup. 

every  person  making,  accepting,  or  paying  any  bill  of  exchange, 
draft  or  order,  or  promissory-note,  without  the  same  being  stamped 
for  denoting  the  legal  duties.  This  penalty,  though  still  exigible,  is 
never  enforced.  The  writing  of  bills  and  notes  upon  duly  stamped 
paper  is  rendered  necessary,  under  a  more  severe  penalty,  by  an 
older  statute  (c),  which  has  been  expressly  decided  to  be  in  force  (d), 
ind  has  been  very  frequently  applied  in  practice.  The  language 
of  this  statute  (§  19)  is  very  explicit  and  very  stringent.  It  enacts 
that  no  unstamped  bill  or  note  ^^  shall  be  pleaded  or  given  in  evi- 
dence in  any  court,  or  admitted  in  any  court  to  be  good,  useful,  or 
available  in  law  or  equity."  The  effect  of  this  has  been  held  to  be 
very  much  the  same  as  if  the  statute  had  declared  that  imstamped 
bills  or  notes  were  to  be  viewed  as  so  much  waste  paper.  No 
creditor  can  recover  upon  them  in  a  court  of  law,  or  is  bound,  in 

(a)  See  Bell  on  Arbitration,  §§  74,  (c)  31  Geo.  III.  c.  25,  §  19. 

75.  id)  Field  v.  Wood,  1S37,  7  Ad.  and 

(h)  55  Geo.  III.  c.  184,  §  11.  E.  114  ;  6  L.  J.,  Q.  B.  209. 
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Use  of  un- 
stamped bill 
for  oollateral 
purpose. 


the  event  of  his  receiving  one  in  the  course  of  business,  to  take  any 
of  the  usual  steps  for  negotiating  it ;  and  is  not  liable  for  failure  to 
take  such  steps,  even  though  it  should  be  proved  that,  had  such  steps 
been  taken,  the  bill  or  note  would  have  been  paid  (a).  Nor  will  it 
entitle  the  creditor  to  any  right  of  retention  against  the  debtor  (6). 

^  It  has  sometimes  been  said  that  such  a  bill  or  note  may  be 
used  in  evidence  for  what  has  been  called  a  "  collateral  purpose." 
Thus  it  has  been  held,  that  a  jury  might  look  at  an  unstamped  bill 
in  order  to  judge,  from  the  appearance  of  the  handwriting,  whether 
the  writer  had  been  intoxicated  on  the  night  on  which  it  was  writ- 
ten (c).  And  memoranda  upon  an  unstamped  bill,  which  do  not 
form  part  of  it,  and  are  intelligible  witliout  referring  to  it,  are  ad- 
missible in  evidence  (d).  But  a  jury  cannot  be  allowed  to  draw 
any  conclusion  in  fact  from  the  contents  of  an  unstamped  bill  or 
note,  or  from  any  writing  indorsed  which  forms  part  of  it  {e).  It 
cannot  even  be  used  as  a  connecting  link  in  a  proof  otherwise 
independent  of  it  (/) ;  nor  can  it  be  produced  to  show  that  it 
has,  or  ever  had,  any  legal  validity  in  any  capacity  (jr),  either 
as  a  bill  or  note,  or  as  any  other  kind  of  instrument  (A).  It 
cannot  even  be  produced  to  show  that  a  transaction  apparently 
fraudulent  was  in  reality  onerous ;  but,  on  the  other  hand,  it  has 
been  held,  looking  rather  to  the  intention  of  the  statute  and 
to  the  desirableness  of  obviating  immediate  hardship  than  to 
the  true  reading  of  the  clause,  that  an  unstamped  bill  could  be 
produced  in  order  to  establish  that  a  party  had  committed  a 
fraud  (t)  or  done  something  illegal  (A),  or  to  show  that  it  was  un- 
availing for  its  purpose  (Z). 

*  It  is  the  duty  of  the  Court  to  take  the  objection  that  a  bill  or  note 


(a)  Wilson  v.  Vysar,  1812, 4  Taunt. 
287 ;  Cundy  v.  Marriot,  1831, 1  B.  and 
Ad.  C96. 

(6)  Ogilvie  v.  Taylor,  1849,  12  D. 
266. 

(c)  Gregory  v.  Fraser,  1813,  8 
Camp.  454. 

(r/)  Manley  v.  Peel,  1804,  5  Esp. 
121 ;  Fraser  v.  Bruce,  25  Nov.  1857, 
20  D.  115. 

(e)  Sweeting  v.  liaise,  1829,  9  Bar. 
and  Crcs.  365. 

(/)  Jardine  v.  Payne,  1831,  1   B. 


and  Ad.  663  ;  Castkman  v.  Ray,  1801, 
2  B.  and  P.  383. 

(g)  Williams  v.  Gerry,  1842,  10  M. 
and  W.  296. 

(A)  Jones  v.  Ryder,  1838,  4  M.  and 
W.  32. 

(i)  Keeble  v.  Payne,  1838,  8  Ad. 
and  E.  555. 

{k)  Coppock  y.  Bower,  1838,  4  M. 
and  W.  360. 

(0  Smart  v.  Nokes,  1844,  6  M.  and 
Gr.  911. 
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is  unstamped,  and  they  are  bound  to  give  effect  to  it  (a),  although  Para  Judidt  to 
it  should  be  waived  by  the  parties,  or  the  signature  of  the  instru-  stamped  bill. 
ment  admitted  (6).  It  is  immaterial  at  what  stage  of  the  litigation 
the  defect  in  the  stamp  is  noticed — effect  must  be  given  to  it  as 
soon  as  it  is  discovered,  even  though  it  should  not  be  observed  till 
Uie  case  is  under  appeal  (c).  But,  after  a  litigation  is  concluded, 
the  revival  of  the  question  in  a  second  litigation  is  excluded  by  the 
plea  of  competent  and  omitted  (d). 

^  In  criminal  proceedings,  unstamped  bills  or  notes  are  admissible  Use  in  criminal 

.  proceedings. 

in  evidence  (e). 

*With  regard  to  the  kind  of  stamp  required,  it  is  a  general  Description  of 

/Y»  r  •  stamp  required. 

role  that  any  stamp  of  the  proper  amount  suffices  for  any  instru-  — 

ment,  provided  it  be  not  specially  appropriated,  by  words  upon  the  notes. 
face  of  it,  to  some  other  class  (/ ) ;  but  where,  as  in  the  case  of 
bills  and  notes,  special  stamps  are  provided,  it  is  wise  always  to 
use   these.      Promissory-notes   and  inland  bills  must  be  written 
upon  stamped  paper  (g).     Foreign  bills  written  in  this  country 
must  likewise  be  written  upon  stamped  paper ;  but  they  may  be 
drawn  in  sets  of  three  or  more,  and  in  that  case  a  smaller  stamp 
suffices  upon  each  bill.      A  penalty  of   L.lOO  is  imposed  upon 
every  one  drawing  or  negotiating  bills  purporting  to  be  drawn 
in  sets  without  drawing  or  negotiating  the  whole  of  the  set ;  and 
parties   in    the   United   Kingdom   taking   such  bills  drawn  here 
without  getting  the  whole  number  of   bills,  are  not  allowed  to 
recover    upon   the   bill,   or  make   it    available    for    any   purj)ose 
whatever.      Before  a  foreign  bill   drawn    abroad   can  be  negoti- 
ated in  this  country,  the  holder  must  (under  a  penalty  of  L.50 
for  failure)  affix  to  it  an  adhesive  stamp  of   the  same  amount 
as  would  have  been  required  for  an  inland  bill  for  the  same  sum ; 
and,  before  delivery,  must  cancel  the  stamp  by  writing  across  it 
his  name,  or  that  of  his  firm,  together  with  the  date.     A  person 

(«)  Home  V.  Purees,  7  June  1836,  (d)  Napier  v.   Carson,  1828,  6  S. 

US. 898;  Steadmanv.  Duhamel,  1845,  500;  Barbour  v.  Grierson,  1828,  ibid. 

14  L.  J.  (C.  P.)  271.  860. 

(h)  Milne  v.  Donaldson,  1852,   14  (e)  17  &  18  Vict.  c.  83,  §  27. 

D.  849:   Greenock  Bank  v.  Darroch,  (/)  55  Geo.  III.  c.  184,  §  10. 

1834,  13  S.  190.  ig)  31  Geo.  III.  c.  25,  §  19. 

(f)  Euks  V  Robertson,  1834,  7  W. 
and  S.  176. 
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On  bank  notes. 


On  bank 
checks. 


Amount  of 
stamp. 


taking  a  foreign  bill  is  not  entitled  to  recover  upon  it  or  make  it 
available,  unless  the  proper  adhesive  stamp  be  affixed  and  cancelled. 
If  not  cancelled,  a  subsequent  holder  may  do  so ;  but  the  person  who 
ought  to  have  cancelled,  is  not  relieved  of  the  penalty.  The  party 
paying  the  bill  must  write  ^^  paid"  on  the  stamp.  As  far  as  regards 
the  Stamp  Acts,  the  question  whether  a  bill  is  inland  or  foreign  is 
decided  by  the  place  at  which  it  purports  to  have  been  drawn  (a). 

^  The  duty  upon  bank  notes  may  be  paid  by  the  banks  which  are 
empowered  to  issue  them,  either  by  using  for  the  notes  stamped 
paper,  or  by  an  annual  composition  to  Government,  in  which  case 
they  may  issue  their  notes  upon  unstamped  paper  (&).  The  scale 
of  duties  upon  bank  notes  not  exceeding  L.lOO  in  amount,  is,  in 
consequence  of  these  notes  being  reissuable,  somewhat  higher  than 
the  scale  for  ordinary  promissory-notes  (c).  These  notes,  issued  by 
the  privileged  banks,  are  the  only  bills  or  notes  which  can  be  re- 
issued after  payment  (d). 

*  Checks  are  liable  to  a  uniform  duty  of  one  penny,  which  may 
be  paid  either  by  writing  the  instrument  upon  stamped  paper,  or 
by  affixing  to  it  an  adhesive  stamp,  which  must  be  cancelled  before 
issue  by  the  maker  writing  upon  it  his  initials  and  the  date  (e). 
Checks  drawn  upon  bankers  residing  within  fifteen  miles  of  the 
maker,  were  formerly,  but  are  not  now  exempt  (/). 

^The  stamps  upon  bills  or  notes  are  ad  valorem;  and  the 
amount  of  the  principal  sum  for  which  a  bill  or  note  is  granted,  fixes 
the  amount  upon  which  the  stamp  duty  is  to  be  calculated.  Interest, 
therefore,  is  not  taken  into  account  {g) ;  and  that,  even  though  it  be 
stipulated  in  the  instrument  as  payable  from  a  date  prior  to  that  of 
the  issue  (h).  For  the  same  reasons  which  govern  these  decisions, 
in  a  note  payable  under  penalties,  the  penalties  would  not  require  to 
be  taken  into  consideration  in  fixing  the  stamp  duty.  It  is  no  objec- 
tion to  a  bill  or  note  stamp,  that  it  is  larger  than  is  required  (i);  but 
if  it  be  smaller,  the  bill  or  note  is  treated  as  if  it  had  no  stamp  (k). 

(a)  17  &  18  Vict.  c.  83 ;  23  Vict.  c.  (/)  21  Vict.  c.  20. 

16 ;  24:  &  25  Vict.  c.  91.  (^f)  Preussing  v.  Ing,  1821, 4  B.  and 

(b)  16  &  17  Vict.  c.  63.  Aid.  204. 

(c)  55  Geo.  III.  c.  184.  (/i)    Wills  v.   Noot,   1834,  4  T>t. 

(d)  See  postea^  p.  178,  for  excep-      726. 

tional  cases  in  which  bills  paid  before         (t)  55  Geo.  III.  c.  184. 
TOa/Mn7y  may  be  reissued.  (k)  Gall  v.  Middleton,  1828,  6  S. 

{e)  16  &  17  Vict.  c.  59.  948. 


Skct.  II.] 


STAMP. 


27 


^The  Commissioners  of  Inland  Revenue  are  prohibited  from  PostHstamping. 
postHStamping  bills  or  notes  (a),  except  in  the  case  of  their  being 
written  upon  a  stamp  of  equal  amount,  but  of  a  different  denomi- 
nation from  that  required  (b).  Should  the  Commissioners  err,  and 
post-stamp  a  bill  or  note  when  they  were  not  legally  entitled  to  do 
80,  it  has  been  held  that  the  objection  to  the  stamp  was  not  good 
against  one  who  received  the  bill  in  good  faith,  not  knowing  it  to 
have  been  issued  unstamped  (c). 

*  In  order  to  prevent  evasions  of  the  stamp  duty,  various  docu-  Documents  not 
ments  which,  strictly  speaking,  are  neither  bills  nor  notes,  but  bear  Uabie  to  biu  or 
only  a  certain  resemblance  to  them,  have  been  rendered  liable 
to  the  bill  and  note  stamp  (d).  Thus  drafts  or  orders  requiring 
payment  of  a  sum  to  be  made  in  bills,  though  not  themselves  bills, 
because  not  payable  in  money,  are  liable  to  the  bill  stamp  (e). 
Receipts  given  by  one  person  for  money,  entitling  or  intended  to 
^title  the  holder  to  payment  from  a  third  party ;  certain  drafts  or 
orders,  which  are  not  bills  because  they  are  payable  from  a  particular 
fond,  or  upon  a  contingency,  are  all  liable  to  stamp  duty  as  bills  (/). 
Under  the  head  of  notes  in  the  Stamp  Acts  are  included  notes  pay- 
aUe  out  of  a  specific  fund,  or  upon  a  contingency,  provided  they  are 
payable  to  bearer  or  order,  and  the  whole  sum  payable  is  fixed,  and 
does  not  exceed  L.20.  Deposit  receipts  by  bankers  which  contain 
a  clause  importing  that  interest  is  to  be  paid,  are  likewise  liable  to 
stamp  duty  as  notes.  But  none  of  the  documents  in  this  class  are 
Inble  unless  they  are  for  payment  of  a  specified  sum  of  money  (^), 
or  unless  they  demand  payment  as  matter  of  right  (h). 


(o)  31  Geo.  III.  c.  25,  §  19. 

(b)  37  Geo.  III.  c.  136,  §  6.  Cham- 
heriam  v.  Porter,  1804,  1  N.  R.  30; 
KtoMtr  V.  Grout,  1859,  29  L.  J.  (Ex.) 
20.  (In  this  last  case  a  bill  written  on 
a  threepenny  receipt  stamp,  and  re- 
itemped  by  the  Commisaioners,  was 
hddgood.) 

(c)  Wright  v.  RUey,  1793,  Peake, 
173. 

(d)  55  G«o.  III.  c.  184,  schedules. 
\e)  Firbank  ▼.  Bell,  1817,  1  B.  and 

AH- 36. 

(/)  "  Please  to  pay  A.  B.  out  of  pro- 
dvce  of  certain  sales,'*  held  liable : 


Emly  V.  Collins,  1817,  6  M.  and  S. 
144;  Braybrooke  v.  Meredith,  1843, 
13  Sim.  271.  Order  added  to  an  ac- 
count— "  Pay  the  above  to  A.  B.," 
held  liable :  Taylor  v.  Scott,  1847,  9  D. 
1504;  Sutherland  v.  Munro,  1847,  10 
D.  87.  Order  to  pay  from  proceeds  a 
Bum  not  to  exceed  so  much,  may  be 
liable :  Hutchinson  v.  Hey  worth,  1838, 
9  A.  and  E.  375. 

(g)  Jones  v.  Sitnson,  1828,  3  D.  and 
R.  515.    See  note  (b)  next  page. 

(A)  Little  V.  Slackford,  1  M.  and 
Malk.  171;  Crowfoot  v.  Gumey,  1832, 
9  Bing.  372. 
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Adjudication 
stamp  on  docu- 
ments exempt 
from  bill  or 
note  stamp. 


*  Various  documents  which  would  otherwise  have  been  liable, 
have  been  specially  excepted  by  the  statutes  from  stamp  duty ;  such, 
for  instance,  as  the  bills  and  notes  of  the  Bank  of  England,  and  bills 
for  the  pay  and  remittances  of  the  army  and  navy  (a).  Other  docu- 
ments which  somewhat  resemble  those  included  under  the  bill-stamp 
duties,  have  been  held  not  to  be  included ;  for  example,  orders  where 
the  sum  payable  is  not  specified  (b) ;  orders  where  the  demand 
is  alternative,  as,  for  payment  of  a  sum  or  delivery  of  a  bill  (c), 
LO-ITs  (d)j  deposit  receipts  («),  letters  giving  directions  for  the 
disposal  of  the  proceeds  of  bills  (/),  and  documents  where  the  legal 
effect  has  been  held  to  be  to  make,  not  a  promissory-note  or  bill,  but 
a  bond  (g)  or  a  special  agreement  (A).  This,  of  course,  does  not 
obviate  the  necessity  of  having  deposit  receipts,  bonds,  and  special 
agreements  stamped  with  the  stamp  proper  for  those  denominations 
of  deeds. 

*  By  the  Stamp  Act  of  1850  (t),  the  Commissioners  of  Inland 
Revenue  are  authorized  to  impress  an  '^  adjudication  stamp"  upon 
any  document  liable  to  stamp  duty,  except  upon  documents  the  post- 
stamping  of  which  is  expressly  prohibited ;  and  a  subsequent  statute  (k) 
authorizes  the  adjudication  stamp  to  be  impressed  upon  documents 
which  do  not  require  to  be  stamped.  If  the  Commissioners  refuse 
to  impress  the  stamp  upon  the  application  of  the  party  presenting 
the  document  (and  payment  of  the  proper  fees),  an  appeal  is  allowed 
against  their  decision  to  the  Court  of  Exchequer  at  Westminster. 
When  the  adjudication  stamp  has  been  impressed  by  the  Commis- 
sioners, either  at  once,  or  upon  the  order  of  the  Exchequer  Court, 
the  statutes  declare  that  the  document  upon  which  it  is  impressed. 


(a)  56  Geo.  III.  c.  184,  sch. 

(b)  Jones  y.  Simpson,  1828,  2  B.  and 
C.  318.  It  has  been  held  sufficient 
specification^ to  say,  "Pay  L.165  or 
the  balance  which  may  be  found  due 
on  the  work."  Taylor  v.  Hutchison, 
1846,  7  D.  420. 

(c)  Martin  y.  Brash,  1833, 11 S.  782. 
Id)  Fisher  v.  Leslie,  1   Esp.  426; 

Israel  v.  Israel,  1  Camp.  499. 

(e)  Tomkins  v.  Ashby,  1827,  6  B. 
and  C.  541  ;  Sibree  v.  Tripp,  1846, 
15  M.  and  W.  23. 


(/)  Brierly  v.  Mackintosh,  1843,  5 
D.  1100,  and  1846,  6  BeU,  1. 

{g)  Miller  v  Jones,  1834, 13  S.  117  ; 
Moffat  v.  Edwards,  1841,  1  C.  and 
Mar.  16. 

(A)  Pirie  v.  Smith,  1833,  11 S.  479 ; 
Home  V.  Bed/earn,  1838,  4  Bing.  N. 
C.  433  ;  White  v.  North,  1849,  3  Ex. 
689. 

(i)  13  &  14  Vict.  c.  97,  §§  14  and 
15. 

(k)  16&17  Vict.  c.  59,  §  13.; 
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shall  be  receivable  in  evidence  in  all  courts  of  law  or  eqoity,  not- 
withstandiDg  any  objection  made  to  the  same  as  being  insufficiently 
stamped  (a),  or  as  being  chargeable  with  stamp  duty  and  not  stamped 
to  denote  the  same  (b).  These  Acts  were  intended  to  make  docu- 
ments upon  which  the  adjudication  stamp  should  be  impressed  un- 
challengeable under  the  Stamp  Acts ;  but  it  is  not  quite  clear,  at  all 
events  as  far  as  concerns  documents  stamped  with  the  adjudication 
stamp  under  the  powers  conferred  by  the  first  Act,  whether  courts 
would  nqjb  still  be  bound  to  discuss  the  question,  whether  the  docu- 
ment were  liable  to  the  bill  or  note  stamp.' 

2.  Requisites  in  Form  and  Constitution. 

(1.)  The  next  requisite  in  bills  or  notes  is  the  subscription  of  Subscriptioii. 
parties. 

By  the  law  of  Scotland,  no  person  can  be  bound,  either  as 
drawer,  acceptor,  or  indorser  of  a  bill,  or  as  maker  or  indorser  of  a 
note,  unless  he  has  subscribed  it. 

An  early  statute  (c)  requires  the  granter's  subscription  to  all 
obligations  of  importance,  which  is  understood  to  mean  obUgations 
for  any  sum  exceeding  L.lOO  Scots,  That  Act  prescribes,  besides, 
certain  other  solemnities,  still  farther  extended  by  a  later  statute  {d) ; 
but  with  all  of  these  custom  has  dispensed  in  the  case  of  bills  and 
promissory-notes.  Though  the  solemnities  required  in  other  cases 
to  authenticate  the  subscription  are  thus  dispensed  with,  custom  has 
not  dispensed  with  the  subscription  itself,  which  therefore  still  con- 
tmues,  in  general,  to  be  indispensable. 

In  one  case,  indeed,  viz.,  where  the  bill  or  note  relates  to  a  sum 
below  L.lOO  Scots,  there  ^  was,  at  one  time,'  reason  to  think  that 
sabficription  would  not  be  absolutely  necessary  {e)  ;  ^  but  as  it  has 
been  provided  by  statute  (/)  that  all  bills  or  notes  below  L.5  must 
be  subscribed,  and  that  in  presence  of  an  attesting  witness,  it  would 
be  absurd  now  to  hold  that  bills  of  a  value  intermediate  between 

(a)  13  &  14  Vict.  c.  97,  §§  14  and  Kennedy   v.    Watson,   25  May  1816, 
15.  F.  C. 

(b)  16  &  17  Vict.  c.  69,  §  13.  (/)  8  &  9  Vict.  c.  88,  §  17.     (The 

(c)  1579,  c.  80.  operation  of  this  enactment  has  been 

(d)  1681,  c.  5.  suspended   for  three  years,  26  &  27 
(«)  Vide  Lofd  Glenlee^s  opinion  in      Vict.  c.  105.) 
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that  sum  and  L.8;  6s.  Sd.^  were  valid  without  signatnre  at  all.  Soch 
a  decision  would,  moreover,  be  quite  contrary  to  practice.' 

There  is  a  case,  in  which  an  equivalent  is  admitted  for  the  sub- 
scription of  the  granter  of  a  note.  In  England  he  is  bound  with- 
out subscribing  (a),  provided  the  instrument  be  written  and  his 
name  inserted  in  the  body  of  the  note,  by  himself,  or  some  person 
authorized  by  him.  A  similar  doctrine  has  been  recognised  in 
Scotland  (6). 

^By  the  Mercantile  Amendment  Acts  of  1856  it  is.  enacted 
(confirming  the  common  law  of  Scotland,  and  altering  that  of  Eng- 
land), ^^  that  no  acceptance  of  any  bill  of  exchange,  whether  inland 
or  foreign,  made  after  31st  Dec.  1856,  shall  be  sufficient  to  bind 
or  charge  any  person,  unless  the  same  be  in  writing  on  such  bill,  or 
if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts, 
and  signed  by  the  acceptor,  or  some  person  duly  authorized  by 
him"'  (c). 

The  subscription  must  be  in  writing ;  but  it  has  been  held  to  be 
effectual  though  written  in  pencil  (d). 

Various  substitutes  have  been  received  in  place  of  the  full  sub- 
scription of  a  party,  when  he  is  imable  to  adhibit  it. 

1*^,  When  a  party  could  not  write,  the  Court  sustained  (e)  a  bill 
subscribed  for  her  by  one  notary  before  two  witnesses,  though  these 
witnesses  were  not  described  in  the  bill  itself,  but  only  in  the  notary's 
doquet.  ^  It  was  stated,  however,  in  the  case  next  quoted,  that  the 
chief  reason  for  this  decision  was,  that  the  debtor  did  not  dispute 
having  authorized  the  notary  to  sign  on  his  behalf.'  In  a  later 
case  (/),  the  Court  decided  that  a  bill  was  void,  though  subscribed 


(a)  Taylor  v.  Dobbins,  Str.  399; 
Saunderson  y.  Jackson,  2  B.  and  P. 
238. 

(b)  A,  v.  B.,  July  1750,  M.  1442 ; 
ElcUes,  V,  Bill,  No.  47 ;  Gillespie  v. 
DmaldsorCs  Trs,,  22  Dec.  1831,  10  S. 
174.  In  the  second  edition  of  this  work, 
it  was  stated  that  this  rule  applied  also 
to  the  drawer  of  a  bill,  who,  it  was 
said,  was  bound,  if  he  wrote  the  bill 
and  inserted  his  name  in  the  body  of 
it.  This  statement  has  been  deleted, 
as  the  authorities  which  were  relied  on 
did  not  support  it.    In  Elliot  v.  Cooper, 


Str.  609,  the  point  was  not  touched ; 
Erskine  v.  Murray,  Ld.  Raym.  1542, 
was  an  action  against  the  acceptor; 
and  in  A,  y.  B,  (just  quoted)  it  did 
not  clearly  appear  against  whom  the 
diligence  was  sought. 

(c)  19  &  20  Vict.  c.  60,  §  11,  and 
19  &  20  Vict.  c.  97,  §  6. 

(d)  Geary  y.  Physic,  5  B.  and  Cr. 
234 ;  ante,  p.  9. 

(e)  Dinwoodie  v.  Johnston,  28  June 
1737,  M.  1419. 

(/)  Buchanan  y.  Duncan,  27  June 
1765,  M.  1451  and  16985. 
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bj  two  notaries,  when  there  were  no  witnesses  attesting  their  sub- 
scriptions. ^  In  another  case,  they  found  a  bill,  signed  by  one  notary 
without  witnesses,  to  be  null'  (a).  But  it  does  not  appear  to  be  re- 
quired, in  any  case,  that  a  bill  should  be  subscribed  by  two  notaries 
and  four  witnesses,  in  terms  of  the  Act  1579,  c.  80,  which  seems 
tpplicable  only  to  more  formal  deeds.  The  case  first  noticed  appears 
to  establish  that  one  notary  and  two  witnesses  are  sufficient.  From 
what  is  said,  however,  to  have  been  the  ground  of  deciding  the  case, 
it  remains  still  uncertain,  in  the  event  of  a  party  not  admitting  his 
subscription,  Istj  Whether  it  is  necessary  to  describe  the  witnesses, 
or  whether  it  is  not  enough  that  they  were  present?  and,  2dlyy  Sup- 
posing it  necessary  to  describe  them,  whether  a  description  of  them 
in  the  notarjr's  doquet  is  sufficient  ?  Their  signature  appears  to  be 
indispensable. 

Summary  diligence  would  probably  be  competent  on  a  bill  or 
note  signed  by  two  notaries  for  a  party  who  could  not  write,  if 
their  signature  was  attested  by  four  subscribing  witnesses  fully 
designed,  because  such  a  subscription  is  prima  facie  authentic. 
^  Any  less  formal  notarial  subscription  would  not  authorize  summary 
diligence.' 

2dly,  Our  law  has  gone  farther,  by  holding  the  initials  of  a  Sabscription 
party's  name  to  be  in  some  cases  equivalent  to  subscription.  Even 
in  deeds  wherein  the  statutory  solemnities  are  required,  it  appears 
to  be  now  settled  (6),  that  the  initials  of  a  party  are  equivalent  to 
his  full  subscription  (this  mode  of  subscribing  being  always  attested, 
like  any  other,  by  the  proper  statutory  solemnities),  when  he  is  either 
in  use  to  subscribe  by  initials,  or  cannot  subscribe  in  any  other  way. 
In  bills  and  notes,  the  statutory  solemnities  are  not  required  to 
attest  a  subscription  by  initials,  more  than  any  other  kind  of  sub- 
scription. But  some  kind  of  evidence  has  been  always  required, 
both  to  prove  that  the  party  did  sign,  and  that  this  was  his  usual 
mode  of  signature.  In  an  action  (c)  against  a  husband  on  a  note 
granted  by  his  wife  before  marriage,  her  subscription  by  initials  was 
sustained,  when  supported  by  one  subscribing  witness,  a  woman, 

(a)  Fg/e  V.  Bean,  23  June  1762,  5  (c)  Wilsony.  Robertson,  2  Feb.  1688, 
Br.  Sop.  887.                                              M.  12493. 

(b)  Weirs  y.  RaUton,  22  Jane  1813, 

rc. 
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and  by  her  own  oath.  Again^  the  subscription  to  a  bill  by  initials 
of  a  person  deceased  was  sustained  (a),  it  being  proved  that  this  was 
his  usual  mode  of  subscribing,  and  that  the  signature  resembled  his 
ordinary  subscription,  and  the  writer  of  the  biU  having  deponed 
besides  that  he  saw  him  sign.  On  the  other  hand,  an  ignorant 
country  woman,  who  had  never  been  in  use  to  write,  and  could  not 
even  read,  having  filled  up  the  initials  of  her  name  to  a  bill  in  blank 
scores  traced  by  another  person  for  that  purpose,  the  Court  (b) 
decided  that  the  bill  was  null.  In  the  next  case  (c),  a  party's  ac- 
knowledgment that  she  had  subscribed  her  initials  to  three  bills  for 
100  merks  each,  was  justly  held  sufficient  without  other  proof.  In 
an  action  (d)  on  a  promissory-note,  said  to  have  been  indorsed  to 
the  pursuer  by  the  initials  of  a  person  deceased,  the  Lord  Ordinary, 
in  respect  the  pursuer  admitted  '^  that  he  could  not  prove  that  the 
deceased  did  actually  adhibit  her  subscription  by  initials,"  held  that 
the  indorsement  was  null ;  and  the  Court,  without  difficulty,  affirmed 
the  judgment.  The  result  of  all  these  decisions  appears  to  be,  that, 
besides  the  initials  of  the  party,  there  must  be  sufficient  evidence, 
both  that  these  initials  were  written  by  him,  and  also  that  this  was 
his  usual  mode  of  signature,  except  perhaps  when  the  subscription 
is  proved  by  his  acknowledgment. 

There  can  be  no  summary  diligence  on  bills  or  notes  so  sub- 
scribed (e\  because  the  reality  of  the  subscription  is  not  ascertained 
ex  facie  of  the  document.  This  reason  appears  to  be  sufficient, 
without  supposing,  as  has  been  done  (/),  that  such  documents  are 
not  to  be  considered  as  bills  or  notes  at  all,  but  merely  as  documents 
of  debt.  Indeed,  it  is  only  because  they  are  considered  as  bills  or 
notes  that  they  are,  from  favour  to  commerce,  admitted  even  as 


(o)  Thomson  v.  Shiel,  July  1729,  M. 
16810.  In  an  old  case,  Stewart  v. 
Stewart,  25  June  1679,  2  Br.  Sup.  475, 
the  subecription  of  a  bond  for  2000 
merks,  by  initials,  was  sustained,  it 
being  proved  that  the  party  was  in  use 
so  to  subscribe ;  and  reference  is  there 
made  to  an  earlier  case,  where  a  bond 
for  L.500  (Scots)  had  been  sustained, 
though  it  was  subscribed  by  a  mark 
**  like  a  craw-tae." 


(b)  PringU  v.  Keill,  Feb.  1735,  M. 
16810. 

(c)  Shepherd  y,  Innes^  19  Nov.  1760, 
M.  589. 

(d)  M'IlwraithY.M'Micken,2S  June 
1785,  M.  16820. 

(e)  In  Monro  v.  Monro,  14  Nov. 
1820,  Hume,  p.  81,  the  point  was  held 
as  settled.  Vide,  in  support  of  the 
reason  given  in  the  text,  the  case  of 
A,  V.  B.,  1750,  M.  1442. 

(/)  1  BeU,  390. 


Sect.  H.]  SUBSCRIPTION.  33 

documents  of  debt,  without  the  statutory  solemnities  required  in 
more  regular  deeds.  They  are  also  entitled  to  all  the  other  privi- 
leges, and  subject  to  the  same  rules  of  negotiation  with  bills  or 
notes,  though  they  cannot,  for  the  reason  now  mentioned,  afiFord 
warrant  for  summary  diligence. 

Sdlyy  Subscription  by  a  mark  is  not  admitted  at  all  in  deeds  Siii»oription 
requiring  the  statutory  solemnities  (a),  even  though  it  should  appear 
to  be  the  party's  usual  mode  of  signature.    But  custom  has  sanc- 
tioned such  a  mode  of  signature  in  bills  and  notes.     In  one  case  (6), 
it  appeared  that  bills,  to  a  considerable  amount,  subscribed  by  the 
party  in  this  manner,  had  been  habitually  discounted  by  the  Stirling 
Bank.     Such  documents  thus  subscribed  have  also  been  sustained 
from  an  early  period.    In  a  case  reported  by  Lord  Stair  (c),  of  a 
reduction  of  a  decree  against  the  drawer  of  a  bill  for  L.200  sterling, 
brought  on  the  ground  that  there  was  merely  a  mark  on  it,  with 
these  words  written  round  it  in  an  unknown  hand,  ^^  Archibald 
Johnstoun  his  mark,"  the  Court  ordered  that,  before  answer,  the 
oaths  should  be  taken  of  the  writer  of  the  bill,  if  known,  and  also  of 
the  witnesses  who  saw  Johnstoun  subscribe  the  mark,  or  receive 
Talue  for  the  bill.      In  this  case  there  were  no  subscribing  witnesses. 
Another  case  afterwards  occurred  between  the  same  parties  (d)y 
regarding  a  bill  likewise  signed  by  the  defender's  mark,  but  before 
two  subscribing  witnesses.     The  defender  did  not  appear.      The 
subscribing  witnesses  deponed  that  he  was  "  accustomed  so  to  sub- 
scribe;'' and  one  of  them  that  ^^he  saw  him  put  this  mark  to  the 
bill  in  question."     Several  others  deponed,  ^^  that  they  had  accepted 
SQch  bills  in  regard  of  his  custom,  and  had  obtained  payment  from 
him  without  any  debate  thereupon."     The  Court,  in  respect  of  the 
specialties  of  the  case  (among  which  the  circumstance  of  this  being 
a  bill  among  merchants,  and  of  the  defender's  custom  so  to  subscribe 
bills  of  greater  importance,  and  his  non-appearance,  are  particularly 
mentioned),  sustained  the  bill ;  it  being  stated,  however,  that  this 
was  not  to  be  a  general  rule.     *  In  a  case  where  the  signature  by 

(a)  Din  v.  GilUes^  18  June  1812,  (c)  Brown  v.  Johnstone,  Feb.  1662, 

cited  in  a  note  to  Fac.  Bep.  of  Weirs  M.  16802. 

r  Ralston,  22  June  1813.  (d)  Brown  v.  Johnstone,  1  Feb.  1669, 

(6)  Din  T.  GiUies,  note  (a).  M.  16803. 
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mark  was  admitted,  the  Court  did  not  allow  a  party  who  had  been 
in  the  habit  of  so  signing  to  escape  from  the  obligation  in  the  bill 
by  saying  that  he  had  merely  signed  as  cautioner  (a). 

^  It  has  been  more  than  once  decided  that  summary  diligence  is 
incompetent  on  a  bill  signed  by  mark.  Where  a  bill  was  drawn  and 
indorsed  by  mark,  diligence  by  the  indorsee  against  the  acceptor  was 
suspended ;  a  motion  that  the  drawer  should  be  examined  in  regard 
to  his  signature  being  refused  (6).'  In  a  later  case  (c),  where  sum- 
mary diligence  had  been  raised  on  a  bill  against  a  party  who  admit- 
ted that  he  had  signed  it  by  a  mark  before  two  subscribing  witnesses, 
the  Court  suspended  the  diligence.  But  in  an  ordinary  action  they 
decerned  against  him,  after  production  of  certain  letters  signed  by 
his  mark,  before  witnesses,  in  which  he  acknowledged  that  value 
was  given  for  the  bill.  This  decision,  however,  may  not  perhaps 
have  proceeded  on  the  bill  alone,  but  may  have  been  also  founded 
on  the  other  written  evidence  produced  (d).  In  an  action  (e)  on  a 
bill  for  L.5,  signed  by  mark,  without  subscribing  witnesses,  the 
Court  allowed  a  proof  before  answer  that  the  party  so  subscribed  it, 
and  that  this  was  his  usual  mode  of  subscribing.  One  of  the  judges 
(Lord  Glenlee)  alluded  to  the  circumstance  of  the  bill  being  for  a 
sum  below  L.lOO  Scots.  But  the  opinions  of  the  majority  of  the 
Court  appeared  to  go  this  length,  that  any  bill  signed  by  a  mark 
(though  not  attested  by  subscribing  witnesses)  might  be  sustained 
as  the  ground  of  an  ordinary  action,  if  the  fact  of  subscription  was 
sufficiently  proved.  At  the  same  time  the  interlocutor  only  allowed 
a  proof  before  answer.  One  of  the  judges  alluded  to  a  case  (/),  in 
which  the  Court  confirmed  a  sentence  of  the  SherifiF  of  Lanarkshire, 
allowing  a  proof,  before  answer,  of  the  indorsation  of  a  bank  receipt 
by  a  mark  adhibited  before  subscribing  witnesses. 


(a)  Ker  v.  lUddd,  28  June  1803,  H. 
50. 

(b)  Stewart  v.  Russel,  11  July  1815, 
F.  C. 

(c)  Cockhum  V.  Gibson y  8  Dec.  1815, 
F.  C. 

(d)  Reference  was  made  in  the  pur- 
suer^B  pleadings  in  this  case  to  a  simi- 
lar decision  given  with  regard  to  a  sig- 
nature by  a  mark,  in  an  unreported 
case,  Cameron  v.  Macfie^  29  Jan.  1808. 


In  another  unreported  case,  William 
Russell,  17  Dec.  1811,  mentioned  in 
the  same  pleading,  the  Court  is  said  to 
have  suspended  a  charge  given  on  a 
signature  by  a  mark ;  but  one  of  the 
judges  is  stated  to  have  expressed  an 
opinion,  that  it  might  be  the  ground  of 
an  ordinary  action. 

(e)  Kennedy  v.  Watson,  26  May 
1816,  F.  C. 

(/)  Lindsay  v.  Robertson,  Jan.  1816. 
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In  a  case  (a)  regarding  indorsation  by  mark^  before  witnesses 
Dot  subscribing^  of  a  bill  for  L.5,  the  majority  of  the  Court  would 
have  held  this  a  bad  title  to  the  indorsee  (distinguishing  between 
sach  an  indorsation,  and  the  subscription  of  the  drawer,  if  he  had 
sued  on  the  bill)  ;  but  the  right  was  held  to  be  homologated  by 
partial  payments.  In  another  case,  when  all  the  parties  to  a  bill 
bearing  to  be  signed  by  three  acceptors  were  dead,  the  subscription 
of  one  of  the  acceptors  by  a  mark,  though  not  attested  by  witnesses, 
was  allowed  to  be  proved,  and  was  held  to  be  proved  by  facts  and 
circumstances,  as  by  her  being  in  use  to  subscribe  obligations  by 
a  mark,  her  having  acknowledged  the  debt  in  the  bill,  etc.  (b). 

In  an  English  undefended  case  (c),  it  was  admitted,  with  some 
hesitation,  as  evidence  of  subscription  by  a  mark,  that  the  party  had 
been  in  use  so  to  subscribe,  and  that  the  witnesses  pointed  out  some 
peculiarity  in  her  subscription. 

It  is  not  easy  to  deduce  a  precise  rule  from  the  foregoing  de- 
cisions. But  it  may  be  stated,  Ist,  that  a  bill  or  note  signed  by  a 
mark  in  presence  of  subscribing  witnesses  will  be  sustained,  ^  if  the 
signature  be  admitted  (</),  or'  if  the  facts  of  the  party's  signature, 
and  of  it  being  his  custom  so  to  subscribe,  are  sufficiently  proved  (e) ; 
and,  2dlyy  that  such  a  proof  would  probably  be  admitted,  although 
there  were  no  subscribing  witnesses  on  the  bill  (/). 

No  sunimary  diligence  is  competent  on  such  documents  when 
subscribed  by  a  mark  (g). 

The  subscription  to  bills  or  notes  (except  when  by  initials  or  by 
a  mark)  is  received  in  evidence  per  «e,  without  parole  evidence,  as 
in  England,  that  the  subscription  is  genuine.  This  rule  applies  in 
Scotland  to  bills  and  notes,  in  common  with  all  those  instruments 
which  are  either  executed  with  the  solemnities  required  by  statute, 
or  are,  from  favour  to  commerce,  privileged  with  an  exemption  from 
them. 

(a)  M'llreach  v.  M'^Intyre^  2  Dec.  (e)    Brown    v.   Johnstoun    (second 

1826,  F.  C.  case),  Lindsay  v.  Robertson^  ut  supra, 

(h)  Craigie  v.  Scobie,  28  Mar.  1832,  (/)  Brown  v.  Johnstoun  (first  case), 

10  S.  510.  Kennedy  v.  Watson^  ut  supra, 

(c)  Gearffe  v.   Surrey,    1   M.   and  (g)  Stewart  v.  Russel,  Cockbum  v. 

Midk.  616.  Gibson,  ut  supra. 

(<0  Cockbum  v.    Gibson,    Kerr  v. 
Hiddel^  ut  supra. 
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i>&t«*  (2.)  Date  of  bills  and  notes. 

The  date  of  drawing  a  bill,  or  of  granting  a  note,  is  generally 
marked  in  figures  or  in  letters  at  the  top  of  the  bill  or  note. 

Wh^ber  Such  date  is  probative  of  the  time  of  granting  the  bill  or  note. 

Thus,  in  an  action  brought  on  three  accepted  bills,  by  the  person 
having  right  to  them,  against  the  acceptor's  heir  (a),  who  pleaded 
death-bed,  the  Court  found,  that  accepted  bills  prove  their  dates 
against  the  acceptor's  heirs,  so  as  to  exclude  this  plea.  A  similar 
decision  is  said  to  have  been  given  in  another  case  {b).  It  is  stated 
by  Bankton  (c),  that  the  bills  in  the  first  case,  though  drawn  in 
Scotland,  were  accepted  in  London;  and  he  doubts  whether  the 
same  rule  would  be  applicable  to  inland  bills.  Mr  Erskine,  too  {d)y 
doubts  whether  the  rule  would  apply  to  such  inland  bills  as  are  pay- 
able to  the  drawer.  But  the  opinion  of  the  Court,  as  now  quoted, 
applies  to  all  bills  without  exception ;  and  it  would  rather  appear 
from  the  reports,  that  the  bills  in  question  were  payable  to  the 
drawer.  Lord  Bankton  observes,  that  this  was  an  action  by  an 
indorsee,  and  he  doubts  whether  the  same  rule  would  apply  to  the 
payee.  But  the  reports  do  not  bear  that  the  pursuer  was  indorsee, 
and  he  rather  appears  to  have  been  in  right  of  the  original  payee  as 
his  representative,  in  which  case  he  was,  of  course,  liable  to  all  the 
exceptions  competent  against  him  (e).  The  Court,  in  a  subsequent 
case  (/),  found  (though  after  a  contrary  decision  at  first),  that 
promissory-notes  granted  in  Ireland,  so  as  to  affect  heritage  in 
Scotland  belonging  to  the  granter,  could  not  prove  their  own  dates, 
to  the  effect  of  excluding  the  plea  of  death-bed  by  the  heir.  But, 
Istj  This  case  affords  a  proof  of  the  contrary  rule  being  then  appli- 
cable to  all  bills,  since  the  heir  admits  it  generally  with  regard  to 
them ;  and,  2dZy,  Promissory-notes  were  not  then,  or  for  a  consider- 
able time  afterwards,  held  entitled  to  all  the  privileges  of  bills  (g). 
There  is,  on  the  whole,  reason  to  believe  (though  the  point  does 

(a)  Kennedy  v.  Arbuthnot,   8  July  M.  12599,  which  Mr  Erskine  cites  in 

1725,  M.  1477  and  12615.  support  of  his  opinion  on  this  subject, 

(h)  Johnston  v.  Strachan^  12  Feb.  appears  not  to  be  applicable. 
1781,  M.  12616.  (/)  NorrisY.  Wood,  4  Jan.  1743,  M. 

(c)  i.  13,  20.  4466. 

(d)  iii.  2,  25.  Mr  Ivory,  in  his  note  (g)  Vide  More  v.  Paxton,  9  Dec. 
to  this  passage,  thinks  Erddne's  doubt  1766 ;  Greig  v.  Green,  25  Jan.  1771, 
ill-founded.  M.  12259 ;  12  Geo.  III.  c.  72. 

(e)  The  case  of  Christison,  Feb.  1734, 
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not  seem  to  have  lately  occarred)^  that  all  bills,  as  well  as  promis- 
sory-notes, being  now  on  the  same  footing  in  respect  of  every  other 
privilege,  would  likewise  be  held  entitled  alike  to  the  privilege  of 
proving  their  own  dates,  even  to  the  exclusion  of  the  plea  of  death- 
bed, and  that  whether  in  a  question  with  indorsees,  or  with  the  ori- 
ginal payees  (a). 

^  In  England  the  date  is  not  held  to  be  probative.  It  is  taken 
merely  as  prima  facie  evidence,  and  the  decisions  assume  that  it  may 
be  impugned  by  parole  evidence  (b).  In  the  case  of  a  bill  founded 
on  by  a  petitioning  creditor  in  bankruptcy,  the  bill  is  not  even 
prima  facie  evidence  of  the  genuineness  of  the  date  it  bears  (c). 

'  Where  a  bill  has  been  issued  without  a  date,  it  is  competent  to  em  issued 
prove  by  parole  evidence  the  true  date  at  which  such  bill  was  issued. 
But  such  a  bill  does  not  authorize  summary  diligence  {d)J 

When  a  person  signs  a  blank  bill  as  drawer  and  indorser,  and 
at  the  same  time  dates  it,  this  date  of  drawing  is  to  be  considered 
as  the  date  of  the  bill,  at  whatever  time  the  blanks  may  be  after- 
wards filled  up  (e).  If  the  drawer  leaves  a  blank  for  the  date,  and 
the  payee  fills  it  up  with  a  date  even  previous  to  the  time  of  issuing 
the  bill  or  note,  this  date  will  be  the  rule  of  payment,  at  least  in  a 
question  with  an  onerous  holder,  or  with  the  payee,  unless  he  is 
proved  not  to  be  an  onerous  holder ;  because  the  drawer,  by  leaving 
a  blank  for  the  date,  must  be  held  to  have  authorized  the  holder  to 
fill  up  any  date,  in  the  same  manner  as  by  subscribing  a  blank 
stamp  he  would  authorize  him  to  fill  up  to  the  full  amount  covered 
by  the  stamp  whatever  sum  he  chose.     Thus  (/)  a  person,  by  writ- 


(a)  It  is  doubtful  whether  Mr  Thom- 
son doeB  not  go  too  far  in  saying  that 
the  date  is  pfrobative.  The  cases  do 
oot  show  more  than  that  it  is  prima 
facie  evidence.  In  Kennedy  v.  Arbuth- 
«<^  the  defender  rested  solely  on  the 
teebnical  plea  that  the  date  was  not 
probative,  and  nothing  is  said  as  to 
▼hat  the  decision  would  have  been, 
hftd  he  offered  evidence  to  show  that 
tbe  date  was  in  point  of  fact  fictitious. 
The  English  case  of  Taylor  v.  Kinloch^ 
1  Stark,  175,  quoted  in  Mr  Thomson's 
hat  edition  as  corroborating  his  opi- 
nion, has  been  overruled. 


(6)  Anderson  v.  Weston^  6  Bing.  N. 
C.  296  ;  9  L.  J.  (C.  P.)  194  ;  Potez  v. 
Glossop,  1848,  2  Exch.  191 ;  Smith  v. 
Battens,  1834,  1  M.  and  Rob.  341. 

(c)  Wright  v.  Lainson,  1837,  2  M. 
and  W.  739  ;  Sinclair  v.  Baggaley^  4 
M.  and  W.  312,  7  L.  J.  (Ex.)  305, 
overruling  Taylor  v.  Kinloch,  1  Stark, 
175. 

(rf)  19  &  20  Vict.  c.  60,  §  10. 

(c)  Snaith  v.  Mingay,  1  M.  and 
S.  87. 

(/)  Russell  v.  Langstaff,  2  Dougl. 
514. 
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Erroneous 
date. 


BiU  dated  on 
Sunday. 


ing  his  name  as  indorser  on  certain  copperplate  checks  drawn  in  the 
form  of  promissory-notes,  but  blank  in  the  date,  sum,  and  term  of 
payment,  has  been  held  to  have  authorized  the  person  to  whom  he 
gave  them  to  fill  up  what  dates  and  sums  he  chose,  so  as  to  found  a 
good  action  at  the  instance  of  an  onerous  holder ;  and  in  another 
case  (a),  where  a  bill,  with  a  blank  for  the  date  and  sum,  had  been 
drawn  on  28th  February  by  one  of  the  partners  of  a  company,  and 
also  blank  indorsed  by  him  under  the  company's  firm,  and  the  clerk 
of  the  company  had,  after  his  death,  and  after  a  new  company  was 
formed,  filled  up  the  blank  for  the  date  with  27  th  February,  and 
likewise  the  sum,  after  which  the  bill  was  discounted  to  a  third 
party,  this  third  party  was  found  to  have  a  good  claim  on  it  against 
the  surviving  partners. 

^  In  the  hands  of  an  innocent  onerous  indorsee  a  bill  is  good 
though  the  date  may  not  have  been  filled  up  for  years  after  the 
issue.  Thus  a  bill  issued  blank  in  the  date  was  issued  in  1840,  but 
was  not  filled  up  by  the  payee  till  1852.  It  came  into  the  hands  of 
an  innocent  holder  for  value,  and  it  was  held  incompetent  for  the 
acceptor  to  plead  against  him,  either  that  the  bill  had  not  been  filled 
up  within  a  reasonable  time,  or  the  statute  of  limitations  (6).  The 
effect  of  these  pleas  against  the  original  payee  does  not  appear  to 
have  been  decided ;  but  it  is  probable  that  they  would  be  held  good 
against  him  (c). 

^  An  error  in  the  date  of  a  bill  does  not  affect  its  validity,  unless 
it  be  proved  that  the  error  was  made  with  a  fraudulent  design  (d).' 

It  does  not  appear  that  a  bill  or  note  dated  on  Sunday  would  be 
void.  In  Scotland,  a  distinction  seems  to  have  been  taken  between 
judicial  and  private  acts  performed  on  Sunday ;  it  being  held,  that 
"  acts  of  private  parties  on  the  Sabbath-day  might  stand  legally 
valid ;"  but  that  "  judicial  acts,  auctoritate  judidsy  are  null"  (e). 
The  functions  of  courts  of  justice  being  suspended  on  Sunday  by 
law,  acts  proceeding  under  their  authority  cannot  be  legally  per- 
formed on  that  day.  Diligence  executed  on  Sunday  is  therefore 
null  (/),  excepting  the  execution  of  meditatio  fugcB  warrants,  from 

(a)  Usher  v.  Daunccy^  4  Camp.  97.  (d)  McLaren  v.  Fisher^  1838,  16  S. 

(ft)  Montague  v.  Perkins,  1853,  22  1279  ;  Yeats,  1833,  11  S.  916. 

L.  J.  (C.  P.)  187.  (e)    Oliphant  v.    Douglas,    3    Feb. 

(c)  Temple  y.  Pullin,  1853,  22  L.  J.  1662,  Morr.  15002. 

(Ex.)  151.  (/)  Morr.  15001-4. 
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the  necessity  of  the  case,  and  perhaps  from  the  circumstance  of 
their  being  in  some  measure  criminal  warrants  (a).  On  the  other 
hand,  there  does  not  seem  to  be  any  law  invalidating  the  secular 
acts  of  private  individuals  performed  on  ^Sunday.  It  has  been 
therefore  decided,  that  a  bond  executed  on  Sunday  was  not  objec- 
tionable (b)  ;  and  the  same  rule  is  applicable  to  bills.  In  one 
case  (c),  where  a  company  who  had  accepted  a  bill  on  Simday 
pleaded  this  as  an  objection  against  an  onerous  indorsee,  the  objec- 
tion was  repelled  by  the  Lord  Ordinary,  and  the  parties  acquiesced 
in  his  judgment.  ^  In  another  case,  the  objection  that  a  bill  was 
drawn  on  a  Sunday  was  repelled,  and  opinions  were  given,  indicating 
that  an  acceptance  on  a  Sunday  would  also  be  held  good  (d).  The 
statute  1579,  c.  70,  prohibiting  ^^  handie-labouring  and  working"  on 
the  Sabbath,  which  has  sometimes  been  referred  to  (e)  as  prohibiting 
the  execution  of  bills  on  Sunday,  has  obviously  no  application.' 

In  England,  likewise,  the  doctrine  now  stated  appears  to  be 
recognised  at  common  law  ;  for  in  some  questions  as  to  the  validity 
of  sales  on  Sunday  (/),  the  party  objecting  relied  chiefly  on  the 
application  of  certain  EngUsh  statutes  to  the  case.  ^  It  has  been 
held,  that  a  bill  might  be  drawn  upon  Sunday  (g) ;  and  an  opinion 
has  been  given,  that,  except  in  the  case  of  the  signing  of  the 
acceptance  falling  within  the  ordinary  calling  of  the  acceptor,  a  bill 
may  likewise  be  accepted  on  Sunday.'  It  was  also  held  that  the 
acceptance  could  not  be  presumed  to  have  been  made  on  Sunday 
merely  because  the  bill  bore  date  on  that  day,  but  that,  according 
to  the  usage  of  merchants,  the  contrary  must  be  presumed  (g). 

It  has  been  decided  in  England  (A),  that,  when  a  bill  was  dated  Post-datmg  of 
seven  days  after  the  time  of  drawing  it,  and  made  payable  sixty- 
five  days  after  date,  and  when  the  payee,  after  indorsing  it  to  a 
third  party,  died  before  the  arrival  of  the  date  of  drawing  inserted 
in  the  bill,  the  bill  was,  notwithstanding,  transferable,  and  was 

(a)  Kemp  v.  his  Creditors,  16  Jan.  (e)Menzie8  on  Conveyancing,  3d  ed., 

1786,  Morr.  8554.  p.  334. 

(6)  Duncan  v.  Bruce,  March  1684,  {/)DruryY.De la  Fontaine,  ITAunt. 

Morr.  15003  ;   Yeats,  1839,  11  S.  915.  131 ;  Bloxome  v.  Williams,  5  D.  and 

(<•)   M'Pherson  and  Co,   v.    Gray,  R.  82.     But  vide  Fennell  v.  Ridler, 

Summer  Session   1824,    before  Lord  8  D.  and  R.  204. 

libckenzie.  (g)  Beghie  v.  Levy,  1  jCr.  and  Jerv. 

{d)  Elliot  V.  Fatdke,  20  Jan.  1844,  180. 

fi  |».  411.  (A)  Pasmore  v.  Xorth^  13  East,  517. 
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effectually  transferred  by  the  payee  during  the  interval^  so  that  the 
indorsee  had  a  good  action  against  the  drawer.  The  date  is  not 
material  in  any  case^  except  as  regulating  the  term  of  pajrment ; 
and  in  this  case^  where  the  bill  had  been  post-dated  with  that  view^ 
the  Court  held  that  the  term  of  payment  must  bear  reference  to 
the  date  in  the  bill^  being  thus  as  well  ascertained  as  if  it  had  been 
made  seventy-two  days  after  the  actual  date.  It  follows  from  this 
decision,  that  a  bill  or  note  post-dated  would  be  vaUd,  though  the 
drawer  or  maker  should  die  before  the  arrival  of  the  date  inserted 
in  it.  Indeed,  thb  power  of  post-dating  at  common  law  appears  to 
have  been  recognised  by  the  statutory  restrictions  imposed  on  it, 
*  when  short-dated  bills  were  liable  to  smaller  stamp-duties/  as  also  by 
an  enactment  in  17  Geo.  HI.  c.  30,  made  perpetual  by  27  Geo.  III. 
c.  16,  and  confirmed  by  7  Geo.  IV.  c.  6,  §  4  (which,  however,  is 
applicable  exclusively  to  England),  bearing  that  indorsements  of 
bills,  notes,  checks  or  drafts  for  sums  below  L.5,  shall  bear  date  at 
or  not  "  before  the  time  of  making  thereof,  and  not  on  any  day 
avbaequent  thereto"  (a). 

Place  of  (3.)  Place  where  the  bill  or  note  is  made. 

It  is  proper  for  the  maker  of  a  bill  or  note  to  write  on  it  the 
name  of  the  place  where  it  was  made,  and  likewise  (if  he  is  not 
well  known)  to  add  his  own  residence,  that  the  holder  may  find 
him  out  when  necessary.  But  this  is  not  indispensable.  The  in- 
sertion of  the  place  of  making  is  required,  in  certain  cases  (6),  in  bills 
and  notes  for  sums  below  L.5. 

The  sum.  (4.)  The  sum. 

Mode  of  ex-  The  sum  must  be  written  distinctly  in  the  body  of  the  instru- 

ment. It  is  usually  expressed  there  in  words ;  and  it  is  common 
and  advisable,  though  not  indispensable  (c),  to  superscribe  the  sum 
also  in  figures.  If  there  be  any  discrepancy  between  the  words 
and  the  figures,  the  former  ought  to  be  the  rule,  although  the  letter 
of  advice  should  agree  with  the  figures  (d).  *  Accordingly,  where  a 
bill  was  granted  in  the  body  for  "  two  hundred  pounds,"  written 

(a)  Vide  Lord  Ellenborough's  opi-  for  three   years,   by  26  &  27  Vict, 

nion  in  Pasmore  v.  North^  13  East,  520.  c.  106. 

An  enactment,  8  &  9  Vict.  c.  38,  (b)  17  Geo.  III.  c.  80 ;  8  &  9  Vict. 

§  17,  made  provisions  similar  to  those  c.  38,  §  17.    See  note  (a), 

of  the  7  Geo.  IV.  c.  6,  §  4,  appUcable  (c)  Beawee,  No.  3,  v.  Bills,  663,  ed. 

to  Scotland,  but  is  now  nnder  suspense  1813  ;  Marius,  139. 

(d)  Marius,  ibid. ;  Forbes,  42. 
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in  wordsy  the  Court  disregarded  the  figures  "  L.245,"  written  on 
the  margin^  and  refused  to  admit  parole  evidence  to  show  that  the 
larger  was  the  correct  sum  (a).'  But^  on  the  other  hand,  the  sum 
marked  on  the  margin  may  sometimes  explain  an  ambiguity  in  the 
words  inserted  in  the  body  of  the  bill  or  note  (b).  In  drawing  a 
check  on  a  banker^  the  sum  is  generally  subscribed  or  superscribed. 
*  A  bill  for  ten  "  poimd,"  in  place  of  pounds,  has,  of  course,  been 
sustained  (c).'  It  has  been  held  in  England  (J),  that  a  bill  for 
"  Twenty-fiv^^  seventeen  shilUngs  and  threepence,  may  be  declared 
on  as  for  twenty-five  pounds  seventeen  shilUngs  and  threepence. 
*•  In  the  case  of  a  similar  bill  in  Scotland,  it  was  held  (by  a  narrow 
majority,  however),  that  such  a  bill  was  not  only  good,  but  autho- 
rized summary  diligence  (e).'  The  word  "  Sterling,"  or  any 
equivalent  word,  is  held  to  mean  English  money  or  currency  (/). 

If  a  person  signs  his  name,  as  maker,  drawer,  acceptor,  or  Sum  left  blank. 
mdorser  to  a  bill  or  note  in  which  the  sum  is  left  blank,  he  is  liable 
for  whatever  sum  the  holder  chooses  to  fill  up  {g)  ;  and  if  he  sub- 
scribes a  blank  bill  stamp,  he  will  be  liable  for  the  highest  sum 
(when  filled  up)  to  which  the  staqap  is  applicable  (A).  *  The  blank 
may  be  filled  up  at  any  time  (z),  and  will  be  good  in  the  hands  of  an 
innocent  holder  for  value,  though  it  should  be  filled  up  for  a  larger 
sum  than  was  intended  by  the  granter.    Against  the  original  grantee, 

(a)  Saundcrson  v.  Pyper^    1839,   5  {g)  This  was  decided  in  Russell  v. 

Ring.  N.  C.  425.  Langstaff,  1780,  Doug.  614,  with  re- 

(6)  Vide  Elliot's  case,  2  East's  P.  C.  ference  to  promissory-notes ;   and  in 

&51,  where,  on  an  indictment  for  forg-  Usher  v.  Dauncey^  1814,  4  Campb.  97, 

ing  a  note,  which  promised  to  pay  with  reference  to  bills.     Vide  also  the 

on  demand  the  sum  of  Fifty         , —  opinion  of  Lord  Ellenborough  to  the 

"  L.  fifty,"  however,  being  written  on  same  effect  in  Powell  v.  Duff,  3  Campb. 

the  margin, — the  judges,   on  a  case  182,  and  Bulkely  v.  Butler,  2  B.  and 

reiOTed,  held  that  the  words  **  L.  C.  425,  where  a  bill  was  held  good, 

fifty  ^  proTcd  beyond   a  doubt  that  though  the  sum  was  not  filled  up  till 

the  won!  "  fifty  "  in  the  body  of  after  the  bankruptcy  of  the  acceptor, 

the  note  had  been  intended  for  fifty  (h)  In  Collisy.  Emmett,  1 H.  Bl.  313, 

pooiMls.  A  person  who  signed  a  blank  bill  stamp 

(c)  Rtx  V.  Post,  Rufis.  and  R.  Crown  waa  found  liable  for  the  sum  filled  up, 

C.  101.  without  objection    on    this    ground, 

(<0  Phippsr.  Tanner,  5C.  and  Pay.  though  another  point  was  much  dis- 

i^.  cussed.    The  point  is  likewise  said  to 

(t)  Gordon  v.  Shss,   1848,    10  D.  have  occurred  in  ZiW/e  v.  JViuir,  23  Feb. 

1129.  1803,  Bell's  Comm.  i.  390,  note  5. 

(/)  LoTudoume,  2  B\i^h,S7\  Kear-  (t)  See  cases  cited    (b)   and    (c), 

ley  ▼.  King,  2  B.  and  Aid.  301.  p.  38. 
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it  is  competent  to  offer  proof  that  a  different  sum  from  that  in- 
tended has  been  filled  up,  and  where  suspicious  circumstances  are 
stated  on  the  record,  proof  may  be  permitted  2>rou^  dejure  (a) J 
Sum  80  written         In  the  samo  way,  if  any  person  subscribes  a  bill  or  note,  where 

astobecapable  ... 

of  being  en-  the  sum  is  written  in  such  a  manner,  or  such  blanks  are  left,  as 
allow  it  to  be  altered  to  a  larger  sum,  without  giving  the  document 
that  suspicious  appearance  which  would  attract  the  notice  of  a  per- 
son exercising  ordinary  diligence,  the  subscriber  will  be  liable  to 
any  bona  fide  holder  for  the  increased  sum  (6).  The  principle  of 
this  doctrine  appears  to  be,  that  the  parties  to  the  bill  or  note,  by 
drawing  or  subscribing  it  when  in  such  a  state  as  to  enable  the 
holder  to  alter  the  sum  without  risk  of  detection,  have  led  third 
parties  to  believe,  either  that  the  increased  sum  was  that  inserted 
in  the  document  at  the  time  of  drawing  it,  or  that  the  whole  sum 
was  inserted  afterwards,  by  virtue  of  an  implied  authority,  in  a 
blank  left  for  the  purpose.  With  the  actual  authority  given,  third 
parties  have  nothing  to  do ;  they  are  concerned  only  with  the  obh- 
gation  presumable  ex  facie  of  the  bill,  which  the  debtor  has  sanc- 
tioned by  his  signature.  In  the  first  of  the  cases  now  cited,  the 
Court,  adopting  this  doctrine,  sustained,  both  against  the  acceptor 
and  indorser  to  the  full  extent,  a  bill  in  which  the  sum  had  been 
altered  from  "  eighi*^  to  "  eighty-four*^  pounds ;  there  being  so  much 
room  for  the  alteration,  that  it  was  made  without  giving  the  bill  a 
suspicious  appearance.  In  the  second  case  cited,  there  being  two 
bills,— one  in  which  the  words  "  four  hundred  and"  had  been  added 
before  "  fifty-eight,"  without  appearing  suspicious,  and  the  other,  in 
which  an  alteration  had  likewise  been  made  in  the  sum,  but  so  as 
to  have  a  crowded  appearance, — the  Court  sustained  the  first  bill 
against  the  acceptors  to  the  full  amount,  in  a  question  with  an 
onerous  holder,  but  found  the  other  bill,  at  first,  good  only  for  the 
original  sum,  and,  on  a  reclaiming  petition,  suspended  the  charge 
on  it  altogether. 

If  the  sum  in  a  banker^s  check  has  been  altered  without  the 
drawer^s  fault,  but  with  such  dexterity  that  the  alteration  may  escape 

(a)  Anderson  v.   Loriimr^  21  Nov.  1660 ;  Graham  v.  Gillespies  and  Co., 

1867,  20  D.  74.  Jan.    1795,   Morr.    1453.      A  similar 

(6)  Vide  Pothier,  c.4,§§99-101,  who  point  was  decided  on  the  same  grounds, 

discusses  this  matter  very  fully :  also  by  the  Court  of  Common  Pleas,  in 

Pagan  v.  Wylie,  19  June  1793,  Morr.  Young  v.  Grote,  4  Bingh.  253. 
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the  notice  of  a  third  party>  a  banker  paying  the  amount  as  altered  will 
have  no  claim  against  the  drawer  except  for  the  original  sum,  seeing 
it  was  only /or  this  sum  that  he  gave  an  order,  and  interposed  his  obli- 
gation (a).  ^  And  clearly,  if  the  sum,  altered  without  the  drawer's 
fault,  be  altered  in  so  clumsy  a  manner,  that  it  ought  to  have  ex- 
cited the  banker's  suspicion,  the  banker  will  be  without  recourse  (6).' 

As  already  shown  (antej  p.  11),  the  sum,  when  inserted,  must  be  Sam  mufit  be 

.     1      /«       1  precise. 

precisely  fixed. 

*The  Scotch  CiUTency  Act,  8  and  9  Vict.  c.  38,  §  17,  required  Suma  below 
bills  for  sums  of  20s.,  and  below  L.5,  to  be  drawn  in  a  certain  form. 
The  enactment,  which  remained  unenforced,  has  been  suspended  by 
the  26  and  27  Vict.  c.  105,  for  three  years,  preparatory,  it  is  be- 
lieved, to  its  repeal.  The  Currency  Act,  §  16,  makes  negotiable 
bills  for  sums  below  20s.  of  no  effect.' 

(5.)  Term  of  payment.  Term  of  Pay- 

There  is  no  reason  to  think  that  bills  or  notes  must,  in  this 
country  (as  in  France)  (c),  contain  a  precise  term  of  payment.  If 
no  term  is  specified,  they  are  considered  in  England  (d)y  and  would 
probably  be  considered  here,  as  payable  on  demand,  as  checks  on 
bankers  always  are,  though  they  do  not  specify  a  term  of  pay- 
ment (e).  It  is  advisable,  however,  to  specify  the  tenn  of  payment ; 
and  this  ought  to  be  done  in  words. 

Parties  may  agree  on  any  term  of  payment  they  choose,  sub- 
ject, however,  to  the  restrictions  already  explained  {antey  p.  11). 
Bills,  whether  foreign  or  inland,  may  be  made  payable  at  a  certain 
specified  date,  or  at  sight,  or  on  demand,  or  a  certain  time  after 
sight,  or  after  date.  Foreign  bills  are  generally  drawn  payable  at 
one  or  more  usances.  A  foreign  bill  payable  at  sight  will  be 
payable  according  to  the  course  of  exchange  at  the  time  when  it  is 
{Hiesented  to  the  drawee,  unless  it  bears  expressly  to  be  payable 
according  to  the  course  of  exchange  at  the  time  of  making  it  (/). 

(a)  Hall  v.  Fuller,  1826,  5  B.  and  C.  The  doctrine  stated  in  the  text  is  to 
750.  Vide  also  Pothier,  Contrat  de  be  received  as  applicable  to  Scotland 
Change,  §§  99-103.  with  some  caution,  as  Lord  Ardmillan 

(b)  Watson  v.  Thomson  and  Co.^  has  held  (Braid  v.  Xt/iion,  1858,  20  D. 
1798,  H.  42.  731),  that  a  document  promising  to 

(c)  Vide  Nougier,  §  100.  repay  a  sum  lent,  with  interest,  but 

(d)  WhitlockY.  Underwood,  dD.  and  without  specifying  any  term  of  pay- 
R.  356  ;  2  B.  and  C.  167.  ment,  was  not  a  promissory-note. 

(e)  Boehm  v.  Stirling,  7  T.  R.  423-30.  (/)  Pothier,  No.  174. 
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In  the  case  of  a  promissory-note  for  money  lent  (a),  when  interest 
at  a  certain  rate  was  made  payable  to  the  date  of  acceptance,  this 
was  interpreted  to  mean  till  sight 

*  Bills  may  be  made  payable  by  instalments  (b) ;  and  it  is  com- 
petent to  insert  a  condition,  that  if  any  of  the  instalments  shall  not 
be  paid  when  due,  the  whole  sum  shall  be  exigible  (c).  It  is  not 
competent,  however,  to  make  payment  of  any  of  the  instalments  un- 
certain (as,  for  example,  to  make  a  condition  that  instalments  are 
not  to  be  payable  after  the  death  of  the  acceptor  (cf)),  this  just 
having  the  effect  of  rendering  the  sum  uncertain.' 

The  rules  which  determine  the  time  when  bills  or  notes  become 
due  shall  be  afterwards  considered. 

(6.)  Place  of  payment. 

It  is  not  indispensable  to  specify  the  place  of  payment  in  a  bill 
or  note.  Beawes  (e)  observes,  that  the  place  of  payment,  as  well 
as  the  drawee's  residence,  must  be  specified  in  the  superscription  or 
body  of  a  bill.  But  the  former  is  not  now  considered  essential, 
although  the  drawee's  place  of  residence  is  generally  set  forth  in 
the  address  to  him.  It  may,  however,  be  presented  to  him,  either 
at  his  residence,  or  personally  anywhere  (/).  The  effect  of  a  speci- 
fication of  the  place  of  payment  in  a  bill  or  note,  or  in  a  memoran- 
dum to  the  bill  or  note,  or  annexed  to  the  acceptance  of  the  bill 
(the  last  of  which  points  has  been  the  subject  of  much  controversy 
in  England),  shall  be  afterwards  particularly  considered. 

(7.)  Request  to  pay. 

The  request  to  pay  must  be  made  as  a  matter  of  right  (gr).  It 
is  said  (h)  that  the  direction  to  pay  the  money  need  not  be  in  the 
body  of  the  bill,  or  even  on  the  same  side  of  the  paper.  But  this 
doctrine  appears  to  be  founded  on  a  misapprehension  of  a  passage  in 
Marius  (t),  which  relates  only  to  the  addressy  or,  as  he  calls  it,  the 
direction  to  the  drawee.    In  Scotland,  the  direction  to  pay  must  be  in 


(a)  Sutton  V.  Toomer,  7  B.  and  Cr. 
416. 

'  (b)  Orridge  v.  Sherboi-ne^  11  M.  and 
W.  374 ;  12  L.  J.  (Ex.)  313,  removing 
doubts  entertained  in  Carron  v.  Muir- 
head,  1796,  M.  1457. 

(c)  Carlton  v.  Kenealy^  12  M.  and 
W.  139  ;  13  L.  J.  (Ex.)  64. 


id)  Worley  v.  Harrison,  1836,  8  Ad. 
and  £.  669. 

(e)  No.  3,  on  Bills  of  Exchange. 

(/)  Vide  post,  on  Presentment. 

(g)  Ante,  p.  6. 

(A)  Argument  in  Brown  v.  Harra- 
den,  4  T.  R.  149. 

(0  Page  44. 
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the  body  of  the  biU,  because  otherwise  the  subscription  of  drawer  or 
acceptor  would  not  necessarily  refer  to  it ;  and  there  seems  to  be  no 
good  reason  for  holding  that  the  rule  is  different  in  any  other  country. 

(8.)    Bills  drawn  in  parts.  Bills  drawn  in 

In  inland  bills,  the  request  to  pay  is  absolute,  and  likewise  in 
foreign  bills,  with  a  single  exception.     This  exception  arises  from 
the  circumstance  'that  foreign  bills  generally  consist  of  several  parts 
(composing  what  is  called  a  set),  in  order  that,  although  one  should 
be  lost,  the  bearer  may  recover  payment  on  the  other.     Each  part 
ought  to  contain  a  condition,  that  it  is  to  be  payable  only  if  the 
other  parts  should  remain  unpaid  (a).    For,  if  a  person  should  omit 
this  condition  in  the  first  part,  and  insert  it  in  the  second  only  with 
reference  to  the  first,  and  only  in  the  third  with  reference  to  the 
preceding  two  (which  is  the  plan  recommended  by  several  writers), 
he  might  perhaps  be  obliged  to  pay  each ;  since  it  would  be  no  de- 
fence against  a  bona  fide  holder  of  the  second  that  he  had  paid  the 
third,  or  of  the  first  that  he  had  paid  either  of  the  others  (6).     It 
has  been  said  (c),  however,  that  if  any  of  the  parts  has  been  omit- 
ted in  the  enumeration  through  an  evident  mistake, — for  instance, 
if  a  bill  should  run  thus,  "  Pay  this  my  first  bill  of  exchange,  second 
and  fourth  not  paid," — the  mistake  will  be  corrected  by  supplying 
the  third  part.     It  has  been  decided  {d)  that,  although  a  person  who 
gets  one  of  the  parts  of  a  bill  into  his  hands  should  recover  pay- 
ment from  the  debtor  by  forging  an  indorsement  from  the  payee  to 
himself,  the  real  payee  is,  notwithstanding,  entitled  to  recover  on 
the  other  part. 

It  has  been  decided  («),  that  when  the  drawee  (who  was  also  a 
member  of  the  company  that  was  payee)  of  a  foreign  bill  indorsed 
one  part  as  a  security  to  a  third  person,  and  afterwards  accepted 
another  part,  and  indorsed  it  to  a  different  person,  but  the  part  first 
indorsed  was  restored,  on  a  different  security  being  substituted  for 

(a)  Bayley,  28.  of  separate  onerous  holders,  an  action 

(6)  This  principle  was  recognised  in  was  competent  on  each  against  all  the 

m  appeal  from  the  Court  of  Session,  several  obligants. 

Dopidton  V.  Robertson,  1815.  3  Dow,  (c)  Bayley,  29. 

319,  where  the  House  of  Lords  de-  (d)  Cheapv.Harleyand  Drummond^ 

dded,  that,  if  two  bills  (though  relat-  2  Camp.  18,  cited  3  T.  R.  127. 

ing  to  the  same  transaction)  were  made  (e)  Holdsworth  v.  Hunter^  10  B.  and 

payable  abeolutely,  without  reference  Cr.  449. 

to  each  other,  and  got  into  the  hands 
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it,  the  indorser  of  the  other  part  had  a  good  action  on  it  against  the 
drawee.  ^  An  agreement  to  deliver  certain  foreign  bills  is  not  ful- 
filled by  delivering  one  part  alone  of  each  bill,  even  though  the  de- 
livery should  be  accompanied  by  a  guarantee  against  demands  on 
the  other  parts  (a).  If  an  indorsee  receive  one  part  of  a  foreign 
bill  and  lose  it,  he  may  have  an  action  against  his  own  indorser  to 
deliver  the  remaining  parts ;  but  he  has  no  such  action  against  a 
prior  indorser  (6).' 

(9.)  Address  of  drawee. 

As  a  bill  is  a  request  to  a  third  person,  his  address  ought  to  be 
written  on  it.  The  want  of  an  address,  however,  may  be  supplied  by 
acceptance,  which  is  held  to  imply  that  the  acceptor  is  the  party  for 
whom  the  bill  was  intended  (c).  It  has  been  held  {d)y  that,  when  a 
bill  was  addressed  to  A  as  drawee,  or,  in  his  absence,  to  B,  and  A 
only  accepted,  an  action  was  good  against  A  upon  his  acceptance, 
without  noticing  B.  On  the  other  hand,  when  a  bill  was  addressed 
to  one  person  only,  and  another  person  accepted  along  with  him,  it 
has  been  decided  in  England  (^),  that  there  could  be  no  action 
against  the  last  of  these  persons  as  acceptor^  it  being  held  contrary  to 
the  custom  of  merchants  that  there  should  be  a  series  of  acceptors. 
^  But  if  a  person  sign  a  bill  addressed  to  another,  either  alone,  or 
along  with  the  proper  drawee,  he  may  render  himself  liable  either 
as  for  a  tort  (/),  or  as  on  a  collateral  undertaking  (jr).'  Where  a 
person  having  subscribed  a  bill  "  as  cautioner,"  along  with  two  other 
parties,  although  it  had  not  been  addressed  to  him,  he  was  found 
liable  with  the  other  acceptors  for  its  full  amount  (A).  It  may  per- 
haps be  questioned  whether  this  last  decision  was  consistent  with 
the  Stamp  Acts,  seeing  that  the  addition  of  a  new  obligant  seems 
to  create  a  different  obligation,  which  requires  a  new  stamp  (t). 


(a)  Kearney  v.  West  Granada  Min- 
ing Co.,  1856,  1  H.  and  N.  413. 

(h)  Pinard  v.  Klochnan,  16  Jan. 
1863,  32  L.  J.  (Q.  B.)  82. 

(c)  Grierson  v.  Sutherland,  28  June 
1727,  M.  1447.  The  same  point  has 
been  decided  in  England  in  the  case  of 
Gray  v.  Milner,  3  Moore,  90,  where 
the  place  of  payment  merely  was  spe- 
cified in  the  usual  place  of  the  address. 

(J)  12  Mod.  R.  Anon,  per  Holt,  C.  J. 


(e)  Jackson  v.  Hud<ton,  2  Camp.  447, 
perhord  Ellenborough;  Davis  y.  Clark, 
24  May  1844,  12  L.  J.  (Q.  B.)  306. 

(/)  PoUiiU  V.  Walter,  3  B.  and  Ad. 
114,  1  L.  J.  (K.  B.)  92. 

(g)  Jackson  v.  Hudson,  1810,  2 
Gamp.  447  ;  compare  Penny  v.  Innes, 
1834,  1  Gro.  M.  and  R.  439. 

(h)  Macdougal  v.  Foyer,  F.  C,  13 
Feb.  1810. 

(t)   Vide  the  opinion  expressed  by 
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(10.)  Directions  to  pay  per  advice.  Bills  papbie 

Bilb  are  sometimes  drawn  payable  as  per  advice,  in  which  case  ^^ 

the  drawee  cannot  safely  accept  or  pay  till  he  receives  a  letter  of 

advice,  and  finds  that  it  tallies  with  the  directions  in  the  bill  (a). 

On  the  other  hand,  if  the  bill  contains  the  words,  "  without  further 

advice,"  or  if  (as  is  now  more  usual)  it  says  nothing  on  the  subject, 

it  is  a  sufficient  authority  in  itself  to  the  drawee  to  accept  and  pay. 

It  has  been  said,  on  the  authority  of  Scaccia  (6),  that,  if  the  drawee 

should  pay  a  bill  drawn  as  per  advice,  supra  protest,  for  the  honour 

of  the  drawer,  before  receiving  the  letter  of  advice,  he  will  have  a 

good  claim  against  the  drawer.     But  the  passage  cited  relates  only 

to  the  ordinary  claim  of  a  drawee  who  accepts  supra  protest ; 

whereas  the  case  of  a  bill  drawn  "  as  per  advice"  appears  to  form 

an  exception  to  the  common  rule,  since  the  drawer  thereby  requests 

ihat  the  drawee  may  not  accept  till  the  letter  of  advice  arrives.     If 

he  accepts,  in  such  a  case,  either  supra  protest,  or  simply,  he  does 

so  at  his  own  risk,  seeing  it  is  contrary  to  the  drawer's  orders. 

(11.)  Direction  to  place  the  sum  to  account.  Place  to 

This  is  now  seldom  used  in  bills.  It  is  said  (c),  that  when  the 
drawer  is  to  be  himself  the  debtor,  he  adds  to  the  request  to  pay, 
the  words,  "  and  place  it  to  my  account ;"  that  when  the  drawee  is 
his  debtor,  he  uses  the  words,  "  and  put  it  to  your  account ;"  and 
that,  when  a  third  person  is  debtor  to  the  drawer,  these  words  are 
used,  "  put  it  to  the  account  of  such  an  one,"  But  none  of  these 
words  are  necessary  to  the  validity  of  the  bill.  This  has  been  de- 
cided in  a  case,  where  parties  who  had  engaged  to  accept  bills  for 
the  plaintiff  were  found  not  entitled  to  refuse  acceptance,  because 
he  had  not  specified  to  which  of  two  accounts  they  should  be  placed, 
it  being  held,  in  such  a  case,  that  they  might  place  the  bills  to  either 
of  the  acconnts  they  chose  (d). 

(12.)   Name  of  payee.  Name  of  payee. 

No  bill  or  note  is  complete,  unless  the  payee  be  pointed  out.  How  payee  de- 

Other  by  name  or  by  description,  as  by  these  words,  "  Pay  to  the 

bearer.**     Though  his  name  only,  without  designation,  should  be 

Beyley,  J.,  in   Clark  v.   Blackstock,  (h)  Scaccia,  2  Gloss.  5,  No.  358. 

Hoh,  474  ;    and  M'Ara  ▼.    Watson,  (c)  Marius,  27. 

1823,  2  S.  360.  Id)  iMing  v.  Barclay,  1  B.  and  Cr. 

(a)  Chitty,  311 ;  Malyne's  Lex  Mer-  398. 
at.  Part  3,  c.  6,  obs.  8. 
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given,  his  possession  of  the  bill  will  supply  that  deficiency  (a). 
As  already  shown  (6),  a  note  payable  to  one  person  or  to  another 
cannot  be  sued  on  as  a  promissory-note,  in  respect  that  the  promise 
is  conditional.  A  learned  French  author  (c)  suggests,  that  if  a 
bill,  though  it  does  not  specify  the  payee,  mentions  value  received 
of  a  particular  **  person,"  that  person  should  be  presumed  to  be  the 
payee.  '  Effect  has  been  given  to  that  presumption  in  this  country, 
where  it  has  been  held  that  a  note,  running,  "  Received  from  A  B 
L.40,  payable  on  demand,"  was  a  promissory-note  payable  to 
AB(dV 

^  The  decisions  have  gone  very  far  towards  altogether  prohibiting 
the  designation  of  the  payee  by  description.  Thus,  a  direction  to 
pay  to  the  secretary  of  a  particular  company  for  the  time  being,  has 
been  held  inconsistent  with  the  nature  of  bills,  as  involving  a  ^^  float- 
ing promise,"  and  requiring  investigation  to  discover  the  payee  (e). 
If,  however,  the  designation  be  enough  to  identify  a  particular  in- 
dividual and  no  other,  as,  for  example,  to  the  "  secretary  of  a  com- 
pany," it  would  appear  that  that  would  be  interpreted  as  payable 
to  the  individual  who  was  secretary  at  the  time  the  note  was 
granted  (/)  .  A  note  directing  payment  to  the  trustees  acting  under 
a  certain  will,  without  naming  any  of  them,  was  sustained, — no  ob- 
jection, however,  having  been  taken  on  that  particular  ground  (g); 
and  a  bill  payable  to  certain  trustees,  and  naming  three,  but  not  all 
of  them,  was  sustained,  though  objected  to  as  insufficient  (h)J 

A  bill  or  note  left  blank  in  the  payee's  name  is  not  complete  till 


(a)  Ersk.  iii.  2,  26. 
(6)  Blackenhagen  v.  Blundell,  2  B. 
and  A.  417  ;  ante^  p.  12. 

(c)  Pothier,  No.  81. 

(d)  M'GuhUn  v.  Stephen,  9  July 
1836,  18  D.  1224. 

(e)  Cowie  v.  Stirling,  1  May  1866, 
25  L.  J.  (Q.  B.)  335.  The  note  was 
payable  to  ^^  the  secretary  for  the  time 
being  of  the  Indian  Laudable  and 
Mutual  Insurance  Company  or  order." 
In  the  subsequent  case  of  Yates  v.  Nush, 
30  May  1860,  29  L.  J.  (Q.  B.)  306,  the 
bill  was  payable  to  the  order  of  ^*  the 
treasurer  for  the  time  being  of  the 


Commercial  Travellers^  Benevolent 
Society." 

(/)  Compare  the  preceding  cases 
with  Soares  v.  Glyn,  1845,  8  Q.  B.  24, 
14  L.  J.  (Q.  B.)  313.  See  also  Fraser 
V.  Bannerman,  21  Nov.  1853,  15  D. 
756,  where,  though  summary  diligence 
was  refused  on  a  bill  payable  to  "  the 
agent  of  the  North  of  Scotland  Bank 
at  Macdu£P,"  it  was  conceded  that  the 
bill  would  be  good  in  an  ordinary 
action. 

(jg)  Megginson  ▼.  Harper,  2  Cr.  and 
M.  322 ;  3  L.  J.  (Ex.)  50. 

(A)  Watts  V.  Pink^y,  21  Dec.  1853, 
16  D.  279. 
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the  blank  is  filled  up  (a),  though,  in  England,  any  person  who  ap- 
pears aliunde  to  be  in  right  of  the  document  may  sue  for  its  amount. 
After  such  a  bill  or  note  has  been  made  and  issued,  any  bona  fide 
holder  may  fill  up  his  own  name  as  payee  (ft).  It  would  appear 
that  the  drawer,  by  signing  a  bill  blank  in  the  payee's  name,  creates 
a  presumption,  as  he  would  do  by  indorsing  it  blank,  that  any  per- 
son who  fills  up  the  blank  with  his  own  name,  does  so  by  his  implied 
authority.  Indeed,  it  has  been  already  shown  (c)  that  a  person, 
by  subscribing  a  blank  bill  stamp,  becomes  liable  for  any  obligation 
(conformable  with  the  amount  of  the  stamp)  which  is  afterwards 
filled  up  in  it.  A  proof  of  fraud  in  filling  up  the  payee's  name 
would  be  relevant  (d).  But,  Ist,  this  could  be  pleaded  only  against 
the  party  guilty  of  it,  not  against  his  onerous  indorsee  ;  and,  2d/y, 
even  in  a  question  with  the  person  who  filled  up  the  payee's  name, 
it  must  be  presumed,  unless  the  contrary  be  proved,  that  he  was 
authorized  to  fill  it  up. 

It  is  said,  that,  in  England,  if  a  payee's  name  be  wrong  spelled,  Error  in 
parole  evidence  will  be  received  to  show  who  w  as  intended ;  and 
reference  is  made  to  a  case  («),  where  such  evidence  was  admitted, 
to  prove  that  "  Elizabeth  Willison,"  the  name  inserted  as  payee, 
meant  "  Elizabeth  TFi7Zw."  Such  a  proof  might  be  admitted  here 
also,  in  an  ordinary  action ;  but  the  bill  or  note  could  not  be  the 
ground  of  summary  diligence  at  the  instance  of  the  intended  payee, 
or  of  any  person  to  whom  she  might  indoi'se  it  by  her  proper  name. 
In  a  case  (/),  where  a  person  called  Henry  Davis  was  payee,  and 


(a)  Rex  y.  Randall^  Russ.  and  Ry. 
196,  vhere  a  person  having  been  con- 
Ticted  of  forging  a  bill  of  exchange, 
ptymble  to  ,  the  Twelve 

Jodgee,  on  the  ground  stated  in  the 
tot,  reoommended  an  application  for 
piidon.  Vide  also  Rex  v.  Richards, 
Eqis.  and  Ej.  c.  c.  193. 

(6)  Cruchky  v.  Clarence^  2  M.  and 
S.  90.  In  an  action  by  such  an  in- 
dofser  against  the  drawer,  it  was  held, 
that  ^^  the  ifBuing  the  bill  in  blank 
witlKMit  the  name  of  the  payee,  was  an 
aothority  to  a  bona  fide  holder  to  insert 
tike  name."  Per  Bayley,  J.  The  opi- 
1. 


nions  given  by  the  other  judges  are  to 
the  same  effect.  Lyon  v.  Butter,  1841, 
4  D.  178 ;  Grassick  v.  Farquharson, 
1846,  8  D.  1073 ;  Disher  v.  Kydd,  1810, 
H.  64;  Smith  v.  Taylor,  1824,  2  S. 
755. 

(c)  Ante,  p.  41. 

(rf)  Vide  Andrew  v.  Buick,  21  June 
1821, 1  S.  78  ;  Awde  v.  Dixon,  23  June 
1851,  20  L.  J.  (Ex.)  295 ;  Hood  v. 
Darling,  1808,  H.  59. 

(e)  WiUis  V.  Barret,  1816,  2  Stark, 
29. 

(/)  Meadw.  Young,  4  T.  R.  28. 
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another  person  of  the  same  name  indorsed  the  bill  for  value  to  the 
plaintiff,  the  Court  of  Bang's  Bench  held  it  competent  to  prove  this 
fraud  even  against  the  plaintiff ;  their  opinion  being,  that  the  in- 
dorser  had  committed  a  forgery,  and  that  the  plaintiff  could  not 
derive  a  title  through  forgery.  Such  a  bill,  being  unexceptionable 
exfacicj  would  afford  a  good  warrant  in  Scotland  to  a  bone  fide  holder 
for  summary  diligence.  But  the  facts  now  stated  would  be  suffi- 
cient to  suspend  the  diligence,  there  being  the  same  want  of  title  in 
the  indorser,  on  whose  right  that  of  the  holder  depends,  as  if  be  had 
impetrated  a  bill  to  himself  by  force.  Where  both  father  and  son 
have  the  same  name,  a  bill  or  note  taken  payable  in  that  name  will 
be  presumed,  unless  the  contrary  appear,  to  be  meant  for  the 
father  (a).  It  is  sufficient  that  the  bill  or  note  affords  means  for 
ascertaining  who  was  intended  as  payee,  though  the  description 
given  of  him  be  not  quite  accurate  (6). 
?*?1?*^*^^®  A  bill  or  note  may  be  made  payable  to  the  bearer  (c),  and  in 

that  case  it  is  transferable  by  delivery.  If  it  be  made  payable  to 
"  ship  Fortune,  or  bearer,"  or  if  any  other  name  plainly  fictitious 
be  prefixed  (d),  the  bill  or  note  will  be  considered  as  payable  to  the 
bearer,  and  the  fictitious  name  will  go  for  nothing.  In  France, 
bills  payable  to  bearer,  though  at  one  time  allowed  (g),  are  now  pro- 
hibited (/).     In  Scotland,  it  was  at  one  time  decided  {g\  that  a 

(a)  In  Sweeting  v.  Fowler  and  An-  again  applied  in  Stehbing  v.  Spicer^  8 

other,  1  Stark,  106,  Henry  Sweeting,  C.  B.  827  ;  19  L.  J.  (C.  P.)  24. 
the  son,  having  sued  upon  a  note  made  (&)  In  Rex  v.  Box,  6  Taunt.  325,  a 

payable  generally  to  "  Henry  Sweet-  person  being  convicted  of  forging  a 

ing,^*  Bay  ley,  J.,  held,  ih&t  the  father,  note  payable  to  two  ladies,  described 

whose  name  also  was  ^^  Henry  Sweet-  therein  as  stewardesses  of  a  certain  so- 

ing,**  must  be  presumed  to  be  meant,  ciety;  and  it  being  stated,  in  arrest  of 

But,  it  being  proved  that  the  son  held  judgment,  that  they  had  no  legal  right 

the  bill,  and  had  given  instructions  to  to  that  character,  the  Twelve  Judges, 

bring  the  action,  these  facts  were  ac-  notwithstanding,  held  that  this  was  a 

counted  sufficient  to  obviate  the  pre-  promissory-note,  and  that  consequently 

sumption.     As  the  bill  afPorded  no  the  conviction  wasgood,  seeing  that  the 

evidence  that  there  was  such  a  person  payees  were  generally  known  by  the 

as  the  father,  the  son,  being  creditor  description  therein  given  to  them. 
ex  facie  of  it,  would,  in  Scotland,  have  (c)  Grant  v.  VaugJian,  3  Burr.  1526. 

been  entitled  to  summary  diligence ;  (d)  Ibid, 

and  if  a  suspension  had  been  brought         (e)  Potbier,  No.  224. 
on  the  ground  that  the  father  was  (/)   Pardessus,    No.    89,    p.    82; 

meant,  the  facts  now  stated  would  Noguier,  §  139. 
probably  have  been  held  sufficient  to  (g)  Walkinshaw^s  Exec.  v.  Campbell, 

prove  the  contrary.    The  principle  was  8  Jan.  1730,  M.  1684. 


Sect,  II.}  NAME  OF  PAYEE.  51 

bill  payable  to  the  bearer  was  not  obligatory.  But  it  has  been 
already  shown,  that  the  Act  1696,  against  blank  writs,  under  which 
this  judgment  was  pronounced,  is  held  now  to  be  inapplicable  to  bills. 

It  was  long  disputed  in  England,  whether  the  onerous  indorsee  Fictitious 
of  a  bill  drawn  payable  to  a  fictitious  person  "  or  order,"  and  in- 
dorsed in  name  of  this  fictitious  person  by  the  party  so  drawing  it, 
was  entitled  to  recover  on  it  as  a  valid  bill.     It  was  held  that  the 
indorsement  could  not  be  effectual  as  such,  because  it  was  a  forgery ; 
there  being  no  such  party  as  the  pretended  indorser.     But  it  was 
said,  that  in  an  action  against  the  parties  privy  to  the  fraud,  an 
Mnnocent'(a)  onerous  indorsee  was  entitled  to  sue  on  the  bill  as  pay- 
able "  to  the  bearer."     This  was  decided  in  a  question  with  the  ac- 
ceptor, in  four  different  cases  (b) ;  and  the  same  decision  was  given 
in  an  action  against  the  drawer  (c),  on  the  ground  that,  by  signing  a 
blank  bill  stamp,  he  had  empowered  the  holders  to  fill  it  up  in  what 
manner  they  pleased,  and  had  thus  given  currency  to  the  bill  in 
question,  which  was  filled  up  in  the  manner  now  stated.     The  case 
was  afterwards  brought  under  review  of  the  House  of  Lords  by  a  writ 
of  error  (d),  when  their  Lordships,  after  taking  the  opinions  of  the 
Twelve  Judges,  decided,  in  an  action  by  an  onerous  indorsee  against 
the  acceptor  (he  being  privy  to  the  fraud  at  the  time  of  his  accep- 
tance), that  the  bill  was  to  be  construed  as  payable  "  to  the  bearer." 
The  same  principle  was  followed  by  the  House  of  Lords  in  another 
case  (e)  (which  was  likewise  an  action  brought  against  the  acceptor 
of  such  a  bill),  on  similar  grounds  to  those  now  stated.     It  would 
appear,  from   a  subsequent  case  (/),   that  Lord  Ellenborough's 

(a)  Hunter  v.  Jeffrey,  1797,  Peake,  the  holder.  In  the  case  of  Vere  v. 
Ad.  C.  146.  Lewis,    the    majority    of    the    Court 

(b)  Vere  v.  Lewis,  3  T.  R.  1824 ;  likewise  held,  that  tiie  plaintiff  might 
Stome  V.  Freeland,  1  H.  Bl.  316,  note,  recover  as  on  a  **  bUl  payable  to 
In  the    last    case,    however,  though  bearer." 

Lord  Mansfield  expressed  an  opinion  (r)  Collis  v.  Emmett,  1  H.  Bl.  313. 

to  the  effect  now  mentioned,  the  de-  (</)  Gibson  v.  Minet,  1  H.  Bl.  569. 

OBon  proceeded  on  a  promise  of  pay-  Lord  Chancellor  Thurlow  against  the 

Dent  by  the  defendant.     Tatlock  v.  judgment  of  the  Court  below ;  Lords 

Harris,  8  T.  R.  174 ;  Minet  v.  Gibson,  Loughborough,  Bathurst,  and  Kenyon, 

3T.  R.  481.     In  these  two  cases,  tlie  for  it.     Eyre,  C.  B.,  and  Heath,  J., 

acceptors  were  held  liable  under  the  gave  their  opinions  against  the  judg- 

coont  for   money  had  and   received,  ment,  which  was  affirmed. 

ai  they  were  considered  to  have  re-  (c)  Gibson  v.  Hunter,  2  H.  Bl.  187. 

cored  the  amoant  of  the  bill  for  be-  (/)  Bennett  v.  Famell,  1  Campb. 

hocrf  of  any  party  who  might  become  130,  and  Addenda,  p.  180,  No.  9. 
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opinion  was  not  very  favourable  to  the  judgment  of  the  House  of 
Lords.  In  that  case,  which  was  an  action  by  the  onerous  indorsee 
against  the  acceptor  of  a  bill  made  payable  to  a  person  described  as 
fictitious,  "  or  his  order,"  but  without  stating  that  the  defendant 
knew  this  circumstance  at  the  time  of  accepting,  Lord  Ellen- 
borough  non-suited  the  plantifiF,  holding  that  the  bill  could  not  be 
construed  as  payable  to  the  bearer,  and  that  the  plaintiff  could  not 
claim  under  the  order  of  the  alleged  payee,  seeing  there  was  no 
such  person  (a).  A  rule  nisi  for  a  new  trial  was  refused,  because 
no  evidence  had  been  offered  to  show  that  the  acceptor  knew,  at  the 
time  of  his  acceptance,  that  the  payee  was  fictitious.  Lord  Ellen- 
borough  stated,  that,  if  there  had  been  such  proof,  he  would  have 
directed  for  the  plaintiff,  under  the  authority  of  the  previous  cases, 
by  which,  he  said,  that  he  conceived  himself  bound,  "  though  by 
no  means  disposed  to  give  them  any  extension." 

The  signing  or  indorsing  of  a  bill  or  note  in  name  of  a  fictitious 

person  amounts  to  forgery  (b), 

o/des^^g  ^  '^^l  ™ay  be  taken  payable  to  the  drawer  himself  (c),  as  well  as  to 

P*y®®-  a  third  party.     *  And  a  promissory-note  may  be  made  payable  to  the 

maker  or  order;  and  if  indorsed  blank,  becomes  payable  to  bearer  (d).' 

It  may  also  be  taken  payable  to  one  person  for  behoof  of  another  (e). 

Parable  to  (13.)  Payable  to  order. 

A  bill  or  note,  unless  when  made  payable  to  the  bearer,  is  gene- 
rally taken  to  the  payee,  "  or  order."  In  Scotland  it  has  been 
long  settled  (/),  that  the  words  **  or  order  "  are  not  necessary,  and 

(a)  Reference  was  made,  in  the  ar-  (e)  Evans  v.  Cramlington,  Carth.  5. 

gument  for  the  defendant,  to  another  In  Smith  v.  Kendal,  6  T.  R.  123,  a 

case,  Weare  v.  Taylor,  1805,  wherein  promissory-note  was  sustained,  which 

Lord  Ellenborough  is  said  to  have  ex-  had  been  taken  payable  to  one  person 

pressed  a  similar  opinion,  and  to  have  in  trust  for  another.    In  Marchington 

also  stated  that  the  previous  cases  had  v.  Vernon,  1  Bos.  and  Pull.  101,  note 

been  very  much  doubted.  c,  action  was  sustained  at  the  instance 

(2>)  Hume  on  Crimes,  vol.  i.  p.  138,  of  the  holder  of  a  bill  against  the 

and  Bellas  Notes,  p.  50  ;  Rex  v.  Toft,  drawer^s   assignees,    by   virtue  of  a 

1  Leach,  C.  L.  172.  promise  which  they  had  made  to  the 

(c)  Per  Holt,  G.  J.,  in  Butler  v.  drawer  to  accept  the  bill,  on  the  ground 

Cripps,  1  Salk.  130 ;  v.  Ormston,  that  he  had  a  right  to  enforce  this  pro- 

10  Mod.  186.    The  document  in  such  a  mise,  seeing  that  it  was  made  for  his 

case  is  said  to  be  more  of  the  nature  of  behoof. 

a  promissory-note.  {/)  Crichton  v.  Gibson,  Jan.  1726, 

(d)  Wood  V.  Mytton,  10  Q.  B.  805,      Morr.  1446. 
16  L.  J.  (Q.  B.)  446. 
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that  a  bill  or  note  may  be  effectually  indorsed  without  them  by  the 
payee.  In  England  it  has  been  held,  that  the  indorsation  of  a  bill 
or  note  wanting  these  words  does  not  give  the  indorsee  a  good  claim 
against  any  of  the  previous  parties  to  the  document,  excepting  his 
own  immediate  indorser  (a).  But  such  a  document  has  been  de- 
cided to  be  a  good  bill  or  note  in  the  hands  of  the  original  payee, 
seeing  he  has  a  claim  upon  it  independently  of  the  right  of  indors- 
ing it  (6).  A  bill  or  note  payable  to  "  the  order  of  "  a  certain  per- 
son, has  been  held  (c)  to  give  him  a  good  right  to  sue  upon  it,  as 
well  as  to  indorse  it. 

(14.)  "  For  value  received." 

Though  bills  or  notes  generally  bear  to  be  granted  "  for  value 
received,"  it  is  now  settled  that  these  words  are  not  necessary,  either 
in  granting  or  indorsing  them  (d).  In  England  the  same  rule  is 
established  (e)y  although  it  is  advisable  there  to  insert  the  words 
"  value  received "  in  inland  bills  or  notes,  as  this  is  necessary,  by 
statute,  to  enable  the  holder  of  them  to  recover  damages  from  the 
drawer  or  acceptor,  in  case  of  non-acceptance  or  non-payment  (/). 
It  has  been  held  in  England,  that  the  words  "  value  received  "  in  a 
bill  made  payable  to  a  third  party,  or  in  a  note  (jr),  naturally  imply 
that  the  payee  has  given  value  to  the  drawer  (A),  and  that,  in  a  bill 
made  payable  to  the  drawer  himself,  they  imply  that  he  has  previ- 
ously given  value  to  the  drawee  (i). 


(a)  HiU  V.  Lewis,  1  Salk.  132,  per 
Holt,  C.  J. 

(fc)  Smith  V.  Kendal,  6  T.  R.  123. 

(r)  V.  Ormston,  10  Mod.  186  ; 

Moore  v.  Paine,  Hardw.  Cas.  288 ; 
Frederick  v.  Cotton,  2  Show.  8  ;  Fisher 
▼.  Fomfret,  12  Mod.  125,Cartbew,  403 ; 
Smith  T.  Maclure,  b  East,  476. 

(rf)  Scott  v.  Laing,  19  March  1707, 
ilorr.  1635  ;  Swinton  v.  Thorn'' s  Repre- 
Kuiatives,  26  Jan.  1709,  Morr.  1536 ; 
Ker  T.  Broumy  22  July  1715,  Morr. 
1539 ;  Macdowal  r.  Duke  of  Douglas, 
June  1731,  Morr.  1541  ;  Forbes  on 
BiDb,  49,  and  two  cases  (Mickieson  v. 
Grnham^  and  Fairbaim  v.  Goodsir) 
therein  cited.  The  same  thing  was 
hekl  with  regard  to  indorsation  in  the 
caae  of  Auchinleck  v.  Millar,  15  Feb. 


1715,  Morr.  1537,  where  an  indorsation 
without  the  words  **  value  received," 
was  preferred  to  a  back-bond  granted 
by  the  drawer  and  payee  to  the  ac- 
ceptor. 

(e)  Vide  argument  in  Shower,  482 ; 
Macleod  v.  Snee,  2  Lord  Raym.  1545 ; 
per  Lord  Ellenborough,  in  Grant  v. 
Da  Costa,  3  M.  and  S.  351 ;  IV/iite  v. 
Ledwich,  cited  in  a  note  to  Bayley,  40. 

(/)  Vide  9  &  10  W.  III.  c.  17,  as 
amended  by  3  &  4  Anne,  c.  9,  §§  4, 
5,  6. 

(g)  Clayton  v.  Gosling,  5  B.  and  Cr. 
362;  8D.  and  R.  110. 

(A)  Chrant  v.  Da  Costa,  note  e, 
supra. 

(t)  Highmore  v.  Primrose,  5  M.  and 
S.  65. 
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In  Scotland,  where  the  insertion  of  these  words  is  not  necessary, 
the  holder  of  a  bill  or  note,  whether  he  is  payee  or  indorsee,  is  gene- 
rally presumed  to  have  given  value,  unless  the  contrary  is  proved 
by  his  writ  or  oath ;  and  this  will  be  held  whether  the  words  "  value 
received  "  have  been  inserted  or  not  (a). 

This  presumption,  that  the  acceptor  has  got  value,  applies, 
though  the  bill  should  contain  a  false  description  of  the  particular 
value.  For  instance,  in  accommodation  bills,  which  generally  bear 
to  be  drawn  for  value,  although  value  is  seldom  got  till  they  are 
discounted,  this  value  will  be  presumed  to  have  gone  to  the  accep- 
tor's use  (6).  ^  Although  it  was  decided  in  an  old  case  (c)  that  a 
bill  granted  on  death-bed  did  not  prove  its  onerous  cause,  it  is  ques- 
tionable whether  such  a  rule  would  now  be  followed. 

(15.)  ^  Value  in  account.' 

^  In  the  former  edition  of  this  work  it  was  laid  down  (on  the 
authority  chiefly  of  one  old  case  (d),  now  considered  to  have  been 
decided  as  a  case  of  accounting  between  factor  and  principal),  that 
the  words  "  value  in  account"  were  to  be  construed  differently  from 
value  received,  and  as  applying  to  value  in  the  hands  of  the  payee, 
whether  the  payee  was  the  drawer  himself  or  a  third  party.  It  is 
now  settled  that  the  words  "  value  in  account"  apply,  like  value 
received,  to  value  in  the  hands  of  the '  acceptor,  and  that  he  cannot 
plead  against  an  indorsee  that  the  value  was  inadequate  (e).^ 


3.  Consideration, 

These  principles  will  enable  us  now  to  examine  a  question  which 
Consideration,    has  been  much  discussed  in  the  English  courts,  viz.,  how  far  the 

value  implied  in  a  bill  or  note  affords  the  holder  a  good  answer  to 


(a)  Scott  V.  Laing,  19  March  1707, 
Morr.  1536 ;  Jaffray  v.  Robertson^ 
2  Jan.  1712,  Morr.  12337  ;  Swinton  v. 
Thorn's  Representatives,  26  Jan.  1709, 
Morr.  1536 ;  Ker  v.  Brown,  22  July 
1715,  Morr.  1539;  Halihurton  and  Ker 
V.  Lord  March,  16  Feb.  1725,  5  Br. 
Suppl.  156. 

(h)  Wallaces  v.  Barrie,  1793,  M. 
1484.  The  same  doctrine  was  also  held 
by  the  majority  of  the  Court,  as  be- 
tween the  drawer  and  acceptor  of  an 


accommodation  bill,  the  case  of  Berry 
V.  Murdoch,  15  Feb.  1822,  Shaw's 
Rep.  328,  Sess.  Pap.  in  my  poflsession. 
The  report,  by  mistake,  calls  the  docu- 
ment a  promissory-note. 

(c)  Christiesons  v.  Ker,  Feb.  1734, 
2  F.  D.  254,  M.  12599. 

(d)  Forbes  v.  Fonnerau,  1741,  M. 
1472. 

(e)  Wilson  v.  Loder,  1  Feb.  1848, 
10  D.  560 ;  Chiene  v.  Western  Bank, 
20  July  1848,  10  D.  1523. 
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the  plea  of  want  of  consideration^  when  urged  in  defence  against 
payment  of  it. 

In  the  law  of  Scotland  it  appears  to  be  settled,  with  reference   General  Rules. 

to  this  question,  l^^.  That  the  presumption  of  value  received,  when 

pleaded  by  the  holder  of  a  bill  (whether  he  is  drawer,  payee,  or 

indorsee),  cannot  *  in  general'  be  redargued,  excepting  by  his  writ 

or  oath ;  2cl/y,  That  there  is  no  exception  to  this  rule,  unless  either 

where  there  is  some  vice  which  affects  the  essence  of  the  contract, 

as  where  the  drawee  of  a  bill  has  been  forced  to  accept  it,  which 

may  be  proved  by  parole  evidence,  or  where  there  has  been  fraud 

in  the  transaction,  which  may  likewise,  in  certain  cases,  be  thus 

proved;    and,  Sdly,  That  although  the  first   of  these   objections 

(under  the  limitations  to  be  afterwards  explained)  vitiates  a  bill  or 

note  in  whatever  hands  it  is,  the  objection  of  fraud  cannot  affect 

the  claim  of  any  but  a  party  privy  to  it,  or  be  pleaded  against  a 

holder  of  the  bill  or  note  ^  to  any  further  extent  than  that  of  making 

him  prove  that  he  gave  value'  (a),  unless  it  be  proved  by  his  own  writ 

or  oath  that  he  is  privy  to  the  fraud,  or  holds  the  document  merely 

for  behoof  of  some  party  who  is  privy  to  it.     *  It  is  well  established, 

both  in  England  and  in  Scotland,  that  a  defence  of  no  consideration 

is  not  valid,  unless  it  set  forth  that  neither  the  holder  nor  any  of  the 

previous  parties  gave  value  (6).* 

The  foundation  of  these  rules  of  Scotch  law  is,  that  writing  cannot  ^'^^P  Pf?^® 

^  o  proof  of  defenoe 

be  taken  away  except  by  writing,  or  by  the  oath  of  party,  which  is  admitted. 
admitted  as  the  best  kind  of  proof.     There  is  no  exception,  unless 
the  person  claiming  as  holder  of  the  bill  or  note  be  charged  with  fraud. 

In  the  Jirat  place,  when  an  allegation  of  fraud  is  not  contradicted   Kuie  where 
ex  facie  of  the  bill,  parole  proof  of  it  will  be  allowed  against  any  party  incoDsistent 
privy  to  it,  ^  to  the  full  effect  of  destroying  his  right  to  recover,'  but  wu. 
oot  ^  now'  against  an  indorsee  or  holder,  ^  to  any  other  effect  than  that 
of  making  him  prove  that  he  gave  value,'  unless  he  is  also  alleged  to  be 
j»ivy  to  it.     Where  a  bill  alleged  to  have  been  lost  or  stolen  was  dis- 
ooonted  by  an  unknown  party  with  a  respectable  bank,  who  having 
thereafter  claimed  as  indorsees  against  the  drawer,  the  Court  (^acting 
(«i  the  law  as  it  then  existed')  required  no  proof  from  them  that  they 
were  onerous  or  bona  fide  holders ;  but,  in  respect  of  their  averment 

(a)  19  &  20  Vict.  c.  60,  §  15.  19  L.  J.  (Ex.)  8  ;  Kidston  v.  Stead,  21 

(6)  Hunter  Y,  Wilson,  20  Nov.  1849,      Jan.  1809,  F.  C. 
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to  that  effect,  and  that  the  other  party  had  offered  no  proof  to  the 
contrary,  or  to  show  that  the  claimants  knew  of  the  bill  being  pre- 
viously lost  or  stolen,  sustained  their  claim  (a).  It  was  here  implied, 
that  parole  proof  of  fraud  against  the  holders  of  the  bill  would  have 
been  competent ;  but  as  none  was  offered,  the  indorsation  was  held 
sufficient,  without  proof  of  their  onerosity  and  bona  fides,  A  simi- 
lar decision  was  given  on  the  same  grounds  in  a  subsequent  case  (6). 
^  According  to  the  law  as  long  established  in  England,  and  as  now 
established  in  Scotland  by  the  Mercantile  Amendment  Act,  the 
holder  is  bound,  as  soon  as  it  is  proved  that  the  bill  he  holds  has 
been  lost,  stolen,  or  fraudulently  obtained,  to  show  that  he  gave 
value  for  it  (c).' 

2dZy,  When  any  charge  of  fraud  against  a  payee  or  indorsee, 
with  reference  to   the  condition  on   which  he  holds  or  enforces 
payment,  is  contradicted  ex  facie  of  the  document,  as  when  he  is 
alleged  to  have  got  it  under  a  condition  which  he  has  not  ful- 
filled, although  he  appear  ex  facie  to  hold  it  absolutely,  or  to  have 
got  it  in  collusion  with  another  person,  to  assist  his  fraudulent 
schemes,  though  the  bill  or  note  bear  that  he  is  an  onerous  holder, 
no  proof  is  admitted  except  his  writ  or  oath.     For,  after  a  person 
has  either  subscribed  a  bill  or  note  in  favour  of  a  certain  payee,  or 
indorsed  it,  or  put  it  subscribed  by  him  into  the  hands  of  a  third 
party,  whom  he  thus  empowers  to  transfer  it,  he  cannot  be  allowed 
to  plead  against  the  holder  that  his  right  is  not  onerous ;  in  other 
words,  that  it  is  different  from  what  it  appears  to  be  e.r  facie  of  the 
bill  or  note,  unless  he  proves  his  allegation  by  evidence  as  good  as 
that  of  the  bill  or  note,  viz.,  by  the  holder's  writ  or  oath.     Thus  (d), 
one  acceptor  of  a  bill  having  alleged  that  the  indorsees  who  charged 
him  for  payment  had  retired  the  bill  in  collusion  with  a  co-acceptor, 
in  order  that  full  payment  might  be  exacted  from  the  suspender, 
the  Court  decided  that  such  an  allegation  could  not  be  proved  unless 


(a)  Lambton  and  Co.  v.  Marshall^ 
21  June  1799,  Morr.  App.  to  Bill, 
No.  8. 

(6)  Scott  and  Co,  v.  The  Kilmarnock 
Banking  Company,  27  Feb.  1812,  F.C., 
where  the  Court  decided  in  favour  of 
bankers  who  had  discounted  to  a  stran- 
ger a  bill  alleged  to  have  been  lost  or 


stolen,  after  a  report  of  bankers  that 
they  had  exercised  sufficient  diligence, 
fiut  the  facts  on  which  this  report  pro- 
ceeded appear  to  have  been  taken  on 
the  statements  of  the  party. 

(c)  19  &  20  Vict.  c.  60,  §  15. 

Id)  Wright  v.  Ritchie,  24  June  1809, 
F.  C. 
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by  the  indorsee's  writ  or  oath.     Again  (a),  in  a  charge  by  indorsees, 
on  a  bill  which  had  been  granted  as  a  fraudulent  preference  to 
certain  of  the  acceptor's  creditors,  the  Court  refused  to  admit  the 
averment  that  the  indorsees  knew  this  fact  when  they  took  the  bill, 
in  respect  it  was  not  offered  to  be  proved  by  their  writ  or  oath ;  it 
being  held,  that  ^^  such  allegations,  as  they  were  directed  only  against 
the  bona  fides  and  onerosity  of  the  indorsation,"  could  not  be  proved 
otherwise.     Afterwards  (6)  a  similar  decision  was  given  with  regard 
to  the  allegation,  that  a  bank,  the  indorsee  of  certain  bills,  had 
applied  them  to  a  different  purpose  from  that  for  which  they  had 
been  granted.     In  another  case  (c),  of  a  charge  by  the  indorsee 
against  the  granter  of  two  promissory-notes,  although  it  was  proved 
that  the  notes  had  been  granted  while  the  granter^was  bankrupt, 
for  securing  an  illegal  preference  to  a  particular  creditor,  and  though 
there  was  strong  reason  to  suspect  that  the  holder  had  taken  an  in- 
dorsation to  them  coUusively,  in  order  to  make  good  that  preference, 
the  Court  refused  to  allow  any  proof  on  that  subject,  but  his  writ 
or  oath.     The  principle  of  decision  appears  to  have  been  the  same 
Id  many  later  cases  {d). 

In  one  case  {e\  the  Court  passed  a  bill  of  suspension,  on  an  Exceptions  to 
offer  of  parole  evidence  by  the  acceptor  of  a  bill  to  prove,  1«^,  That  ^Jjf^P'^®^*"^ 
his  acceptance  had  been  obtained  by  fraud ;  and  2dlyj  That  the  bill, 
having  been  accepted  blank  in  the  drawer's  name,  the  chargers  had, 


(a)  Craig  v.  Skiells  and  Co.,,  15  Dec. 
1809,  F.  C. ;  see  also  Glen  y.  National 
Bank,  14  Dec.  1849, 12  D.  353 ;  Strath- 
earn  t.  Masterman^  25  June  1850,  12 
D.  1087. 

(&)  John  Scott^  Petitioner,  19  Dec. 
1809,  F.  C. 

(c)  ArrolY,  Marshall,  14  Jan.  1821, 
F.C. 

(<0  Macintosh  v.  MacUod,  7  July 
1821, 1  Shaw,  108;  Denniston  and  Co. 
».  Thmsan^  2  Feb.  1822,  ibid.  289 ; 
Monro  v.  The  Renfrewshire  Banking 
Co.,  and  Turner  v.  Ditto,  8  Feb.  1822, 
ibid.  30^6,  where  an  offer  to  prove 
QOD-onerosityy  even  by  the  charger^s 
books,  was  rejected,  in  respect  that  it 
VIS  too  rague.  Vide  also  Hay  v.  Horn, 
1  Dec.  1823,  2  8.  and  D.  546  ;  Bell  v. 


Geikie,  2  Dec.  1823,  ibid.  546 ;  Mitchell 
V.  Caimcross,  6  March  1824,  ib.  774 ; 
Nasmith,  24  June  1824,  3  S.  and  D. 
166 ;  Donaldson  v.  M^Donnel,  15  June 
1825,  4  S.  and  D.  87  ;  Dunlop  v.  Beid, 
13  June  1827,  5  S.  and  D.  796 ;  Peat 
V.  Wilson,  8  Dec.  1827,  6  S.  and  D. 
225 ;  Wilson,  18  Dec.  1827,  6  S.  and 
D.  259 ;  Bennett  v.  Burgess,  27  May 
1828,  6  S.  and  D.  854 ;  Adam  v.  Boyd, 
12  June  1830,  8  S.  and  D.  914;  Win- 
ton,  1  June  1831,  9  S.  and  D.  662;  Ja- 
meson, 23  Nov.  1832,  11  S.  and  D.  80; 
Haig,  29  Nov.  1832, 11  S.  and  D.  145; 
vide  also  Campbell,  21  Jan.  1832,  10 
S.  and  D.  229  ;  Sandeman  and  Miller  v. 
Thomson,  12  Nov.  1831, 10  S.  and  D.  4. 
(e)  Andrew  v.  Buick  and  Co.,  21 
June  1821,  1  Shaw,  78. 
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in  coUosion  with  the  persons  who  obtained  the  acceptance,  filled  in 
their  names  as  drawers,  without  paying  any  value.    But,  besides 
that  the  case  was  not  finally  decided,  it  might  be  held  that  the 
alleged  fraud  in  it  affected  the  constitution  of  the  holder^s  right, 
since  his  name  was  not  inserted  by  the  acceptor,  but  was  said  to 
have  been  fraudulently  inserted  by  him,  in  a  blank  left  for  the  pur- 
pose at  the  time  of  acceptance,  in  furtherance  of  the  fraudulent 
scheme  to  whidi  he  was  alleged  to  have  been  a  party.    The  case 
cannot,  therefore,  be  held  to  weaken  the  authority  of  the  general 
rule.     Nor  is  that  rule  contradicted  by  a  case  (a),  where  the  Court, 
after  allowing  inspection  of  the  books  of  the  holder  of  a  bill,  first 
admitted  a  proof  at  large,  and  finally  reduced  the  bill,  as  granted 
without  value,  on  account  of  the  suspicious  nature  of  the  books,  and 
the  want  of  a  satisfactory  explanation  regarding  them.     The  rule 
applicable  to  that  case  appears  to  have  been,  that  every  merchant's 
books  must  be  regular,  and  all  entries  in  them  be  fully  explained, 
otherwise  he  is  to  be  held  pro  confesso  as  if  he  had  refused  to  pro- 
duce them,  or  at  least  other  evidence  may  be  admitted  against  him. 
In  another  case  (&),  the  holder  of  a  bill  blank  indorsed  having 
brought  an  action  against  the  acceptors,  a  proof  at  large  was 
allowed  of  an  allegation  of  fraud  by  the  original  payee,  to  which 
he  was  said  to  be  privy.     But  the  circumstances  of  the  case,  more 
especially  his  own  statement  as  to  his  mode  of  acquiring  it,  and  a 
delay  of  five  years  after  the  term  of  payment  in  bringing  his  action, 
were  held,  independently  of  all  other  evidence,  to  create  a  presump- 
tion against  his  onerosity  and  bona  Jides,      In  another  case  (c), 
where  there  was  as  great  delay  in  bringing  the  action,  but  where 
the  indorsee's  account  of  his  mode  of  acquiring  the  bill  was  exposed 
to  no  suspicion,  it  was  found,  that  his  right  could  not  be  redargued 
except  by  his  writ  or  oath.     A  different  rule,  indeed,  appears  to 
have  been  adopted  in  one  earlier  case  (d),  where,  in  an  action  by 
the  indorsee  against  the  acceptor  of  a  bill,  the  Court  allowed  to  the 
latter  parole  proof  of  an  allegation,  that  the  indorsement  was  a  con- 
trivance between  the  drawer  of  a  bill  and  the  holder,  to  evade  certain 

(a)  Pentland  and  Sony.  Bell  and  Co.,  (c)  Ferrie  v.  MatMe,  24  June  1824, 

23  Jan.  1822,  1  S.  426.  3  S.  174. 

(h)  Thomsons. Maclaxtchlans^^^oy.  (d)  Corrie  v.  Aitken  and  Others,  27 

1823,  2  S.  497  ;  Session  Papers.  July  1785,  M.  1520. 
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defences  which  the  acceptor  had  against  the  drawer.    But  this  case^ 
though  frequently  cited,  has  been  since  disregarded. 

There  are  other  cases,  which  are  not  very  easily  reconciled  with 
the  rule  now  stated.     Thus,  in  one  case  (a),  the  indorser  of  a  bill 
who  had  retired  it,  was,  notwithstanding  the  plea  of  his  being  an 
onerous  holder,  found  not   entitled   to   recover  its  amount  from 
the  acceptor.     But  the  pursuer  was  confessedly  general  agent  of 
the  drawers,  for  whose  accommodation  the  bill  had  been  granted ; 
and  there  were  various  circumstances,  some  instructed  by  his  writ, 
and  others  not  denied,  from  which  the  Court  held  it  to  be  proved 
that  he  had  retired  the  bill  for  the  drawer,  who  was  the  proper 
debtor.     Even  under  these  cu*cumstances  the  case  was  decided  by 
the  narrowest  majority,  and  the  majority  intimated  that  they  pro- 
ceeded on  its  special  circumstances,  as  taking  it  out  of  the  general 
rule.    In  a  subsequent  action  by  the  same  pursuer,  on  a  bill  indorsed 
to  him  by  the  same  parties,  under  circumstances  somewhat  different, 
the  Court,  holding  that  there  was  no  proof  of  his  agency  in  this  case, 
refused  to  allow  his  onerosity  to  be  disproved  except  by  his  writ  or 
oath  (i). 

It  may  be  laid  down,  3dZy,  That  fraud  in  acquiring  a  bill  or  f^^^^Y^®^ 
note  may  be  proved  by  parole  evidence  against  the  payee,  or  even  taining  the  bill. 
against  an  indorsee  ^  to  make  him  prove  that  he  gave  value  (c),' 
although  the  allegation  should  be  contradicted  ex  fade  of  the  docu- 
ment, by  its  bearing  or  implying  to  be  given  for  value ;  for  this  is  a 
case  of  fraus  dans  causam  contractu^  which  vitiates  the  consent  on 
which  the  holder's  right  is  founded ;  and  the  reasons  that  exist 
against  subjecting  a  bona  fide  indorsee  to  such  an  inquiry  are  not 
applicable  here,  as  the  document  is  in  the  hands  of  the  party  said  to 
have  been  guilty  of  the  fraud.    This  was  held  in  a  case  {d)y  where  the 
Court  were  of  opinion,  that  a  charge  of  fraud  by  the  acceptor  against 
the  drawer  of  a  bill,  in  obtaining  his  signature,  would  have  formed  a 
relevant  subject  of  proof,  though  the  statement  made  was  not  con- 
sidered specific  enough  to  afford  ground  for  his  judicial  examination. 
There  are  three  other  cases,  which  appear,  at  first,  to  go  farther 

(a)  CampbeU  v.   Dryden,  25   Nov.  (c)  19  &  20  Vict.  c.  60,  §  15. 

1824,  3  S.  320.  (d)  GoodfeUow  v.  Madder,  27  July 

(6)  Campbell  v.  Smith,  12  June  1827,  1785,  Morr.  1483. 
5  8.  794. 
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than  the  rule  last  laid  down,  but  which  are  not  truly  inconsistent 
with  it.  In  the  first  case  (a),  a  person  who  was  said  to  have  got 
an  accepted  bill  only  in  security  for  the  delivery  of  some  victual,  to 
be  given  back  on  delivery  of  the  victual,  and  who  was  accordingly  de- 
cerned by  an  inferior  court  to  give  it  up,  on  a  parole  proof  of  these 
facts,  having  notwithstanding  suspended  the  decree,  and  put  ultimate 
diligence  in  force  on  the  bill,  the  Court  confirmed  the  decree  of  resti- 
tution, and  found  him  liable  for  oppression  and  damages.  But  he 
had  not  objected  to  parole  proof  at  first,  nor  did  he  deny  the  facts 
stated,  so  that  they  might  be  held  as  proved  by  his  admission,  which 
was  equal  to  his  oath.  In  the  second  case  (6),  it  was  found  that  the 
payee  of  a  bill  could  not,  on  its  non-acceptance,  enforce  payment 
against  the  drawer,  in  the  face  of  a  liquid  claim  of  compensation 
against  him  by  the  drawer,  which  was  instantly  instructed,  and 
which  arose  out  of  the  same  transaction  on  account  of  which  the 
bill  had  been  drawn.  But  this  decision  proceeded  on  the  separate 
ground  of  compensation  de  liquido  in  liquidum.  In  the  third  case  (c), 
where  the  holder  of  a  bill  had  presented  it  to  a  bank  for  discount,  and 
it  had  not  been  discounted,  but  the  bank  retained  it  and  brought  an 
action  on  it  against  the  acceptor,  they  were  allowed,  before  answer, 
to  prove,  by  parole  evidence,  that  the  holder  had  allowed  them 
to  retain  it  in  security  of  a  prior  debt.  Here,  the  bank  had  the 
.  prima  facie  title  to  the  bill,  and  their  averment  of  the  condition 
on  which  they  had  been  allowed  to  retain  it  was  truly  a  limita- 
tion of  their  right  ex  facie  of  it,  and,  by  offering  such  proof,  they 
abandoned  the  presumption  arising  in  their  favour  ex  facie  of  the 
bill.     The  proof  failed  (d). 

These  three  rules  seem  to  contain  the  essence  of  what  has  been 

Bemarks  od 

pre^dir^         decided  in  Scotland  upon  the  effect  of  "  value  received,"  as  implied 

or  expressed  in  a  bill  or  note  in  regard  to  the  charge  of  fraud. 
*  Perhaps  they  state  the  law  in  a  more  defined  form  than  it  permits. 
The  tendency  has  been  of  late  to  relax  the  stringency  of  the  rule 
against  the  admission  of  parole,  and  to  allow  such  proof  in  the  case 
of  every  distinct  charge  of  fraud.  The  modem  cases  show  that 
evidence  raising  a  suspicion  of  fraud  prevents  the  application  of  the 

(a)  Robertson  v.   Ogilvie^  6  March  (c)  Borthwick  v.  Bremner,  13  Jane 

1765, M.  1527.  1833,  11  S.  716. 

(6)  Arthur  v.  Oldcom,  29  Jan.  1717,  (d)  Id.  v.  eund,  22  Nov.  1833, 12  S. 

M.  1482.  121. 
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rule,  and  lets  in  circumstantial  evidence  to  prove  the  want  of  bona 
fide  consideration  (a).  Thus  proof  has  been  allowed  prout  de  jure 
to  show  that  the  holder  of  an  accommodation  bill  had,  when  acting 
as  the  drawer's  agent,  fraudulently  failed  to  obtain  heritable  security 
for  the  amount  from  the  acceptor  {b)  ;  and  where  the  party  holding 
the  bill  is  alleged  to  be  trustee  for  the  person  who  committed  the 
fraud,  parole  proof  of  the  trust  has  been  admitted  (c). 

'If  the  circumstances  alleged  against  the  holder  are  not  sufficient 
at  once  to  let  in  parole  proof,  they  may  be  sufficient  to  Entitle  the 
Court  to  call  on  him  to  explain  in  a  condescendence  how  he  came 
by  the  bill  (d\  or  to  appoint  his  judicial  examination  (e).  If  the 
explanation  he  gives  makes  it  clear  that  he  has  given  no  value,  far- 
ther inquiry  is  of  course  unnecessary  (/).  If  it  leaves  strong  sus- 
picion of  fraud,  parole  evidence  may  then  be  permitted  {g)  ;  but  if 
it  be  satisfactory,  there  is  an  end  of  the  matter  (A).  To  justify 
calling  on  the  holder  to  any  extent,  there  must  be  a  specific  state- 
ment against  him  (i);  and  alternative  statements,  such  as  that  he 
either  gave  no  value  or  got  the  bill  by  fraud,  are  irrelevant  (Jc)» 
Even  though  he  should  at  first  escape  the  ordeal  of  explanation  or 
parole  proof,  he  may  still  have  to  submit  to  investigation,  if  the  oath 
he  emits  on  reference  should  be  unsatisfactory  (Z).  Until  the  ques- 
tion as  to  the  admissibility  of  parole  proof  is  decided,  proof  before 
answer  should  not  in  general  be  allowed  (m).' 


(a)  Per  Lord  Wynford,  in  Hunter  v. 
Gtiyrge's  Trustees,  13  May  1834,  7  W. 
and  S.  333 ;  Little  v.  Smith,  9  Dec. 
1845,  8  D.  265 ;  Anderson  v.  Lorimer, 
n  Nov.  1857,  20  D.  74 ;  York  v.  Goss- 
«oa,  5  July  1861,  23  D.  1245. 

(b)  M'Alister  v.  Gemmel,  23  Feb. 
1863,  4  M'Q.  Ap.  449. 

(c)  Middleton  ▼.  Rutherglen,  8  Feb. 
1861,  23  D.  526. 

{d)  Wilson  V.  Pollock,  Gilmour,  and 
Co.,  18  Nov.  1827,  6  S.  7 ;  LittU  v. 
^mtk,  9  Dec.  1845,  8  D.  265.  But  see 
the  Lord  Justice-Clerk^s  opinion  in 
^emlands  v.  Brock,  11  Nov.  1863. 

(0  FeU  V.  Lyon,  16  Feb.  1830,  8 
S.  543 ;  Campbell  v.  Turner,  24  Jan. 
1822, 1  S.  266;  Caimcross,  6  March 
1824,  2  S.  774. 


(/) Smithy.  Stark,  16  Dec.  1831, 10 
S.  150 ;  Beveridge  v.  Henderson,  25 
Nov.  1841,  4  D.  87 ;  Fnar  v.  Kerr,  8 
Feb.  1853,  2  Stuart,  209. 

(g)  Bums  v.  Bums,  20  July  1841, 
3  D.  1273. 

(K)  Campbell  v.  Turner,  Caimcross, 
ut  supra. 

(0  Campbell  v.  Hill,  29  Nov.  1826, 
5  S.  54;  Dunlops  v.  Reid,  13  June 
1827,  5  S.  796 ;  Little  v.  Smith,  24 
Jan.  1845,  17  S.  J.  148. 

(k)  Mackenzie   v.    Hall,    21    Feb. 

1855,  17  D.  460 ;  Barrie  v.  Tait,  28 
Nov.  1843,  6  D.  102. 

(0  APLean  v.  Smith,  16  June  1855, 
17  D.  950. 

(m)  Paterson  v.  Baxter,   13   Nov. 

1856,  19  D.  37. 


62 


REQUISITES  OF  BILLS. 


[Chap.  I. 


Bills  obtained 
by  violence. 


Bills  obtained 
partly  by 
violence  and 
partly  by  fraud. 


With  regard  to  bills  or  notes  granted  under  the  dread  of  per- 
sonal violence,  it  would  appear  from  one  case  (a),  that  the  law  of 
England  supports  an  action  on  such  a  bill  or  note  against  the 
granter  at  the  instance  of  an  indorsee,  provided  the  indorsee  proves 
that  he  gave  an  onerous  consideration  for  it.  In  Scotland,  force 
used  to  obtain  the  subscription  of  a  bill  or  note  nulh'fies  that  sub- 
scription, since  the  subscriber's  consent  is  wanting.  The  party  is 
not  bound  by  such  a  subscription  more  than  if  it  had  been  forged ; 
and,  as  an  obligation  originally  null  cannot  become  valid  by  trans- 
mission, even  an  onerous  indorsee  cannot  have  a  better  claim  under 
a  bill  or  note  thus  subscribed  than  the  original  payee  (b). 

This  principle  does  not  seem  applicable,  when  the  party  sub- 
scribing  voluntarily  interponed  his  consent,  although  it  should  have 
been  impetrated  from  him  under  circumstances  which  raise  a  good 
objection  against  the  original  payee :  for  instance,  where  it  has 
been  obtained  by  fraud,  or  by  a  mixture  of  deception  and  terror, 
though  without  such  a  degree  of  violence  as  would  influence  a  man 
of  ordinary  constancy.  In  a  case  of  this  kind  (c),  where  a  party, 
whose  cattle  had  broken  into  a  field,  was  intimidated,  by  the  threat 
of  a  law-suit,  to  grant  a  bill  to  the  owner  for  an  unreasonable  sum 
of  damages,  the  Court  decided  that  the  bill  must  be  reduced  in  so 
far  as  the  damages  were  exorbitant.  In  a  later  case  ((2),  where  a 
promissory-note  had  been  impetrated  from  a  man  of  weak  mind, 
for  damages  on  account  of  criminal  intercourse  with  the  payee's 
wife,  which  had  taken  place  by  collusion  betwixt  the  wife  and  hus- 
band, to  extort  money,  the  Court  reduced  the  note.  But  it  does  not 
appear  that  the  grounds  of  reduction  in  either  of  these  cases  could 
have  been  pleaded  against  an  indorsee  suing  on  the  bill  or  note  ;  for 
in  both  cases  there  was  a  real  consent,  and  consequently  an  obliga- 
tion, which,  till  reduced,  was  transmissible  to  a  third  party.     It 


(a)  Duncan  v.  Scott ^  1  Campb.  100, 
where,  in  an  action  by  the  indoroee 
against  the  drawer  of  a  bill,  who  had 
granted  it  while  in  prison,  and  in  con- 
sequence of  a  threat  that  he  would 
otherwise  be  put  to  death  and  his 
effects  confiscated,  Lord  Ellenborough 
held,  that,  as  the  drawer  was  not  a 
free  agent  at  the  time  of  granting  the 
bill,  the  plaintiff  must  prove  that  he 


had  given  a  consideration  for  it ;  and, 
as  he  failed  to  do  so,  he  was  non- 
suited. 

(b)  WiUocks  V.  CaUtndar,  26  Nov. 
1776,  M.  1519;  and  Wightman  v. 
Graham,  16  Dec.  1787,  M.  1621. 

(c)  Forman  v.  Sheriff,  24  May  1791, 
M.  16515. 

(d)  APIlwham  v.  Ker,  22  Feb.  1823, 
1  S.  240. 
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was  not  as  in  the  case  of  force,  where  there  is  no  consent.  On  the 
contrary,  the  granter  had,  by  his  own  act,  given  currency  to  the 
obligation ;  and  his  objections  against  it,  being  personal  to  the  ori- 
ginal payee,  conld  not  be  urged  against  an  indorsee  who  was  not 
privy  to  them. 

It  was  perhaps  on  such  grounds  that  the  Court  (a)  refused  to  Bills  signed  by 
sustain  as  a  defence  by  the  acceptor  of  a  bill  against  an  onerous  persons. 
indorsee,  that  the  drawer  had  induced  the  acceptor  to  sign  it  when 
he  was  intoxicated.  Such  a  bill  would  probably  have  been  reduced 
in  a  question  with  the  drawer  himself  (&).  ^  In  England  it  has  been 
held  that  the  drawer  cannot  recover  (c).  In  the  case  of  an  indorsee, 
it  would  formerly  have  been  presumed  that  he  held  onerously,  and 
in  bona  Jide,  till  the  contrary  was  shown  by  his  writ  or  oath ;  but 
under  the  Mercantile  Amendment  Act  (the  bill  having  been 
fraudulently  obtained),  it  will  now  be  necessary  for  him  to  prove 
that  he  gave  value  (d).  Such  pleas  have  been  held  to  be  refuted 
by  partial  unconstrained  payments  to  account  (e).' 

*  In  £ln£cland,  those  defences  on  the  ground  of  want  of  consider-  ,^*Y  °^,^°k\ 

"  '  °  .        land  as  to  mode 

ation.  which  in  Scotland  are  proveable  only  by  writ  or  oath,  may  ^^  proving 

^  .  '  *i     ^ant  of  consi- 

be  proved  by  parole  (/).  The  onm  probandi^  as  in  Scotland,  rests  deration. 
on  the  defender  (jr).  The  only  case  in  which  the  defender  is  limited 
in  his  proof  to  something  analogous  to  our  proof  by  writ  or  oath,  is 
where  he  wishes  to  alter  or  vary  the  terms  of  the  bill  (A)  ;  as,  for 
example,  if  he  should  aver  that  a  bill  payable  on  demand  was  not 
to  be  payable  imtil  a  certain  time  (i),  or  that  a  bill  ex  facie  payable 
ibsolutely,  was  to  be  payable  only  if  the  holder  fulfilled  a  certain 
condition  {k).     The  law  of  England  and  Scotland  is  the  same  as  to 


(a)  Wilson  and  Fraser  v.  Nishei, 
24  Feb.  1736,  M.  1509.  Vide  also  in 
Engknd,  Norham  t.  Latouche,  4  Carr 
lad  Paj.  140,  where  it  was  held  to 
be  DO  objection  to  an  action  on  a  bill 
bj  an  oneroas  indorsee,  that  the  ac- 
eepior  was  intoxicated  when  he  signed 
it,  mlflBi  the  indorsee  had  known  the 
bet. 

(h)  Jardine  V.  Elliot,  9  June  1803, 
H.  684  ;  Duncan,  18  July  1889,  Mac- 
£nfau»e*8  Jmy  Reports,  278. 

(e)  Gore  ▼.  Gibson,  13  M.  and  W. 
62S;  14  L.  J.  (Ex.)  151. 


(d)  19  &  20  Vict.  c.  60,  §  15. 

(e)  Thomson  v.  Annandale,  23  Jan. 
1829,  7  S.  305. 

(/)  Abbots  V.  Hendnck,  23  Nov. 
1840,  2  Scott,  N.  R.  183  ;  Jeffries  v. 
Austin,  1  Str.  674. 

(g)  Collins  v.  Martin,  1  Bos.  and 
Pul.  651  ;  Fitch  v.  Jones,  24  L.  J. 
(Q.  B.)  295. 

(h)  Ridout  V.  Bnstow,  1  Tyr.  84. 

(i)  Moseley  v.  Ilan/ord,  10  B.  and 
C.  729. 

(k)  Free  v.  Hawkins,  8  Taunt.  92. 
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the  kind  of  proof  admissible,  when  fraud  in  obtaining  (a),  or  illegal 
consideration  in  granting  (6),  is  averred.     In  both  parole  proof  is 
admissible.      And  where  proof  that  the  holder  gave  value  is  an 
answer,  that  proof  may  also  be  by  parole  (c).' 
What  is  want  The  facts  whichwould  be  relevant  in  England,  if  proved  by 

o^conm  era-  parole  evidence,  would  have  equal  weight  in  Scotland  if  proved 
by  the  writ  or  oath  of  the  payee  or  indorsee.  It  will  be  sufficient, 
for  instance,  to  prove  against  either  of  them,  that  they  obtained 
the  bill  or  note  wholly  or  in  part  without  consideration,  or  that  they 
obtained  it  fraudulently,  or  that  they  are  now  applying  it  to  a  dif- 
ferent purpose  from  that  for  which  it  was  given  to  them. 
Partial  failure.  ^  England,  it  has  been  held,  that,  when  the  consideration 
for  the  bill  or  note  is  a  contract,  which  has  not  entirely  failed, 
but  there  is  merely  such  a  partial  failure  of  it  as  resolves  into  an 
unliquidated  claim  of  damages,  as,  when  bills  have  been  accepted 
in  consideration  of  the  payee  giving  the  acceptor  the  lease  of  a  house, 
and  he  has  let  him  into  possession,  but  given  him  no  lease  (d) ;  or  for 
the  price  of  some  goods  which  are  alleged  to  have  turned  out  un- 
marketable (e) ;  or  for  a  pipe  of  wine  (/),  or  of  other  articles  (g)y 
which  turn  out  bad;  or  where  a  note  has  been  taken  for  apprentice- 
fee  by  way  of  indulgence  (the  money  being  payable  at  the  begin- 
ning of  the  apprenticeship),  but  the  apprenticeship  is  broken  off  by 
the  master^s  fault  before  its  termination  (h) ;  or  when  a  note  has 
been  granted  for  apprentice-fee,  and  the  apprentice  leaves  his  service 
on  account  of  the  indenture  not  being  properly  stamped,  whUe  it 
was  still  in  his  master^s  power  or  his  own  to  get  it  properly 
stamped  (i) ;  or  where  a  note  has  been  granted  for  the  price  of  a 
new  invention,  which  turns  out  to  be  an  improvement,  though  not  to 
the  extent  represented  by  the  plaintiff  (k) ;  *  or  when  a  bill  is  granted 
for  work  to  be  done,  and  the  work,  when  ended,  is  bungled  in  part 

(a)  Wright  v.  Crookes,  1  Scott,  N.  R.  40 ;  also  Obhard  v.  Betham^  1  M.  and 

685.  Malk.  483. 

(6)  Jeffreys  v.  Austin,   1  Strange,  (/)  Fleming  v.  Simpson^  1  Camp. 

673  ;  Collins  v.  Blanten,  2  Wils.  347.  40,  note. 

(c)   Harvey  v.  Towers,  6  Exch.  666,  (g)  Tye  v.  Gwynn,  2  Gamp.  346. 

20  L.  J.  (Ex.)  318.  Qi)  Grant  v.    Welchman,  16  East, 

(rf)  Moggridge  v.  Jones,   14  East,  207. 
485 ;  3  Camp.  38.  (0  Mann  v.  Lent,  10  B.  and  Cr.  877. 

(f)  Morgan  v.  Richardson,  1  Camp.  (k)  Day  v.  Nix,  9  Moore,  159. 
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and  not  worth  the  amount  in  the  bill  (a)  ;*  there  is  merely  a  coanter 
claim  for  damages,  bnt  no  defence  against  payment  of  the  bill  or 
note.  When  a  bill  has  been  granted  in  part  of  the  price  of  goods 
sold,  it  is  no  defence  against  payment,  that,  after  they  were  for  two 
months  in  the  hands  of  the  vendee's  agent,  the  vendor  has  again 
forcibly  taken  possession  of  them ;  it  being  held  that  the  contract 
was  complete  delivery,  and  that  the  remedy  was  by  trespass  against 
the  vendor,  as  against  any  third  party.  Besides,  the  vendee  had  the 
use  of  the  goods  in  the  meantime,  so  that,  in  any  view,  the  con- 
sideration had  not  entirely  failed  (6).  It  has  been  decided  (c)  that, 
when  a  note  was  granted,  payable  at  a  certain  day,  as  part  of  the 
consideration  for  the  payee  executing  a  conveyance  of  an  estate,  the 
rest  of  the  consideration  being  a  sum  payable  at  a  future  day,  it  is 
no  defence  against  payment  of  the  note,  that  the  conveyance  had 
not  yet  been  executed  or  offered.  It  was  held  that  the  note  was  an 
absolute  obligation,  separate  from  the  bargain,  as  to  which,  taken 
per  se,  the  price  and  conveyance  would  have  been  concurrent  acts. 
^  There  is  one  instance  in  England  of  a  partial  failure  of  a  contract 
which  jostifies  limiting  decree  to  the  amount  due,  viz.,  where  a  bill 
has  been  granted  for  payment  of  law  accounts  untaxed,  in  which 
case  decree  is  given  only  for  the  balance  after  taxation  (d).^ 

On  the  other  hand,  if  the  contract  is  rescinded,  the  consideration  Total  failure, 
of  the  bill  or  note  fails,  and  payment  of  it  cannot  be  enforced  (e). 
*  Entire  failure  of  the  promised  consideration  always  justifies  refusal 
to  pay  to  the  party  failing  (/).  Thus,  if  a  price  is  to  be  paid  for  a 
bill,  and  the  price  is  not  paid,  the  party  failing  to  pay  cannot  re- 
cover (ff).  Or,  if  a  bill  be  granted  under  an  entire  mistake  as  to 
the  consideration,  as  under  the  idea  that  a  previous  bill,  of  which  it 

(a)  Tricksy  v.  Lame,  S  Feb.  1840,  Stewart  v.  Lang,  16  Jan.  1861,  23  D. 

9  L.  J.  (Ex.)  141.  286,  where  opinion  given,  that  dili- 

(6)  Stephens  Y.  Wilkinson,  2B.  and  gence  should  not  in  general  be  bus- 

Ad^  320.  pended  while  the  accounts  are  being 

(c)  SpiUer  ▼.    Westlake^  2  B.  and  taxed. 

Ad.  155.     As  to  implement  of  the  bar-  (e*)  Chitty,  49. 

gain  which  fonned  the  consideration,  (/)  Abbot  v.   Hendricks,  23   Dec. 

reforeoce   is  made  also  to  Evans  v.  1840,  10  L.  J.  (C.  P.)  51  ;  Jolly  v. 

Morgan,  2  Tyrwh.  396,  and  2  Cr.  and  Hinds,  30  Jan.  1384,  3  L.  J.   (Ex  ) 

J«rT.  453.  151. 

(rf)   Sayers  v.    Wagstaffe,   4   Dec.  (g)  Astky Y.Johnston,  2'^ idJiA^^O, 

1844,  14  L.  J.  (Ch.)  116.     See  also  29  L.  J.  (Ex.)  161. 

1.  E 


n. 
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was  a  renewal,  was  valid  (a),  which  was  invalid,  or  that  some  sum 
was  due  which  was  not  dae  (&),  the  drawer  and  cognisant  indorsees 
cannot  recover/  It  was  held  (c)  to  be  a  good  defence  against  pay- 
ment of  a  banker's  check,  given  for  the  price  of  a  horse,  that  the 
horse  had  been  returned  as  unsound,  and  that  (although  the  plaintiff 
had  at  first  refused  to  receive  him  back)  the  horse  had  been  at  last 
put  into  his  stables  without  his  knowledge ;  it  being  held  that  the 
plaintiff  knew  of  the  unsoundness,  and  was  therefore  barred,  by 
his  own  fraud,  from  pleading  that  the  contract  had  not  been  re- 
scinded (d  ). 

The  principle  of  the  distinction  *  taken  in  England  between  the 
cases  of  partial  and  total  failure'  seems  to  be  (e),  that,  though  the 
contract  may  be  divided,  if  part  of  the  consideration  fails,  this  is  not 
the  case  with  any  security,  such  as  a  bill  or  note,  granted  in  imple- 
ment of  the  contract,  which,  being  indivisible,  must  remain  entire, 
unless  the  consideration  has  entirely  failed.  Such  a  distinction  may 
be  necessary  in  England,  in  order  to  restrain  the  latitude  of  parole 
proof,  which  would  otherwise,  in  this  case,  be  admitted  in  defence 
against  a  hquid  written  obligation.  But,  in  Scotland,  where  the 
presumption  of  value  arising  on  the  face  of  the  bill  or  note  cannot 
be  redargued  unless  by  the  holder's  writ  or  oath,  there  appears  to 
be  no  danger  in  giving  full  effect  to  such  evidence  against  himself, 
in  the  way  of  direct  defence  against  payment,  whether  he  admits 
that  the  contract  has  failed  entirely,  or  that  there  is  merely  such  a 
partial  failure  in  implement  of  it  as  forms  a  groimd  of  abatement 
from  the  amount  of  the  bill  or  note. 

It  seems  to  be  a  sufficient  answer  to  the  plea  of  want  of  con- 
sideration, whether  instructed,  as  in  England,  by  parole  evidence,  or 
established,  as  in  Scotland,  by  the  holder's  writ  or  oath,  that  it  was 
granted  *  as  a  return  for  professional  services  (/) ;  or  in  security  for 


(a)  Bell  V.  Gardiner,  21  April  1842, 
11  L.  J.  (C.  P.)  195 ;  Mather  v.  Maid- 
stone, 24  Nov.  1856,  26  L.  J.  (C.  P.) 
58. 

(ft)  Forman  v.  Wright,  13  May 
1851,  20  L.  J.  (C.  P.)  145. 

(c)  In  Lewis  v.  Cosgrave,  2  Taunt.  2. 

(d)  Vide  Sdlomon  v.  Turner,  1  Stark. 
51,  and  Tye  v.  Gtoynn,  2  Camp.  346, 
where  it  was  held  that  the  proof  of 


fraud  would  have  annulled  the  contract 
altogether,  and  thus  afforded  a  com- 
plete defence  against  payment  of  the 
note.  Also,  Poulton  v.  Lathmore,  4 
M.  and  R.  208 ;  Archer  v.  Bamford, 
3  Stark.  175,  and  Chitty,  89,  note  </. 

(e)  Per  Lord  Ellenborough,  in  Tye 
V.  Gwynn,  2  Gamp.  347. 

(/)  Young  v.  Sheridan,  24  Feb.  1837, 
15  S.  664. 
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past  or  f utore  advances  (a) ;  or  for  goods  consigned  for  sale,  though 
not  sold  at  the  maturity  of  the  bill  (b) ;'  or  in  implement  of  an  obli- 
gation in  honour  (c),  or  in  morality  (rf  ) ;  or  of  a  natural  obligation, 
as  to  provide  for  a  child  (e) ;  or  of  a  debt  due  by  a  third  person  (/) ; 
or  in  consideration  of  forbearance  to  his  representative  (g) ;  *  or  of 
compromising  a  law-suit  (A) ;  or  of  retiring  a  bill  on  which  the  ac- 
ceptor was  cautioner  (i)  ;'  or  of  paying  a  debt  barred  by  prescrip- 
tion (t)j  or  by  a  discharge  or  certificate  (Q ;  but  not  that  it  was 
granted  from  affection  to  a  child,  or  gratitude  to  his  father,  or  from 
an  intention  to  evade  the  legacy  duty,  it  being  held,  in  this  last  case, 
that  it  would  be  a  donation  mortis  causa^  which  cannot  be  consti- 
tuted by  bill  (m).  ^  In  England,  it  has  been  held,  that  a  bill  granted 
in  advance  for  services  to  be  performed,  but  which  the  drawer  is 
under  no  binding  obligation  to  perform,  is  without  consideration 
even  after  the  services  are  actually  rendered  on  the  faith  of  it  (w). 
It  is  not  probable  that  this  decision  will  be  followed  elsewhere,' 

Althou£ch  the  want  of  consideration  for  a  bill  or  note  cannot,  for  illegal 

^  '  consideratiou. 

the  reasons  ak'eady  stated,  be  proved,  according  to  the  law  of  Scot- 
land, unless  by  the  holder's  writ  or  oath,  any  sort  of  proof  is  com- 
petent to  establish,  as  a  ground  for  refusing  action  on  such  docu- 
ments, that  the  consideration  given,  either  for  the  granting  or 
indorsation  of  them,  was  illegal.  For  the  concealment  of  illegality 
under  the  disguise  of  an  onerous  deed  is  part  of  the  scheme  devised 
by  both  parties  to  defeat  the  law ;  and  this  cannot  be  counteracted. 


(a)  British  Linen  Co,  v.  Tliomson, 
25  Jan.  1853,  16  D.  314 ;  Stewart  v. 
WyUe,  9  June  1849,  11  D.  1123  ;  Glen 
T.  National  Bank,  14  Dec.  1849,  12 
D.  853. 

(b)  Gibson  v.  Ruiherglen,  18  July 
1842,  1  Ben's  App.  519. 

(c)  Pier  Sir  J.  Mansfield,  G.  J.,  in 
GMs  V.  MerrhUl,  3  Taunt.  307.  See 
next  note. 

(rf)  Lee  V.  Muggridge,  5  Taunt.  36. 
This  has  since  been  doubted :  see  Wen- 
no/  T.  Adney,  3  Bos.  and  Pull.  247  ; 
and  Eastwood  v.  Kenyon,  11  Ad.  and 
E.438. 

(f)  Seton  v.  Seton,  2  Brown,  Ch. 
Caa.  616. 

(/)  Popplewell  v.  Wilson,  1  Str.  263. 


{g)  Ridout  v.  Bristou\  1  Tyrrwh.  84, 
1  Cr.  and  J.  231. 

(h)  Cook  V.  Wright,  9  July  1861, 
30  L.  J.  (Q.  B.)  321 ;  Balfour  v.  Sea, 
Fire,  and  Life  Insurance  Co.,  7  Dec. 
1857,  27  L  J.  (C.  P.)  17. 

(/)  Boydv.  Eraser,  28  Jan.  1853. 

(k)  Per  Lord  Mansfield,  1  Cowper, 
290 ;  Lord  Raym.  389. 

(l)  Ibidem.  Vide  also  Trueman  v. 
Fenton,  2  Cowp.  544 ;  Birch  v.  Shar- 
land,  1  T.  R.  715 ;  Brix  v.  Braham,  8 
Moore, 261 ;  FlastwoodY.Kcnyon,supra; 
Hawkes  v.  Saunders,  Cowp.  289,  290. 

(w)  Holliday  v.  Atkinson,  5  B.  and 
Cr.  502.     See  snpra,  p.  19. 

(n)  Hulse  v.  Hulse,  18  Jan.  1856, 
25  L.  J.  (C.  P.)  177. 
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McUa  in  se^  or 
nuda  prohtbiku 


IVhatare 
illegal  con- 
sideratioDs. 


without  endeavouripg  to  get  at  the  truth  of  the  transaction  by  any 
competent  evidence  (a).  This  rule,  however,  will  in  general  afifect 
only  those  who  were  parties  to  the  illegal  consideration  for  which 
the  bill  or  note  was  granted.  The  principle  in  such  cases,  which  is, 
that  courts  of  law  must  not  give  effect  to  rights  founded  on  a  trans- 
gression of  the  law,  applies  to  the  transgressors,  who  are  precluded 
from  suing  upon  the  bill  or  note.  But  the  bill  or  note  is  not  alto- 
gether invalid ;  for,  as  it  is  a  negotiable  document,  indorsees,  unless 
proved  to  have  been  parties  to  the  illegal  cause  of  granting  it,  can- 
not be  affected  by  such  objections.  The  original  payee  is  liable  to 
them  by  his  indorsation,  and  the  acceptor,  in  consequence  of  his 
signing  a  document  capable  of  transmission  to  a  third  party.  There 
are  exceptions  to  this  rule,  which  shall  be  afterwards  noticed ;  but 
they  are  founded  on  special  statute.  ^  As  a  bill  granted  for  an  illegal 
consideration  would  be  a  bill  fraudulently  obtained,  in  the  eye  of  the 
law,  the  holder  of  it  would  now  have  to  show  (under  the  Mercantile 
Amendment  Act)  that  he  gave  value  for  it  (6).' 

Under  these  limitations,  it  may.  be  laid  down,  that  no  party  can 
enforce  payment  of  a  bill  or  note  granted  or  indorsed  to  him  for  a 
consideration,  either  criminal  in  itself,  or  prohibited  by  law.  In 
this  view,  it  may  be  doubted  whether  there  is  solid  ground  for  the 
distinction  laid  down  by  some  authorities  (c),  between  mala  in  se 
and  mala  prohibitay  to  the  effect  of  holding  that  the  latter  do  not 
nullify  a  contract,  unless  nullity  is  the  penalty  inflicted  by  statute, 
but  merely  give  a  claim  for  the  statutory  penalty.  This  distinction 
tas  been  denied  (d),  and  apparently  with  reason ;  for,  whatever  the 
law  prohibits,  must  be  considered  as  a  transgression,  with  reference 
to  those  who  are  subject  to  it ;  and,  therefore,  courts  of  law  should 
refuse  action  upon  contracts  founded  on  a  violation  of  express  laws, 
as  much  as  on  those  which  are  criminal  in  themselves.  The  appli- 
cation of  this  doctrine  shall  be  afterwards  considered. 

There  are  various  contracts  for  which  action  is  refused  at  com- 
mon law,  on  one  or  other  of  the  grounds  now  stated,  whether  the 


(a)  Vide  opinion  of  Wilmot,  C.  J., 
in  Collins  v.  Blantem^  2  Wilaon, 
850. 

(h)  19  &  20  Vict.  c.  60,  §  16. 

(c)  Blackstonef  L  57 ;  Witham  v. 
Lee,  4  Esp.  264. 


{d)  Per  Heath  and  Rooke,  J.,  in 
Aubert  v.  Maze,  2  Bob.  and  PulL  374-6. 
See  also,  per  Pollock,  in  Attorney- 
General  v.  Radloff,  14  June  1864,  23 
L.  J.  (Ex.)  240. 


Sect.  II.] 


CONSIDERATION. 


OD 


action  be  brought  on  bills  or  notes,  or  on  any  other  t>bligation. 
1.  No  obligation  is  good,  when  granted  as  an  incentive  to  commit  a 
crime.  The  rule  of  law  is,  "  You  shall  not  stipulate  for  iniquity"  (a). 
The  same  rule  strikes  against  any  obligation  granted  as  an  incentive 
to  a  breach  of  morality,  as  a  bill  granted  for  the  price  of  prostitu- 
tion (6),  But,  on  the  other  hand,  it  is  sustained  when  granted  as 
an  indemnity  for  past  cohabitation  (c),  or  as  a  provision  for  the 
offspring  of  an  illicit  connection  (d).  It  has  been  decided,  how- 
ever, that  such  a  security  is  not  valid,  when  granted  to  a  prosti- 
tute (e)j  or  on  account  of  an  adulterous  connection  (/),  ^  or  to  a 


(a)  Per  Wilmot,  C.  J.,  in  Collins  v. 
Bten/em,  2  Wils.  350.  The  same  prin- 
ciple was  recognised  in  the  case  of 
Lord  Lovat  v.  Fraser,  8  Feb.  1745,  M. 
9557. 

(6)  In  Walker  v.  Parkins,  2  Burr. 
1568,  judgment  was  given  for  the  de- 
fendant, on  demurrer,  in  an  action 
upon  a  bond  for  an  annuity  of  L.60, 
giren  by  him  to  a  woman  who  lived 
with  him,  to  be  vacated  if  she  quitted 
him,  or  lived  with  another  man,  which 
the  Court  held  to  be  a  stipulation  that 
she  was  to  lose  the  annuity  if  she  be- 
came virtuous. 

(<r)  This  has  been  held  in  England 
in  these  several  cases  :  ex  parte  Cottrel, 
i  Gowper,  242,  being  a  bond  by  a  per- 
BQQ  to  pay  a  certain  sum  to  another 
man,  in  conaideration  of  his  marrying 
a  woman  who  had  lived  with  the  ob- 
ligor ;  in  M.  Annandale  v.  Harris,  2 
P.  Williama,  433,  being  the  case  of  a 
bcHid  of  provision  by  a  nobleman  to  a 
woman  whom  he  had  seduced,  and  to  a 
child  he  had  by  her,  but  which  had  died 
befofe  the  action ;  in  ex  parte  Mumford, 
15  Veeey,  289,  where  a  claim  in  bank- 
ropicy  was  sustained  on  three  promis- 
sory-notes  granted  by  the  bankrupt  to 
the  petitioner  for  damages  and  ex- 
penfica  (for  which  an  action  had  been 
raised),  for  seducing  his  daughter ;  in 
Turner  v.  Vaughan,  2  Wilson,  839, 
being  the  case  of  an  annuity  of  L.30 
for  life  to  a  woman  for  past  cohabita- 
tion ;  in  Hilly.  Spencer,  Ambler,  641, 


where  a  bond  of  L.50  per  annum  to  a 
prostitute  for  her  future  maintenance 
was  sustained ;  and  in  Gibson  v.  Dickie, 
3  M.  and  S.  463,  where  effect  was 
given  to  a  bond  for  an  annuity  of  L.30, 
granted  in  consequence  of  past  cohabi- 
tation. 

(d)  In  the  case  of  i4nnan(/a2^,  already 
cited,  the  bond  was  intended  partly  as 
a  provision  to  the  child.  The  bond, 
also,  in  Cottrel  ex  parte,  waa  intended^ 
in  part,  for  the  same  purpose.  In 
Scotland,  in  the  case  of  Irvine  v.  Skene, 
7  March  1707,  Morr.  6351,  the  Court 
refused  to  sustain  it  as  a  ground  of 
nullity  against  a  bond,  that  it  had  been 
granted  by  a  mother  as  a  provision  to 
her  adulterous  child  ;  and  in  the  case 
of  Hamilton  v.  Bonamy  and  Hamiltonj 
26  June  1765,  Morr.  9471,  they  sus- 
tained a  bond  by  a  father  under  the 
same  circumstances,  so  far  as  it  waa 
intended  as  a  provision  to  the  child  be- 
gotten in  the  adultery. 

(c)  Whally  v.  Norton,  1  Vem.  483, 
where  an  opinion  to  this  effect  was 
expressed  by  the  Master  of  the  Rolls, 
and  Matthew  v.  Hanhurgh  and  Ux.  2 
Vern.  187.  Vide  also  1  Bellas  Comm. 
299. 

(/)  In  Durham  v.  Blackwood,  20 
July  1622,  Morr.  9469,  the  Court  re- 
fused to  sustain  such  a  bond  of  aliment, 
even  in  so  far  as  it  was  intended  for 
the  benefit  of  the  issue.  In  Ross  v. 
Robertson,  25  June  1642,  the  Court 
went  to  the  other  extreme,  sustaining 
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husband  to  condone  his  wife's  adultery.'  Another  instance  of 
a  bill  annulled  ob  turpem  cauaaniy  in  a  suspension  between  the  ori- 
ginal parties,  occurs  in  a  recent  case  (a).  2.  A  bond  or  other 
security  affords  no  ground  of  action,  when  given  in  consideration 
of  the  grantee  dropping  a  criminal  prosecution  (6),  or  procuring  a 
pardon  (c),  or  suppressing  evidence  (d).  But  such  a  bond  or  secu- 
rity has  been  sustained,  when  it  is  accepted  by  a  party  merely  in 
satisfaction  of  his  civil  claims  (though  these  should  arise  from  the 
delict  of  another  party)  (e) ;  or  when  authorized  by  the  Court  as 
part  of  the  punishment  (/)  ;  or  when  taken  by  an  excise-officer  in 
satisfaction  of  penalties  which  he  holds  a  warrant  to  recover,  pro- 


a  similar  bond  for  the  sole  benefit  of 
the  mother.  But,  in  the  later  case  of 
Hamilton  ▼.  Bonamy  and  Hamilton, 
note  dy  they  adopted  what  appears  to 
be  the  proper  distinction,  sustaining 
such  a  bond  so  far  as  designed  for  the 
offspring,  while  they  set  it  aside  with 
regard  to  the  adulterous  mother.  Vide 
also  the  English  case  of  Priest  v.  Parrot, 
2  Vesey,  160. 

(a)  Hamilton  v.  Main,  3  June  1823, 

2  S.  and  D.  356. 

(6)  In  Wallace  v.  Hardacrt,  1  Camp. 
45,  action  was  sustained  on  a  bill  taken 
instead  of  a  forged  bill,  solely  on  the 
ground  of  there  having  been  no  bargain 
to  stifle  a  prosecution  for  the  forgery. 
In  Collins  v.  Blantem,  2  Wilson,  349, 
action  was  refused  on  a  bond  taken  as 
a  substitute  for  a  promissory -note, 
which  had  been  granted  in  considera- 
tion of  the  granter  abandoning  a  pro- 
secution for  perjury.  In  Kennedy  v. 
Cameron,  7  Feb.  1823,  2  S.  and  D. 
192,  the  Court  passed  the  suspension 
of  a  charge  on  a  bill  granted  to  induce 
a  party  to  drop  a  prosecution  for  theft, 
even  while  the  bill  was  in  an  indorsee's 
hands,  the  bill  having  been  indorsed 
after  the  trial  (in  which  the  pannel 
had  been  acquitted),  and  the  date  of 
the  indorsation  being  torn  off. 

(c)  Stewart  v.  The  Earl  of  Galloway, 

3  June  1762,  M.  9465 ;  Norman  v.  Cole, 
3  Esp.  253,  per  Lord  Eldon,  G.  J. 


(d)  In  Pool  V.  Bonsfield,  1  Camp. 
55,  Lord  EUenborough  denied  effect  to 
an  agreement  by  the  payee  of  a  bill  to 
discharge  it,  on  condition  of  his  not 
being  pressed  in  Court  to  answer  the 
matters  contained  in  an  affidavit.  In 
Nerot  V.  Wallace,  3  T.  R.  17,  the  same 
decision  was  given  against  an  agree- 
ment by  the  Mend  of  a  bankrupt  to 
give  a  sum  to  his  creditors,  if  they 
would  desist  from  examining  him  wit^ 
regard  to  certain  funds. 

(e)  In  Harding  v.  Cooper,  1  Stark. 
467,  effect  was  given  to  an  agreement 
by  the  father  of  a  bankrupt,  who  was 
prosecuted  for  fraud,  to  pay  the  prose- 
cutor 2s.  6d.  per  pound,  with  his  costs 
in  the  civil  proceedings  (after  which 
the  prosecution  was  dropped),  the 
dropping  of  the  prosecution  not 
being  proved  to  be  part  of  the  agree- 
ment. 

(/)  In  Seal  v.  Wingfield,  11  East. 
46,  this  appears  to  have  been  the  ground 
of  judgment.  In  Kirk  v.  Strickwood, 
1  N.  and  Mann.  275,  where  a  party 
convicted  of  a  misdemeanour  was  ad- 
vised by  the  Court  to  settle  with  the 
prosecutor,  and  in  consequence  paid 
L.20,  and  granted  a  note  for  about 
L.19,  including  the  costs  of  prosecu- 
tion, in  respect  whereof  only  a  nominal 
sentence  was  passed  upon  him,  action 
was  sustained  on  the  note.  Vide  re- 
port in  4  B.  and  Ad.  421. 
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vided  his  conduct  is  approved  of  by  his  superiors  ;  it  being  held,  in 
such  a  case,  that  satisfaction  has  been  given  to  all  concerned  (a). 
3.  In  Scotland,  the  magistrates  of  a  burgh,  suing  on  the  indorsation 
of  a  bill  made  to  them  by  a  debtor  confined  in  their  jail,  for  their 
indemnity  in  case  of  his  making  his  escape,  were  found  to  have  no 
good  right;  it  being  held,  that  such  a  transaction  was  illegal,  as 
tending  to  make  magistrates  negligent  (b).    4.  Effect  has  been 
refused  in  England  to  a  promissory-note  granted  to  parish  officers 
by  the  father  of  a  natural  child,  in  consideration  of  being  relieved 
from  its  maintenance ;  this  being  held  inconsistent  with  the  Eng- 
lish statutes,  and  with  public  policy  (c).    In  a  Scotch  case  (tQ,  such 
an  agreement  was  foimd  ineffectual  against  a  claim  by  the  child, 
but  the  father^s  claim  of  relief  against  the  kirk  treasurer  was  re- 
served.    5.  In  England,  where  wagers  are  countenanced  at  com- 
mon law,  action  is,  however,  refused  on  certain  kinds  of  wagers 
(and  of  course  on  securities  granted  in  implement  of  them),  as  being 
contrary  to  public  policy  (^),  or  to  the  feelings  or  interests  of  a  third 
person  (/),  and  for  other  causes.     But  our  courts  refuse  effect  to 
all  wagers,  on  the  sound  principle,  that  courts  of  law  were  instituted 
solely  for  protection  of  real  rights,  and  for  the  enforcement  of  seri- 
008  contracts  (g).     Even  in  England,  it  has  been  held  that  a  judge 


(a)  Pilkington  v.  Green  and  Another^ 
2  Boa.  and  Pull.  151 ;  Sugars  v.  Brink- 
worth,  4  Gamp.  46. 

(6)  ShooUn-ed  and  Others  v.  Osborne, 
18  June  1769,  Morr.  9468. 

(c)  Cole  V.  Gotper,  6  East.  110. 

(d)  Rankine,  7  Dec.  1833,  12  S.  and 
D.  183. 

(f)  Vide  Chitty,  56,  and  cases  there- 
in cited.  Vide  also  Gilbert  v.  Sykes, 
16  East.  150,  where  action  was  refused 
upon  a  wager  as  to  the  life  of  Napoleon 
Bonaparte. 

(/)  In  Da  Costa  v.  Jones,  2  Cowper, 
729,  a  wager,  as  to  the  sex  of  the 
Cberalier  D'Eon,  was  held  to  be  illegal. 
Vide  abo  Ditchboume  v.  Goldsmith,  4 
Camp.  152,  and  some  other  cases  of 
wigex«,  in  a  note  to  the  report  of  this 
and  in  Chitty,  56. 

(g)  In  an  early  case,  Ay,  B,9  Feb. 
1676,  Morr.   9506,  the   Court   gave 


effect  to  a  wager,  though  some  of  their 
number  were  against  it,  on  the  grounds 
which  have  been  ultimately  adopted  ; 
and,  in  another  case,  Hope  v.  Tweedic, 
3  Dec.   1776,  Morr.  9722,  the  Court 
appears  to  have  recognised  the  legality 
of  wagers  in  general,  though  they  did 
not  give  effect  to  the  wager  then  in 
question.     But  it  is  now  finally  de- 
cided, Bruce  v.  Ross,  26  Jan.   1787, 
M.  9523,  affirmed  3   Pat.  App.   107, 
and  Wordsworth  v.  Pettigrew,  15  May 
1799,  Morr.  9524,  that  wagers  are  not 
actionable.    In  the  first  of  these  cases 
there  were  two  objections :  1.  That  no 
wager    could  be    sustained;  and,  2. 
That  the  wager  in  question  was  con- 
trary to  public  policy.    The  decision 
was  affirmed  upon  appeal  on  the  first 
ground,  as  appears  from  Mr  J.  Buller^s 
opinion,  3  T.  R.  697,  where  he  expresses 
a  wish  that  the  question  were  alsorecon- 
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may  refuse  to  try  a  wagering  question^  except  for  the  purpose  of 
recovering  money  from  the  stakeholder  (a).  6.  A  bond  or  agree- 
ment, which  has  the  effect  of  restraining  the  granter  from  marriage^ 
has  been  found  in  England  not  to  form  a  ground  of  action  (b), 
^  On  the  other  hand^  a  bill  granted  to  a  woman  as  a  security  of  a 
promised  marriage,  is  valid,  and  may  be  enforced  against  the  man 
if  he  break  his  promise  (c).'  7.  Both  in  England  and  Scotland, 
all  agreements  stipulating  rewards  for  bringing  about  marriages 
are  invalid  (d),  8.  Though  some  restraints  on  natural  liberty  are 
ineffectual,  and  therefore  illegal  considerations  of  a  bill  or  note, 
such  as  an  obligation  to  perpetual  banishment  (a),  or  perpetual 
servitude  (/) ;  yet  it  has  been  held  ^  in  some  old  cases,  which  would 
probably  not  now  receive  effect,'  that  an  engagement  to  work  for 
hire  during  life  is  effectual  (g).     With  regard  to  restraints  of  a 


Bidered  in  England.  Lord  Mansfield, 
in  2  Ck>wp.  735,  and  Mr  J.  Afihurst,  as 
well  as  Mr  J.  BuUer,  in  2  T.  R.  615-1 C, 
express  a  decided  opinion  against  the 
propriety  of  giving  effect  to  wagers. 

(a)  Hasleton  v.  Jackson^  8  B.  and 
Cr.  221.  Vide  also  Bate  v.  Cartwriyht, 
7  Price,  540 ;  and  Graham  v.  Pollock^ 
6  Feb.  1848,  10  D.  646. 

(6)  In  Low  V.  Piers,  4  Burr.  2225, 
judgment  was  arrested  on  a  bond 
wherein  the  defendant  had  agreed  to 
pay  L.IOOO  to  the  plantiff  if  he  mar- 
ried any  other  woman  than  her.  In 
Hartley  v.  Rice,  10  East.  22,  judg- 
ment was  given  on  the  same  ground, 
against  a  bet  of  fifty  guineas,  which 
the  plaintiff  was  to  lose  if  he  married 
within  six  years. 

(c)  Calder  v.  Provan,  12  Jan.  1744, 
1  Pat.  App.  369.  This  decision  is, 
however,  not  reconcilable  with  Low 
V.  Piers,  quoted  in  the  preceding  note. 

(J)  Campbell  v.  Burns  and  Stewart, 
6  June  1676,  Morr.  9505,  Lord  Foun- 
tainhall  says  that  this,  which  seems 
to  have  been  the  first  process  of  the 
kind,  moved  *^  laughter ; "  but  he  does 
not  mention  how  it  was  decided.  In 
Buchan  v.  Cochran,  1698,  M.  9507,  a 
bond  of  this  kind,  for  L.  1000,  had  been 


found  null  by  the  Court  of  Chancery 
in  England;  but  the  creditor  having 
charged  upon  it  here,  at  least  so  far 
as  regarded  his  expenses  incurred  in 
the  debtor^s  business,  the  Court  ap- 
pointed him  first  to  condescend  on  the 
particulars  of  .those  expenses.  But 
it  does  not  appear  how  the  case  was 
at  last  decided.  The  point  was,  how- 
ever, settled  in  the  case  of  Thomson 
V.  M^KaiU,  14  Feb.  1770,  Morr.  9519, 
being  the  case  of  a  kind  of  pro- 
missory-note granted  by  the  parents 
of  a  young  man,  payable  on  condi- 
tion of  his  being  provided  by  the 
payees  with  a  suitable  wife.  The 
Court,  after  full  discussion,  found  that 
such  an  obligation  was  contra  bonos 
mores,  and  therefore  could  not  support 
an  action.  In  England,  such  bonds 
have  been  long  discouraged.  Vide 
Drury  v.  Hooke,  1  Vern.  412;  Duke 
of  Hamilton  and  Ux,  v.  Lady  Mchun, 
2  Vern.  652.  Vide  also  Chitty,  58, 
and  authorities  there  cited. 

(«)    Wedderhum    v.   Monorgun,    6 
March  1612,  Morr.  9453. 

(/)  Laird  of  Caprington  v.  Giddow, 
24  March  1632,  Morr.  9454. 

(g)  Ersk,  i.  7,  62;  Eeid,  18  Feb. 
1687, 1  FountainhaU,  439;  1  Bell,  802. 
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different  kind,  viz.,  restrictions  on  the  freedom  of  trade,  it  has  been 
decided  that  an  engagement  not  to  trade  at  all  within  this  country 
is  illegal  and  ineffectual ;  but  that  an  agreement  not  to  trade  in  a 
certain  place,  or  within  a  given  distance  of  it,  is  valid  (a).  By  the 
5  &  6  Ed.  VI.  c.  16,  and  the  49  Geo.  III.  c.  126,  which  extends  it  to 
Scotland,  and  likewise  applies  it  to  a  greater  number  of  cases,  all 
agreements,  bonds,  or  engagements  of  any  kind,  concerning  the  sale 
of  offices  connected  with  the  administration  of  justice,  or  in  the  gift 
of  the  Crown,  or  any  of  the  other  offices  described  in  these  two 
statutes,  are  void  as  respecting  the  parties  between  whom  the  agree- 
ment was  made  (6).  Analogous  to  this  case,  in  point  of  principle, 
is  an  agreement,  for  gain,  to  recommend  a  person  to  an  office  in  the 
army.  Relief  was  given  in  equity  agamst  a  promissory-note  granted 
by  a  subaltern  to  his  colonel  for  procuring  him  promotion  (c). 

All  contracts  made  with  an  alien  enemy  during  war  are  illegal.  Contracts  with 
'  and,  not  merely  voidable,  but  void'  (d).  It  has  therefore  been 
decided  in  England  (e),  that  a  bill  drawn  during  war,  by  an  alien 
enemy,  on  a  merchant  in  London,  and  indorsed  to  a  British  sub- 
ject, privy  to  the  original  contract,  could  not  produce  action  at 
the  indorsee's  instance,  even  on  the  return  of  peace.     On  the  same 


(a)  Watson  v.  Neuffert.  14  July 
1863, 1  MTh.  1110.  Vide  Hunlock  v. 
Blacklowe^  2'  Saunders,  156,  note  1 ; 
MitckeU  v.  Reynolds,  1  P.  Williams, 
189  ;  Cheesman  v.  Naish,  2  L. 
Rajm.  1456 ;  aud  Davis  ▼.  Mason^  5 
T.  R  118,  which  goto  establish  both 
pcHnts.  The  last  case  was  an  agree- 
ment of  this  kind  by  a  person  on 
being  admitted  as  assistant  to  a  sur- 
geon apothecary.  In  Scotland,  in 
the  case  of  Stalker  y.  Carmichael,  15 
Jan.  1735,  Morr.  9455,  where,  in  a 
coDtract  of  copartnery  between  two 
penons  to  carry  on  bookselling  in 
Glasgow,  to  last  for  three  years,  it 
vaa  stipulated,  that  either  of  them 
declining  to  renew  the  partnership 
Mhet  that  period  shonld  be  debarred 
from  trading  as  a  bookseller  in  Glas- 
gow (that  city  being  then  judged 
too  narrow  for  two  booksellers),  the 
Court,  in  a  reduction  of  the  contract, 


sustained  this  clause,  as  ^^not  con- 
trary to  the  liberty  of  the  subject." 
As  to  the  limits  of  such  an  agree- 
ment, vide  Young  v.  Timmins,  Tyrwh. 
225,  where  it  was  held,  that  an  agree- 
ment to  restrain  an  individual  in  a 
particular  trade,  but  without  an  ade- 
quate consideration,  and  also  a  note 
which  be  had  granted  for  damages 
arising  from  breach  of  agreement,  were 
void. 

(b)  This  subject,  as  well  as  the 
legality  of  selling  offices  in  Scotland 
at  common  law,  is  fully  discussed  in 
Brown's  Law  of  Sale,  116-30. 

(c)  Whittingham  v.  Burgoyne,  3 
Anstr.  900. 

{d)  Griswod  v.  Waddington,  16 
Johns,  R.  438. 

(e)  Willieson  v.  Pattieson  and  Others, 
7  Taunt.  439.  Vide  also  Ogden  v. 
Peek,  8  D.  and  R.  1. 
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principle,  it  has  been  decided  in  Scotland  (a),  that  when  bills 
accepted  by  one  British  subject  are  transferred  by  an  alien  enemy 
to  another  British  subject,  who  knows  of  the  declaration  of  war 
between  the  indorser^s  government  and  this  country,  the  latter  can- 
not maintain  action  on  them ;  it  being  held,  that,  by  receiving  bills 
which  he  knows  to  be  enemy's  property,  he  has  made  himself  an 
instrument  for  enabling  the  enemy  to  sue  in  our  courts.  In  a  sub- 
sequent case  (6),  where  the  acceptor  of  a  bill  payable  to  an  alien 
enemy  was  charged  for  payment  by  an  indorser,  who  admitted  that 
he  held  the  bill  for  the  payee's  behoof,  the  Court  would  not  even 
entertain  the  claim,  so  far  as  to  order  caution  for  its  amount  till  a 
peace,  but  simply  sisted  procedure.  A  similar  opinion  and  judg- 
ment is  said  to  have  been  given  in  another  case  (c).  In  all  these 
cases  the  British  indorsee  was  privy  to  the  original  illegality  of  the 
contract,  and  therefore  his  right  was  held  to  be  as  invalid  as  that 
of  the  original  creditor ;  and,  in  the  first  case,  he  was  not  even 
allowed  to  sue  upon  it  after  the  return  of  peace.  The  place  where 
^  the  bill  is  drawn,  and  the  names  of  the  parties,  will  be  often  indi- 
cations of  the  true  nature  of  such  a  transaction.  But  if  it  does  not 
appear  that  the  indorsee  knew  of  the  original  payee,  or  the  person 
from  whom  he  took  the  bill  or  note,  being  an  alien  enemy,  he  would 
seem  to  have  a  good  right  of  action,  since  the  exclusion  of  the 
original  parties  is  founded  merely  on  their  peculiar  and  personal 
character  of  alien  enemies,  which  does  not  infer  total  nullity  of  the 
obligation. 
Exceptional  It  has  been  decided,  that  a  British  subject  in  an  enemy's  country — 

*for  instance,  a  prisoner  of  war — may  validly  grant  a  bill  or  note  to 
another  British  subject  resident  there  ((/),  or  to  any  other  person 
not  an  enemy  (e),  "  A  state  of  war  does  not  suspend  the  rights  of 
commerce  between  neutrals,  or  the  general  obligations  of  contracts 
between  persons,  who  are,  in  no  just  sense  whatever,  parties  to  the 
war,  or  acting  in  violation  of  the  duties  growing  out  of  it"  (/).    If 

(a)  Johnson  v.  Goldsmith^  15  Feb.  (d)  Antoine  v.  Moirhead^  6«  Taunt. 
1H09,  F.  C.  237. 

(b)  Carron  v.  Cowan,  28  Nov.  1809,  (c)  Houriet  v.  Morris,  8  Camp.  303. 
F.  C.  (/)  Story,  §  103 ;  and  TheHoffnung, 

(c)  Wright  v.  Hutcheson,    17  Jan.  2  Rob.  R.  162;    The  Cosmopolite,  4 
1810,  F.  C.  Rob.  R.  8 ;  The  Clio,  6  Rob.  R.  67, 

there  quoted. 
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a  bill  or  note,  drawn  in  favour  of  a  British  subject  residing  in  the 
enemy's  country,  is  indorsed  by  the  payee  to  an  alien  enemy,  for 
instance,  by  an  English  prisoner  in  France  to  a  French  banker,  *  for 
the  purpose  of  obtaining  the  necessaries  of  life ;'  or  if  a  prisoner 
should,  ^  for  the  same  purpose,'  draw  a  bill  on  a  person  in  this  country, 
payable  directly  to  an  alien  enemy  (a),  the  title  of  the  latter  is  held 
to  be  good,  ^  as  it  is  not  for  the  interest  of  a  country  to  do  what 
would  prevent  such  of  its  subjects  as  were  unfortunate  enough  to 
be  made  prisoners  from  obtaining  the  means  of  living ;'  so  that, 
although  he  cannot  sue  on  it  during  the  war,  the  indorsee,  or  a 
person  acting  as  his  trustee  (&),  may  do  so  after  the  return  of 
peace  (c).  *  It  would  seem  that  the  objection  applies  only  to  the 
alien  enemies  themselves,  and  that  the  bill  may  be  valid  as  between 
the  other  parties  to  the  bill  (c2).' 

In  a  case  (e)  of  four  bills  drawn  by  an  English  prisoner,  then  Confirmation 

,  ,  ,  ox  after  peace. 

in  France,  on  a  person  in  this  country  in  favour  of  a  Frenchman 
(which,  as  they  stood  originally,  were  invalid  under  a  temporary 
Act,  34  Geo.  HI.  c.  9,  §  2,  not  applicable  to  the  other  cases  already 
cited),  Lord  Ellenborough,  in  an  action  against  the  drawer  (the 
drawee  having  refused  to  accept  them),  held,  that  though  the  bills 
were  void  originally,  a  promise  of  payment  made  by  the  drawer 
daring  the  subsequent  peace  was  binding.  This  decision  appears  to 
proceed  on  a  specialty  of  English  law,  according  to  which  even  a 
verbal  promise  is  binding,  if  made  on  a  good  consideration,  such 
consideration  being  held  to  exist  in  this  case.  In  Scotland,  nothing 
short  of  a  written  obligation  could  have  been  admitted ;  and  this 
would  have  been  binding,  whether  made  on  a  consideration  or  not. 

Parties  concerned  in  smuggling  have  no  claim  either  for  de-  Bills  for  nrice 
livery  of   the   smuggled  goods,  or  for   the   price  of  them  when  goods. 
delivered,  and,  consequently,  cannot  sue  on  a  bill  or  note  granted 
on  that  account.     Firsty  No  party  to  a  contract  for  smuggling 
goods  can  have  a  legal  claim  under  it  (/).     But  a  person  settled 

{a)Datdnizr,Morhead,6i:mjit.SS2.  1790,    M.    9550;     Young  v.    Tmlach, 

(h)  Ibid.  7  July  1790,  M.  9553  ;  Nishet's  Cr. 

(c)  AnUnne  Y.  Moirhead,  note  {d),^.  v.   Robertson,   Jan.   1791,   M.   9554; 

74.  ^iggs  V.  Lawrence,  3  T.  R.  454 ;  Clugas 

(<0  Story,  §  104.  v.  Penaluna,  4  T.  R.  466;   Culkn  v. 

(«)  Duhamd  v.  Pickering,  2  St.  90.  Philp,  15  May  1793,  and  Reid  v.  Mac- 

(/)  Cantiey  v.  Robertson,  11  Feb.  donald,  15  May  1793,  M.  9554-5. 
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abroad,  whether  foreigner  or  native,  has  an  action  here  for  the 
price  of  goods  sold  and  delivered  by  him  abroad,  though  he  should 
know  that  they  are  to  be  smuggled  into  this  country,  unless  he  was 
a  party  to  the  smuggling  (a).  Secondly ^  A  party  buying  contraband 
goods  in  this  country,  when  he  knows  that  they  are  contraband, 
cannot  enforce  delivery  of  them,  or  claim  damages  for  breach  of 
contract  (6).  Thirdly,  Although  it  was  once  held,  that  a  smuggler 
who  had  sold  goods  within  the  country  after  they  were  smuggled, 
had  an  action  against  the  buyer,  on  bills  granted  for  the  price  (c), 
the  sounder  opinion  appears  to  be,  that  he  has  not  ((/). 

Although  the  rule  now  stated  appears  to  be  the  proper  one  in 
an  action  by  the  importer  of  smuggled  goods  for  the  price  of  them, 
it  has  been  decided  (e),  that  it  does  not  apply  in  an  action  by  a 
party  who  has  bought  the  goods  from  the  importer,  against  a  third 
party  to  whom  he  has  sold  them,  though  the  goods  had  not  paid  the 
duties,  and  were  seized,  as  having  been  delivered  without  a  permit. 
If  such  sale  and  delivery  has  been  prohibited,  it  may  be  doubted 
whether,  according  to  the  principles  already  stated,  any  party  can 
maintain  action  under  the. contract.  But  the  Court  held,  that  such 
a  rule  would  introduce  great  embarrassment  into  retail  trade,  by 
enabling  every  customer  to  urge  the  objection.  For  the  reasons 
already  mentioned,  no  action  on  a  bill  or  note,  though  granted 
originally  for  contraband  goods,  can  be  refused  at  common  law  to 
an  indorsee,  unless  he  is  proved  to  have  been  concerned  in  the  un- 
lawful transaction  (/).  But  a  note  indorsed  to  a  French  house  by 
a  ^arty  residing  in  England,  for  payment  of  French  silks,  while 
their  importation  was  prohibited  (^),  was  decided,  in  respect  of 

(a)  Holman  v.  Johtison,  1  Cowper,  (d)  1  Bell's  Comm.   807  ;    Brown 

841;  Walkerv.  Falconer,  27  Fob.  I7b9]  on    Sale,  148;    M'Lure  v.  Patersan, 

and  More  v.  Steven,  13  Nov.  1765,  M.  8  Nov.  1775,  5  Br.  Sp.  582  ;  Duncan 

9548-5 ;  Cullen  and  Co,  v.  Philp,  ut  v.  Thomson,  8  Feb.  1776,  M.  Ap.  1  ; 

supra ;    Greig  v.    Davidson,   18  Jan.  M^Lure  v.  Paterson,  26  Feb.  1779,  M. 

1789,  M.  9550 ;  Hodgson  v.   Temple,  9546.    Opinions  of  judges,  2  Hailes, 

5  Taunt.  181 ;   Meux  v.  Humphries,  829  ;  1  Bell's  Com.  807. 

8  Carr.  and  P.  79.  (e)  Maclean  v.  Sword^  5  Dec.  1788, 

(6)  Scougal  v.   Gilchrist,   16  Nov,  M.  9549. 

1786,  M.  9587;    Cockbum  v.  Grant,  (/)  Richard  y,  Brackenridge,  20  Feb. 

1 1  Nov.  1741,  M.  9589.  1798,  M.  1528,  and  BeU's  Caaes. 

(c)  Wilkie  v.  Macneil,  6  Nov.  1740,  (g)  By  50  Geo.  III.  c.  55,  §  1. 
M.  9588 ;    Customs  v.   Morrison,  27 
Nov.  1728,  M.  9588. 
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the  indorsee's  concern  with   the  importation,  to   be   not   action- 
able (a). 

No  bill  or  note  granted  by  a  bankrupt  as  a  preference  to  par-  Preference 

bills  bv  l)ftuk~ 

ticnlar  creditors,  in  order  to  induce  them  to  concur  with  the  other  rupts. 
creditors  in  a  proposal  of  composition,  *  or  for  concurring  in,  facili- 
tating, or  obtaining  the  bankrupt's  discharge,'  can  produce  action. 
'  This  is  specially  enacted  with  reference  to  preferences  by  bankrupts 
under  the  sequestration  statute,  making  them  null  and  void  (b)  ; 
and  it  holds  at  common  law  with  reference  to  preferences  granted 
by  bankrupts  under  private  trusts  for  the  purpose  of  inducing  con- 
sent by  particular  creditors  to  an  offer  of  composition,  to  the  extent 
at  all  events  of  refusing  action  on  them  in  the  hands  of  parties 
cognisant  of  the  fraud  (c).' 

There  are  other  transactions  declared  illegal  by  statute,  which  Bills  in  trans- 

.  Ill  •  1  •       1  I*  •        •        actions  illegal 

consequently  exclude  the  parties  concerned  m  them  from  mamtam-  by  statute. 

ing  action  upon  any  bill  or  obligation  arising  out  of  them.     Among  Tippling  Act 

these  are  the  sale  of  any  quantity  of  spirits,  to  the  amount  of  less 

than  20s.  at  one  time,  on  credit.     This  is  declared  illegal  by  24  Geo. 

n.  c.  40,  §  12,  which  enacts,  that  "  no  person  shall  be  entitled  unto, 

or  maintain  any  cause,  action,  or  suit,  or  recover  either  in  law  or 

equity,  any  sum  or  sums  of  money,  debt  or  demand,  for  or  on  account 

of  any  spirituous  liquors,  unless  it  shall  have  been  really  and  bona 

fide  contracted  at  one  time  to  the  amount  of  20s."     ^  A  bill  granted 

entirely  for  furnishings  of  spirits  below  the  value  of  20s.  at  one 

time,  is  of  course  bad  (d).     Bills  even  partially  granted  for  such 

furnishings  are  also   bad.'      Where   the   plaintiff   had  got  a  bill 

from  the  drawer,  partly  for  money  lent,  and  partly  in  consideration 

of  spirits  sold  to  an  amount  below  20s.  at  one  time,  the  Court  of 

Common  Pleas,  in  an  action  against  the  acceptor,  held,  that  the  bill 


(a)  BiUardr.  Hayden^  2  C.  and  Pay. 

472. 

(6)  19  &  20  Vict.  c.  79,  §  150.  The 
Esgliah  Bankruptcy  Act,  1861  (24  & 
25  Vici.  c.  1S4,  §  167),  does  not  annul 
sach  preference  bilk,  but  subjects  the 
creditcarB  to  a  penalty  of  three  times 
tbeir  amount.  This  would  also  have  the 
effect  of  making  the  bill  not  actionable 
in  tke  hands  of  a  cognisant  indorsee. 

(r)  Cockskm  V.    Bennett,  2   T.  R. 


763  ;  Jackson  v.  Lomas,  4  T.  R.  166  ; 
Byrant  v.  Christie,  1  Starkie,  329; 
Leicester  v.  Rose,  4  East.  372  ;  WelTs 
V.  Girling,  1  Brod.  and  Bingh.  4.ff  ; 
Knight  v.  Hunt,  5  Bingh.  432;  vide 
Britten  v.  Hughes,  5  Bingh.  460*;  Sea- 
ger  v.  Billington,  5  C.  and  Pay.  456 ; 
Haywood  v.  Chambers,  5  B.  and  Aid. 
763. 

(rf)  Russel,  6    July  1808,  1   Bell's 
Comm.  801. 
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Stock-jobbing, 
and  the  like. 


was  not  effectual  to  the  plaintiff,  even  for  the  lent  money  (a).  *The 
same  was  held  in  Scotland,  where  a  bill  was  granted  partly  for  sales 
of  liquors  struck  at  by  the  Tippling  Act,  and  partly  for  sales  of 
other  goods.  There  was  considerable  doubt  on  the  point ;  but  ulti- 
mately a  majority  of  the  judges  adopted  the  English  principle,  that 
a  bill  in  part  for  an  illegal  consideration  was  bad  in  totOy  and  re- 
duced the  bill  (6).'  In  an  English  case  (c),  where  a  bill  for  L.IO,  7s., 
and  a  note  for  L.IO,  3s.  6d.,  had  been  granted  for  an  account 
composed  of  board  and  lodging,  and  of  furnishings  of  spirits,  and 
the  latter  did  not  amount  either  to  the  sum  in  the  bill  or  that  in  the 
note,  indefinite  payments  previously  made  were  allowed  to  be  im- 
puted to  the  spirits  (it  being  held  that  the  statute  merely  prevented 
recovery  of  such  a  debt,  not  that  it  was  void),  and  the  plaintiff  was 
allowed  to  recover  on  one  of  the  securities,  viz.,  the  bill  for  the 
balance.  *  Strong  opinions  have  been  expressed  by  a  majority  of 
the  Scotch  judges,  that  this  decision  was  wrong  (d).^  It  has  been 
held  (e),  that  the  Act  does  not  apply  to  furnishings  made  by  one 
spirit-dealer  to  another,  as  its  object  was  only  to  prevent  tippling  in 
the  consumers  of  spirits. 

An  engagement  by  a  person,  not  possessed  of  stock,  to  pay  or 
compound  differences  occasioned  by  the  rise  or  fall  of  stocks,  is 
illegal  (/).  It  has  been  decided  that  promissory-notes,  in  so  far  as 
granted  for  the  share  of  profits  arising  from  such  an  illegal  trans- 
action, could  not  be  rdnked  on  the  granter^s  estate  (g) ;  and  that  even 
the  indorsee  of  a  bill  granted  on  a  similar  account  could  not  claim 
on  it,  when  he  was  in  circumstances  that  rendered  him  liable  to  the 
same  exceptions  with  the  original  holder  (A).  ^  Transactions  of  the 
same  kind  in  railway  shares,  or  shares  of  joint-stock  companies,  are 


(a)  Scott  V.  Gilmour,  3  Taunt.  226 ; 
Gaitshill  v.  Greathead,  1822,  1  D.  and 
R.  859  ;  Cruikshank  v.  Rose^  5  C.  and 
P.  19.  An  opposite  decision  appears 
to  have  been  given  by  Lord  Ellen- 
borough  at  nisi  prius  in  Spencer  v. 
Smith\  1811,  3  Camp.  9. 

(6)  Maitland  v.  Rattray^  14  Nov. 
1848,  11  D.  71. 

(c)  Cruikshank  v.  Rose^  ut  supra. 

(rf)  Maitland  v.  Rattray,  ut  supra. 


(«)  Jackson  v.  AtrUl^  Peake^s  C, 
N.  P.  180. 

(/)  Prohibited  by  7  Geo.  IL  c.  8 ; 
made  perpetual  by  10  Geo.  IL  c.  8.  In 
Faikney  v.  Raynons,  4  Burr.  2070,  the 
law  on  this  subject  is  taken  for  granted, 
though  it  was  held  not  to  apply  in  the 
actual  case.  Vide  also  Steers  v.  Lash- 
ley,  6  T.  R.  61,  and  Thomas  y.  Newton, 
2  C.  and  Pay.  606. 

(g)  Ex  parte  Bulmer,  13  Ves.  313. 

(h)  Brown  v.  Turner,  7  T.  R.  680. 
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also  gaining  (a).'  Private  copartnerships  for  sea  insurance  (b) ;  in- 
surance on  ships  or  lives  hy  parties  who  have  no  interest  in  them  (c)  ; 
the  sale  of  a  vote,  or  bribery  at  an  election  (d)  ;  a  simoniacal  pac- 
tion («)  ;  an  insurance  in  a  lottery  (/)  ;  or  a  contract  to  ransom  a 
British  ship,  or  goods  on  board  of  a  ship  which  shall  be  captured  by 
an  enemy  (g)  ;  or  money  expended  by  the  payee  in  conducting  an 
unlicensed  theatre  (A)  ;  have  all  been  decided  to  form  illegal  con- 
siderations. 

It  has  been  decided,  both  in  Scotland  and  in  England,  that  a  Bm  for  con- 
bill  or  note  for  apprentice-fee,  not  mentioned  in  the  indenture  of  tice-fee. 
apprenticeship  (so  that  the  indenture  may  be  written  on  a  stamp 
conformable  to  it),  cannot  produce  action  or  diligence  at  the  payee's 
instance,  in  consequence  of  the  8  Ann.  c.  9,  §  39,  which  enacts, 
that  in  such  a  case  the  agreement  of  apprenticeship  shall  be  void, 
there  being  thus  no  consideration  for  the  bill  or  note.  This  has 
been  decided  in  a  case  (t),  where  it  was  held,  that  the  master  could 
not  enforce  a  note  for  apprentice-fee,  to  the  effect  even  of  recovering 
the  sum  expended  on  the  apprentice's  maintenance ;  and,  on  the  same 
ground,  a  charge  on  a  bill  granted  for  apprentice-fee  was  suspended 
in  Scotland  (k).    In  another  case  (Z),  which  was  a  reduction  of  bills 


(a)  8  &  9  Vict  c.  109,  §  18 ;  Grize- 
wood  T.  Blane,  11  C.  B.  538.  But  the 
contraet  bet'ween  thespecolator  and  his 
broker  is  not  made  illegal ;  Foulds  v. 
Thomson,  10  June  1857,  19  D.  803. 

(6)  6  Geo.  I.  c.  18 ;  Aubert  v.  Afaze, 
2  Bob.  and  Pull.  371. 

(c)  19  Geo.  II.  c.  37.  Vide  Kent  v. 
birdj  2  Cowper,  583 ;  also  Roebuck 
and  Another  v.  Hammerton,  2  Cowper, 
737,  where  this  act  was  applied  to  a 
wager  policj  regarding  the  sex  of  the 
Chevalier  D'Eon. 

(dy  Sulston  T.  Norton,  3  Burr.  1235 ; 
The  King  v.  Pitt,  1  Bl.  380 ;  in  both 
ci  which  cases  the  bribery  was  held  to 
he  unlawful,  though  it  was  said  not  to 
hare  bad  the  effect  of  corrupting  the 


(e)  Vide  Morr.  9578-83. 

(/)  Vide  1  G.  IV.  c.  72,  §  35,  and 
preiious  statutes  regarding  lotteries ; 
ako   Wffatt  ▼.   Bulmer,   2  Esp.   537, 


where  the  rule  was  taken  for  granted, 
though  held  not  applicable  to  an  oner- 
ous indorsee. 

(jg)  Prohibited  by  22  Geo.  III.  c. 
25,  §  1,  and  45  Geo.  III.  c.  72 ;  the  last 
of  which  declares  all  bills,  bonds,  etc., 
granted  in  consideration  of  such  a  con- 
tract, to  be  absolutely  void,  except, 
however,  in  a  case  of  extreme  neces- 
sity, to  be  judged  of  by  the  High 
Court  of  Admiralty.  In  the  case  of 
Webb  V.  Brooke,  3  Taunt.  4,  action  was 
refused  on  a  bill  granted  on  account 
of  such  a  contract,  the  plaintiff  being 
held  to  be  directly  concerned  in  the 
transaction. 

(A)  De  Begnis  v.  A  rmstead,  10  Bingh. 
107. 

(0  Jackson  v.  Warwick,  7  T.  R.  121. 

(k)  Donaldson  v.  Fulton,  14  Feb. 
1754,  Morr.  587. 

(0  Shepherd  Y.  Innes,  19  Nov.  1760, 
Morr.  589. 
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granted  for  apprentice-fee,  on  this  ground  inter  aliOy  the  Court 
repelled  that  reason  of  reduction,  as  the  apprentice-fee  had  been 
ultimately  marked  on  an  extract  of  the  indenture,  and  the  corre- 
sponding duties  paid,  holding  that  this  was  sufficient  (in  terms  of 
the  Stamp  Acts  of  that  period),  even  when  done  after  the  appren- 
tice's death. 

Gaming  was  early  discountenanced  in  Scotland  by  the  Act 
1621,  c.  14,  which  provides,  that  if  any  man  win  at  carding  or 
dicing  above  100  merks  within  twenty-four  hours,  or  gain  at  wagers 
upon  horse-races  above  that  sum,  the  superplus  shall  be  consigned 
in  the  hands  of  the  thesaurer  of  the  kirk  in  Edinburgh,  or  in  the 
hands  of  the  kirk-session  in  the  country,  to  be  employed  upon  the 
poor  of  the  paroche  where  such  winning  shall  happen.      In  one 
case  (a),  the  Court  considered  this  Act  to  have  been  in  desuetude 
in  time  past.     But  they  declared  that  they  would  enforce  it  in 
future ;  and  accordingly  it  has  been  enforced  in  several  subsequent 
cases   (b).    But  the  law  as  to  such  securities  for  gaming  debts 
(though  not  as  to  the  other  matters  provided  for  by  the  Act  of 
1621)  was  changed  by  9  Ann.  c.  14,  *now  repealed.'     *The  matter 
is  now  regulated  by  the  Act  8  &  9  Vict.  c.  109,  §  17  (c),  which 
enacts,  "  That  all  contracts  or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  and  wagering,  shall  be  null  and  void." 
This  Act,  in  repealing  the  Act  of  9  Anne,  excepts  so  much  of  the 
latter  as  was  altered  by  the  Act  5  &  6  WiUiam  IV.  c.  41,  which 
enacted  that  bills  and  notes  within  the  operation  of  9  Anne,  in 
place  of  being  held  void,  should  be  held  to  be  executed  for  an  illegal 
consideration.     The  effect  of  this  enactment  is  not  veiy  clear ;  but 
it  would  appear  to  be  that  a  bill  or  note  for  a  gaming  consideration 
is  not  null  to  all  effects,  but  that  a  person  who  proved  himself  a 
bona  Jide  holder  for  value  could  recover  on  it  (d).     Proof  that  a  bill 


(a)  Straiton  v.  The  Laird  of  Craig- 
mUlar,  19  July  1688,  M.  9506. 

(b)  Ramsay  v.  Grant,  9  Feb.  1711, 
M.  10551 ;  Maxwell  v.  Blair's  Trtts- 
Ues,  14  July  1774,  and  15  June  1775, 
M.  9522  and  10580. 

(c)  In  Foulds  V.  Thomson,  10  June 
1857,  19  D.  803,  although  no  objec- 
tion was  taken  at  the  bar,  some  doubte 
were  expressed  on  the  bench,  whether 


this  statute  was  applicable  to  Scotland. 
The  grounds  of  the  doubt  were  not 
made  very  apparent,  and  the  case  was 
decided  on  the  footing  that  the  statute 
applied. 

{d)  Chitty,  p.  59.  Hay  v.  Ayling, 
16  Q.  B.  423,  20  L.  J.  (Q.  B.)  171 ; 
Fitch  V.  Jones,  5  E.  and  B.  238, 24  L.  J. 
(Q.  B  )  298  ;  Don  v.  Richardson,  16 
June  1858,  20  D.  1138. 
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was  granted  for  a  gaming  consideration  may  be  by  parole  (a),  but 
the  person  stating  the  objection  must  state  clearly  both  the  gaming 
transaction  in  which  the  bill  originated,  and  the  mode  in  which  the 
holder  became  acquainted  with  it  (b). 

*  Gaming  or  wagering  implies  that  there  are  two  parties  playing 
against  each  other.  Advances  made  by  a  broker  to  pay  differences 
on  time  bargains  on  behalf  of  a  constituent,  who  had  employed  him 
to  speculate  (or  gamble)  in  stocks,  are  not  in  this  position,  and  there- 
fore not  illegal  (c).  Such  advances  are  on  quite  a  different  footing 
from  the  transactions  between  the  speculators  themselves,  which  are 
struck  at  by  the  Act  (d).  On  the  same  principle,  a  bill  for  money  lent 
to  a  person  to  enable  him  to  gamble,  does  not  appear  to  be  bad  (e). 
Of  course  a  bill  granted  for  such  a  purpose  as  the  payment  of  a 
horse-racing  bet,  is  bad  in  the  hands  of  all  who  know  its  origin  (/  ).' 

'  It  is  believed  that  there  is  now  no  instance  of  a  statute  declaring  Case  of  in- 
bills  and  notes  to  be  null,  which  does  not  except  the  case  of  their  null  by  statute. 
coming  into  the  hands  of  an  onerous  innocent  indorsee.     The  de- 
cisions on  the  effect  of  bills  null  by  statute,  in  the  hands  of  such 
indorsees,  are  therefore  not  of  much  consequence  now,  and  they  are 
retained  merely  as  illustrative  of  certain  principles.'     In  England, 
though  a  strong  inclination  was  once  expressed  (g)y  to  find  such 
bills  or  notes  available  to  bona  Jide  onerous  indorsees,  it  is  settled 
by  a  long  train  of  decisions,  that  when  they  are  declared  altogether 
null  by  statute,  they  cannot  be  made  available  to  any  purpose,  in 
whatever  hands  they  are  placed  (A).     Indeed,  it  does  not  appear 
that  the  words  of  the  different  Acts,  declaring  the  absolute  nullity  of 
the  securities  to  which  they  refer,  could  be  reconciled  with  the  idea 
of  giving  them  effect  even  in  the  hands  of  indorsees.     The  correct- 


(a)  StUUm  V.  AinslU,  13  Dec.  1851, 
14  D.  p.  184 ;  11  May  1852, 1  M^Q.  299. 
{li)  Don  V.  Richardson^  supra, 

(c)  Fouldsv,  Thomson,  10  June  1857, 
19  D.  803. 

(d)  Grizewoodr,  Blane,  11 C.  B.  538. 
(«)  See  Robinson  v.  Bland,  2  Burr. 

1077. 

(/)  See  opinion  of  English  counsel, 
taken  bj  Court  in  Don  v.  Richardson, 
16  June  1858,  20  D.  1138. 

I. 


(g)  Per  Gibbs,  C.  J.,  in  Jones  v. 
Davidson,  Holt,  257-8. 

(h)  Bower  V.  Dampton,  2  Str.  1155  ; 
Lowe  V.  Waller,  2  Dougl.  735  ;  Young 
V.  Wright,  1  Camp.  139 ;  and  Ackland 
V.  Pierce,  2  Camp.  599  ;  Jones  v. 
Davidson,  note  1,  by  Gibbe,  C.  J. ; 
Lowes  V.  Mazzaredo,  1  Stark.  385 ; 
Shilleto  V.  Theed,  7  Bingh.  405  ;  Aliker 
V.  Howell,  1  Nev.  and  Mann.  191 ; 
Henderson  v.  Benson,  8  Price,  281. 
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ness^  therefore,  of  some  early  Scotch  decisions,  to  an  opposite  effect, 
on  this  subject  was  long  questioned  (a) ;  and  it  was  at  last  delibe- 
rately decided,  that  the  b(ma  fide  onerous  indorser  of  a  bill  accepted 
for  a  gambling  debt  *  (then  null  and  void  under  the  9th  Anne),'  had 
no  claim  on  it  against  the  acceptor  (i).  But  it  has  been  decided, 
that  the  bona  fide  and  onerous  assignee  to  a  bond  granted  for  such 
a  debt  has  recourse  against  the  cedent,  although  the  warrandice 
should  be  from  fact  and  deed  only  (c). 

The  law  of  England  has  adopted  some  modifications  of  the  doc- 
trine now  mentioned  (d),  with  regard  to  the  indorsees  of  bills  or 
notes  declared  null  by  statute  : — 

\stj  Although  the  indorsee  should  be  cut  off  from  his  action  against 
the  other  parties  to  such  a  bill  or  note,  he  has  a  good  claim  against 
his  indorser  (e).  This  claim  must  be  made  either  on  the  bill  or  note 
itself,  or  on  the  original  consideration  of  indorsing  it.  In  a  case 
already  referred  to  (/),  the  Court  of  King's  Bench  appear  to  have 
sustained  action  on  the  bill,  holding,  that  though  the  words  of  the 
Act  9  Anne  nullified  all  bills,  notes,  etc.,  generally,  it  could  not  be 
meant  to  nullify  the  obligation  by  the  payee  and  indorser  of  such 
bills  or  notes  to  onerous  indorsees.  An  indorsement  has  long  been 
held  to  be  a  new  bill  by  the  indorser,  in  which  he  is  liable  to  the 
indorsee  as  drawer  (jr). 

2dlyj  If  an  indorsee  to  such  a  bill  or  note  takes  a  new  security. 


(a)  White's  Trustees  v.  Johnstone's 
Trusteed,  22  June  1819,  N.  R.,  noticed 
in  5  S.  and  D.  40 ;  Elliot  v.  Cocks  and 
Co.,  24  Nov.  1826,  6  S.  and  D.  40. 

(b)  Hamilton  v.  Russell,  18  May 
1832,  10  S.  D.  B.  649. 

(c)  Whitens  Trustees  Y.  Graham,  16 
May  1828,  F.  C.  In  another  case, 
BaUantyne  and  Co.  v.  Ahud  and  Sons, 
15  Jan.  1828,  6  Shaw  and  D.  384,  a 
majority  of  the  Court  (2d  Division), 
viz..  Lords  Glenlee  and  Alloway,  held, 
that  an  allegation  of  usury  by  the 
holders  of  a  bill  in  acquiring  it  was 
not  a  good  ground  for  passing  a  bill  of 
suspension  by  the  acceptors.  But  this 
opinion  was  not  necessary  for  deciding 
the  case,  as  the  allegation  was  too 
vaguely  made,  and  the  presiding  Judge 


(Ld.  J.  C.)  founded  his  opinion  for 
passing  the  bill  on  this  last  point  alone, 
while  he  reserved  his  opinion  on  the 
other  point. 

((/)  Laid  down  in  Bou>er  v.  Bamp- 
ton,  2  Str.  1165. 

(e)  In  Edwards  v.  Dick,  4  B.  and 
Aid.  212,  the  drawer  and  payee  of  a 
bill  for  money  won  at  play,  who  had 
indorsed  it  to  a  third  party,  having 
pleaded  its  nullity  against  his  indorsee, 
the  Ck>urt  of  King's  Bench  repelled  the 
plea,  holding  that  a  different  decision 
would  (contrary  to  the  policy  of  the 
Act)  enable  the  winner  of  such  money 
to  retain  it  in  his  own  hands. 

(/)  Edwards  v.  Dick,  note  e, 

(g)  Vide  Day  v.  Stuart,  3  M.  and 
Pay.  334,  6  Bingh.  109,  where  this 
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without  knowing  of  the  nullity  that  affected  the  old  one,  the  new 
security  will  be  good  to  him  (a)  ;  such  a  security  not  being  granted 
for  any  consideration  struck  at  by  the  statutes.  But  when  the 
indorsee,  before  he  takes  the  new  security,  is  aware  of  the  illegal 
consideration  of  the  former  security,  it  has  been  held  that,  as  to 
him,  the  new  security  is  in  the  same  condition  with  the  old  one, 
and  that  therefore  it  is  void,  as  being  taken  by  him  in  further- 
ance of  the  illegal  consideration  (b).  Such  a  new  security  will  of 
course  be  invalid,  if  granted  to  the  person  who  is  party  to  the  origi- 
nal transaction  (c).  On  the  other  hand,  when  a  bill  has  been 
granted  as  a  substitute  for  a  previous  bill  which  was  null,  and  a 
third  bill  is  then  granted,  merely  for  the  purpose  of  raising  money 
to  retire  the  second  bill,  this  third  bill  is  not  challengeable  (d).  It 
has  been  held  (e),  that  when  a  note  partly  for  money  lent,  and 
partly  for  a  gaming  consideration,  was  paid  in  part,  and  two  sepa- 
rate notes  of  L.43  granted  for  the  balance  (either  of  them  being 
sufficient  to  cover  the  gaming  consideration),  and  one  of  them  was 


doctrine  was  held  in  an  action  by  the 
indoraer  of  a  bill  said  to  have  been 
drawn  for  stock  exchange  diiferences 
against  the  drawer  and  indorser.  In 
another  case,  Greenland  v.  Dyer,  2  M. 
and  Ryl.  422,  Dans,  and  Lloyd,  147, 
it  was  decided,  that  a  bill  accepted  to 
the  broker  for  repayment  o{  illegal 
stockjobbing  differences  paid  by  him, 
is  good  to  an  onerous  indorsee.  In 
Amory  V.  Mereweather,  2  B.  and  Cr. 
f»73,  the  contrary  was  decided,  solely 
because  the  plaintiffs  were  held  not  to 
be  in  bona  Jide. 

(a)  George  v.  Stanley^  4  Taunt.  683  ; 
Cuthbert  V.  HalUy,  8  T.  R.  390. 

(6)  Chapman  v.  Black,  2  Barnew 
tnd  AM.  bSS.  In  this  case,  the  plain- 
tiff haying  first  taken  bills  discounted 
onrionaly  by  his  indorser,  without 
being  aware  of  the  usury,  and  after- 
viids,  onleamingit,  havingcxchangcd 
tbem'  for  new  bills,  in  which  it  was 
agreed  that  the  name  of  the  drawer 
who  had  discounted  the  former  bills 
iboold  be  omitted ;  the  Court  of  K.  B. 
beH  tliat  the  plaintiff,  by  this  trans- 


action, lent  himself  to  conceal  the 
usury,  and  that  therefore  he  must  be 
in  the  same  situation  with  the  party 
guilty  of  it.     In  a  later  case,  Williams 

V. ,  5  M.  and  Ryl.  121,  where  the 

plaintiff  sued  as  indorsee  of  a  note 
said  to  have  been  granted  in  lieu  of 
one  which  had  been  given  on  a  gam- 
bling transaction,  a  declaration  by  him 
before  receiviug  the  second  note,  as  to 
the  consideration  of  the  first,  was  held 
to  be  admissible,  and  the  Court  refused 
to  disturb  the  verdict  for  liim. 

(c)  Harrison  v.  Ilannel,  6  Taunt. 
780.  In  Wynne  v.  Callender,  1  Russ. 
295,  the  Court  of  Chancery  decreed 
for  redelivery  of  French  bills,  which 
the  plaintiff  had  given  to  the  de- 
fendant as  substitutes  for  bills  granted 
by  him  for  a  gaming  debt,  on  account 
of  the  illegality  of  the  considera- 
tion. 

id)  Marchant  v.  Dodgin^  2  M.  and 
Scott,  632. 

(e)  Huhner  v.  Richardson,  1819, 
Bayley,  516. 
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indorsed  to  the  plaintiff,  who  knew  nothing  of  the  gaming,  a  promise 
by  the  granter  of  this  note  to  pay  the  plaintiff  was  sufficient  to  sepa- 
rate his  note  from  the  gaming  consideration,  and  to  show  that  the 
defendant  imputed  this  consideration  entirely  to  the  other  note. 


General 
principles. 


Different  laws 
may  be  appli- 
cable to  same 
bill 


4.  Construction  of  Bills  and  Notes. 

*  When  bills  have  been  granted  in  one  country,  and  are  made 
payable  or  require  to  be  enforced  in  another,  questions  of  inter- 
national law  frequently  arise.  In  solving  these  questions,  courts 
are  guided  by  the  general  principles  applicable  to  all  contracts,  and 
are  mainly  influenced  by  a  desire  to  give  the  fullest  possible  effect 
to  the  intentions  of  the  parties.  When  a  court  of  this  country  is 
required  to  construe  a  bill  entered  into  in  another,  the  first  thing 
which  it  will  regard  will  be  the  lex  loci  solutionis^  if  there  happen  to 
be  a  place  of  payment,  designed,  or  necessarily  implied,  in  the  bill. 
The  reason  of  this  is  obvious,  as  the  parties  must  have  had  in  view, 
to  regulate  their  respective  rights  by  the  law  of  the  place  where 
these  rights  were  to  be  made  effectual.  If  there  be  no  place  of 
payment  in  the  bill,  the  law  which  the  court  will  regard  will  be  the 
lex  loci  contractus,  because  the  parties  could  have  had  no  other  law 
in  view  (a). 

*  In  regard  to  these  general  principles,  there  is  no  difficulty.  In 
their  application  it  is  requisite  to  keep  in  view,  that  a  bill  which 
has  passed  in  the  course  of  its  circulation  through  different  countries 
will  not  be  regulated  throughout  by  any  one  law ;  and  it  is  necessary, 
in  determining  in  every  individual  case,  whether,  and  to  what 
extent,  a  defender  is  liable,  to  have  special  regard  to  the  law  of  the 
place  where  he  is  bound  to  pay,  or  had  contracted.  Thus  the 
drawer  of  an  unaccepted  bill  is  bound  to  the  payee  by  the  law  of 
the  place  where  he  drew  it,  because  he  is  bound  to  pay  it  there  (6). 
When  the  bill,  however,  is  accepted,  the  contract  between  him  and 
the  acceptor  will  be  regulated  by  the  law  which  binds  the  acceptor, 
because  the  place  of  performance  is  within  the  jurisdiction  of  that 

(a)  The  authorities  for  these  gene-  v.  Brown,  1804,  6  East.  124,  both  re- 

ral  principles  are  collected  in  Story  on  printed  by  Mr  Ross, 

the  Conflict  of  Laws,  §  233.     The  (6)  Story  on  Bills  of  Exchange,  § 

leading  English  cases  are  Robinson  v.  131 ;  AUan  v.  Kemhle,  1848,  6  Moore 

Bland,  1760,  1  Bl.  R.  234,  and  Potter  P.  C.  314. 
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law  (a).  The  indorsees  of  a  bill  are  also,  to  a  certain  extent,  bound 
only  by  the  law  of  the  place  of  indorsement, — their  contract  being, 
not  to  pay  at  the  place  of  payment,  but  to  pay  at  their  own  homes  if 
payment  at  the  proper  place  be  refused.  This  qualification,  however, 
of  the  general  principles  is  to  be  understood  as  applying  to  questions 
which  arise  in  enforcing  payment,  and  not  to  questions  on  the 
interpretation  of  the  contract,  which  are  regulated  always  by  the 
law  binding  the  acceptor,  or  intended  acceptor.  This  arises  from 
the  circumstance  that  the  obligation  of  the  indorsees  is  a  secondary 
one ;  it  being  that  the  acceptor  or  other  primary  obligant  shall  per- 
form his  obligation.  As  regards  the  matter  of  interpretation,  there 
is  no  difference  between  an  accepted  and  an  unaccepted  bill.  The 
meaning  of  the  language  used  is  fixed  on  the  supposition  that  the  bill 
would  be  accepted.  The  measure  of  the  acceptor's  obligation  is 
therefore  the  measure  of  theirs.  As  soon,  however,  as  his  obliga- 
tion has  been  broken,  the  measure  of  their  obligation  is  fixed  and 
becomes  exigible.  For  damages  consequent  on  non-fulfilment  of 
their  obligation  as  thus  fixed,  they  are  liable  according  to  the  law 
of  their  own  place.  In  this  way,  it  sometimes  happens  that  an 
indorser,  in  whose  country  interest  is  high,  may  have  more  to  pay 
on  that  account  than  he  can  recover  from  a  prior  indorser  in  whose 
country  the  rate  of  interest  may  be  low  {b). 

*  These  general  principles  have  received  various  illustrations.  Huie  as  to  vaii- 
The  title  by  which  the  holder  of  the  bill  holds  it,  is  good,  if  it  is  title  to  bill. 
good  according  to  the  law  of  the  place  where  he  obtained  it.     It  is 

not  sufficient  that  it  be  good  according  to  the  law  of  the  country 
where  action  has  been  brought,  if  it  be  bad  according  to  the  law  of 
the  place  where  it  was  made.  In  France,  bills  are  not  transferable 
by  blank  indorsement ;  and  it  has  been  held  in  England,  that  a 
person  holding  a  French  bill  by  a  blank  indorsement  made  in 
France,  had  no  title  to  sue  here,  his  title  not  being  good  according 
to  the  law  of  the  place  where  it  was  made,  though  unquestionably 
good  according  to  the  lea  fori  (c). 

*  An  exception  has  been  made  to  this  rule,  by  recognising  as  valid, 
in  questions  with  the  maker,  transfers  made  according  to  the  law  of 
the  place  where  the  bill  was  made,  and  is  payable.   Thus  it  has  been 

(a)  Burrows  ▼.  Jemino,  2  Str.  733.  (c)  Trimhey  v.  Vignier,  I  Bing.  N. 

(h)  Story  on  BUls,  §§  HI,  U4, 153.      C.  151. 
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held,  that  EngUsh  bank  notes  payable  to  bearer,  are  transferable  in 
France  by  simple  deUvery,  though  by  the  law  of  that  country  they 
could  not  be  transferred  without  indorsement  (a). 
Rule  M  to  ^  The  signature  necessary  to  render  a  party  liable  on  a  bill  may 

by  wh^h  a*^  be  the  same  act  as  that  which  gives  the  holder  his  title,  or  may 
SebtoroTr^^  sometimes  be  a  prior  act.  In  either  event  the  rule  is  the  same, 
bill.  rjijjg  g^^^  must  generally  be  valid  according  to  the  law  of  the  place 

where  it  was  done,  irrespective  of  the  law  of  the  place  of  payment 
or  of  enforcement ;  because,  if  the  act  be  not  valid  where  made, 
there  can  be  no  obligation  to  pay,  or  contract  to  enforce  (6). 
It  must  be  executed  according  to  the  formalities  of  the  lea  hci 
contractus ;  and  if  there  be  any  impediment  existing  according  to 
that  law  disqualifying  the  defender  from  contracting,  the  contract 
must  be  held  as  null  with  regard  to  him  in  every  court  (c).  The 
defence,  for  example,  of  infancy  must  always  receive  effect  on  this 
principle,  though  it  may  not  be  good  according  to  the  lex  fori  or 
hci  solutionis  (d). 
Foreign  stamp  ^  The  courts  of  this  country  have  recognised  an  exemption  from 
^^no  recog-  ^j^^  rujes  explained  in  the  preceding  two  paragraphs,  in  so  far  as 
objections  founded  on  the  Stamp  Acts  of  foreign  countries  are  con- 
cerned. Notwithstanding  the  disapprobation  of  many  eminent 
jurists,  it  is  well  settled  that  the  Stamp  Acts  of  foreign  countries 
are  not  to  be  noticed  in  the  courts  of  this  (e).  Colonial  Stamp 
Acts  are  recognised  (/). 
Buies  as  to  the  ^  In  considering  more  in  detail  the  liability  of  a  defender  on  a 
bill  raising  questions  of  international  law,  four  points  may  be  re- 
garded ;  namely,  to  whom,  under  what  conditions,  for  how  much, 
and  for  what  length  of  time,  he  is  to  be  held  accountable. 
To  whom  the  *  The  acceptor  or  other  debtor  is  bound  to  account  to  every  person 

aecoimtabie  ?  to  whom  the  bill,  as  originally  drawn,  has  lawfully  been  transferred. 
If  the  bill  be  so  worded  as  to  be  negotiable  according  to  the  lex 
loci  contractus^  it  is  negotiable  everywhere,  and  even  in  countries 
where  bills  drawn  in  similar  terms  would  not  have  been  negotiable. 
A   bill  made  in   Scotland,  payable  to  a  person  named,  without 

(a)  De  la  Chaumette  v.  The  Bank         (e)  James  v.  Catherwood^  8  D.  and 

of  England,  1831,  2  B.  and  Ad.  885.  R.  190;   Wynne  v.  Jackson,  2  Russel, 

(6)  Chitty,  pp.  81,  118.  R.  851. 

(c)  Story  on  Bills,  §  137.  (/)  Alves  v.  Hodgson,  7  T.  R.  241 ; 

(d)  Male  v.  Roberts,  3  Esp.  K.  163.  Clegg  v.  Levy,  3  Camp.  166. 
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adding  the  words^  or  order^  is  therefore  transferable  by  indorsement 
in  England,  though,  had  the  bill  been  made  there,  it  would  not  have 
been  so  transferable  (a). 

*  If  there  be  any  equitable  defence  to  which  the  debtor  is  entitled  Under  what 
by  the  lex  loci  solutionis  (or  contractus),  he  is  entitled  to  it  by  the  lea  debtor  is 
fori  (b).     And  if  the  contract,  though  expressed  in  absolute  terms,  **^^     ^ 
be  really  according  to  that  law  conditional,  it  must  be  so  treated  in 
our  courts  (c). 

*  The  amount  payable  is  regulated  by  the  place  of  payment,  if  For  what  sum 
there  be  one,  and  if  not,  by  the  place  of  the  acceptor's  residence. 
If  there  be  different  currencies  at  the  residences  of  the  drawer  and 
of  the  acceptor,  that  of  the  latter  will  be  understood.  This  will  be 
so  even  if  the  bill  be  unaccepted,  because  the  meaning  of  the  drawer 
is  plain,  that  the  holder  is  to  receive  for  the  bill  such  an  amoimt 
of  money  as  the  acceptor  would  have  paid  on  it  (d).  In  calculating 
interest,  each  party  pays  interest,  after  the  date  of  the  dishonour 
by  him,  according  to  the  law  of  the  place  where  he  is  bound  to  pay 
the  principal  (e). 

^  The  general  principle  in  regard  to  the  length  of  time  for  which  For  how  long 
the  debtor  is  to  remain  accountable,  is,  that  the  debtor  is  held,  by 
the  Ux  forty  bound  so  long  as  he  would  have  been  bound  by  the  lex 
loci  solutionis  (or  contractus).  The  same  law  which  regulated  the 
constitution  of  the  contract,  governs  its  duration.  And  if,  according 
to  that  law,  there  be  any  prescription  absolutely  discharging  the  bill 
after  a  certain  period,  it  would  seem  that  the  lex  fori  is  bound  to  give 
effect  to  it.  This  is  laid  down  by  Story  (/).  The  same  principle  is 
announced  in  an  old  Scottish  case  (^),  though  the  application  in  that 
case  was  erroneous,  the  Court  having  confounded  the  English  statute 
of  limitations  with  a  proper  prescription.  The  converse  of  the  propo- 
sition has  been  decided.  The  House  of  Lords  held,  that  the  Scottish 
Act  introducing  the  negative  prescription  did  not  apply  to  English 
hands  on  which  it  became  necessary  to  sue  in  Scotland  (A). 

• 

(a)  Robertson  v.  Burdekin,  U  Nov.  4  May  1841,  2  Rob.  Ap.  267 ;  Story  on 

mz,  6  D.  17.  Bills,  §  148. 

(6)  Story  on  Bills,  §  163.  (/)  Story  on  Bills,  §  142. 

(c) -Biirroir*  V.  Jeiwtwo,  2  Str.  R.  733.  (g)  Lovat  v.  Forbes,  2  Dec.  1742, 

(</)  Story  on  Bills,  §  144.  M.  4512. 

(f)  Gibf^  V.  Freemont,  6  July  1853,  (h)  Delvalle  v.  York  BuiUiings  Co., 

Tl  L.  J.  (Ex.)  302;  Ferg^mon  v.  Fyffe,  12  Mar.  1788,  M.  4525,  3  Pat.  Ap.  OH. 
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*  Whatever  is  a  discharge  of  a  debt  in  the  country  where  it  was 
contracted,  is  a  discharge  of  it  everywhere.  This  was  laid  down  by 
Lord  Ellenborough,  on  the  authority  of  Lord  Mansfield,  in  a  case 
where  an  American  who  had  drawn  an  unaccepted  bill  in  America 
was  held  as  discharged  in  this  country,  by  a  certificate  obtained  in 
a  bankruptcy  there  (a). 

^  The  last  principles  which  it  is  necessary  to  point  out  are,  that 
everything  connected  with  the  mode  of  proof,  and  the  nature  of  the 
remedy,  is  regulated  according  to  the  rules  of  the  courts  of  the 
country  where  enforcement  is  sought. 

^  A  bill  is  probative  as  a  title  to  the  pursuer  in  the  Scotch  courts, 
though  it  might  have  required  to  be  corroborated  by  other  evidence 
in  the  courts  of  the  country  where  it  was  made.  Accordingly,  it  is  not 
necessary  for  the  holder  of  an  English  bill  in  Scotland  to  prove  the 
handwriting  of  his  debtor.  If,  however,  a  Scotch  bill  be  sued  on  in 
an  English  court,  the  creditor  must  conform  to  the  English  rules  of 
evidence,  and  lead  proof,  exactly  as  if  the  bill  were  an  English  bill. 

^  In  like  manner,  the  proof  that  is  necessary  to  rebut  the  pi'e- 
sumption  of  debt  raised  by  a  bill,  must  be  according  to  the  lex  fori. 
The  substance  of  the  defences  admissible  is  governed  by  the  lex  loci 
solutionis  (or  contractus)^  but  the  mode  of  proving  these  defences 
must  conform  to  the  rules  in  use  in  the  country  where  action  is 
raised.  Where  proof  of  any  objection,  as  of  want  of  value,  is 
limited  in  the  case  of  a  Scotch  bill  to  proof  by  writ  or  oath,  it 
stands  so  limited  in  the  case  of  foreign  bills  also,  though  in  their 
own  country  proof  of  the  objection  might  have  been  competent  by 
parole  (6). 

*  The  remedy  afforded  by  the  Scotch  courts  on  bills,  may  be 
either  more  or  less  extensive  than  that  afforded  in  their  own  country ; 
for  in  this  respect  all  bills  are  here  alike.  Thus  all  bills  are  entitled 
to  the  benefit  of  summary  execution,  though  that  may  not  be  com- 
petent by  the  lex  loci  contractus  (c)  ;  and,  following  the  example  of 
the  English  courts,  it  would  be  held  that  personal  diligence  was 


(a)  Potter  v.  Brown,  1804,  5  East. 
124. 

(6)  Mackenzie  v.  Hall,  12  Dec. 
1854,  17  D.  166;  and  Robertson  v. 
Bitrdekin,    14    Nov.    1843,    6  D.    17, 


overruling  Glynn  v.  Johnston,  8  June 
1830,  8  S.  889. 

(c)  Don  V.  Kealy,  18  June  1850, 
12  D.  1016;  Mackenzie  v.  Hall,  12 
Dec.  1854,  17  D.  165 ;  Stratkearn  v. 
Maslerman,  25  June  1850,  12  D.  1087. 
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competent  on  (for  example)  a  Portuguese  bill,  though,  by  the  law 
of  Portugal,  such  diligence  is  incompetent  (a)  ;  and,  following  the 
example  of  the  American  courts,  it  would  be  held  that  an  indorsee 
could^  in  all  cases,  sue  here  in  his  own  name,  though  in  his  own 
country  it  might  bie  necessary  for  him  to  sue  in  name  of  the  original 
payee  (b). 

^  The  limitations  which  our  rules  place  on  the  execution  of  Scotch 
bills  are  applicable  also  to  foreign  bills.  This  was  doubted  at  one 
time,  and  in  the  books  conflicting  decisions  were  formerly  to  be 
found.  These  were  reviewed  in  Lord  Brougham's  judgment  in 
Lippmann  v.  Don  (c),  where  the  principle  of  the  rules  as  to  proof 
and  remedy  being  regulated  by  the  lex  fori^  was  fully  established. 
In  that  case  the  actual  point  decided  was,  that  the  so-called  sexennial 
prescription  was  applicable  to  a  bill  drawn  in  France  and  sued  on  in 
Scotland.' 


Section  III. 

DELIVERY  OF  BILLS  OR  NOTES. 

1.  Uelivejy,  when  necessary. 

A  bill  or  note,  when  completed  in  all  its  parts,  is,  in  general, 
delivered  to  the  payee. 

With  regard  to  the  question,  how  far  delivery  is  necessary  to  Delivery  by 
give  a  right  of  action  on  it,  Isf,  The  person  mentioned  in  a  hill  or 
fu>t€  as  payee  does  not,  in  general,  get  right  to  it  without  delivery. 
For,  while  it  is  in  the  hands  of  the  drawer  or  maker,  this  circum- 
stance affords  a  presumption,  either  that  it  was  never  issued  (the 
maker  or  drawer  having  full  power,  till  then,  to  alter  its  destination 
or  to  destroy  it),  or,  if  the  term  of  payment  is  past,  that  it  has  been 
retired.  *Even  though  the  bill  should  pass  from  the  acceptor's 
hands  to  those  of  his  agent,  the  bill  is  still  undelivered,  so  long  as  it 
is  in  the  agent's  hands.     While  there,  the  payee  has  no  right  to 

(a)  De  la  Vega  v.  Vianna^  1  B.  and  (c)  Lippmann  v.  Don^  26  May  1837, 

\iL  284.  2  S.  and  M.  682.    In  British  Linen  Co. 

(h)  Lodgt  V.  Phelps^  2  Caine's  Ciiso*^  v.  Drumviond,  1830,  10  B.  and  C. 
in  Error,  321.  003,   an   English  court    applied    th(? 

.statute  of  limitations  to  a  Scotch  bill. 
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it,  unless  the  delivery  be  wrongously  withheld  (a)/  In  England, 
delivery  is,  considered  as  an  essential  part  of  the  right.  *  Where  a 
promissory-note,  the  making  of  which  was  unknown  to  the  grantee, 
lay  in  the  granter's  possession  till  it  was  found  among  his  papers  at 
his  death,  it  was  held  that  the  grantee  could  not  sue  on  it  (b) ;  and 
though  such  a  note  should  be  found  accompanied  by  written  direc- 
tions to  deliver  it  to  the  payee,  the  payee  will  still  have  no  action, 
unless  the  directions  be  valid  as  a  testament  (c).'  In  a  case  {d) 
where  a  note  was  deposited  with  a  banker,  with  written  instructions 
not  to  deliver  it  to  the  payee  till  he  produced  a  certain  other  note 
cancelled,  the  payee's  right  of  action  on  the  deposited  note  was  held 
not  to  commence  till  its  delivery,  and  therefore  not  to  be  barred 
either  by  the  intervening  bankruptcy  and  discharge  of  the  granter, 
or  by  the  statute  of  limitations,  though  six  years  had  elapsed  from 
its  date.  But,  when  the  drawer  is  likewise  payee,  redelivery  ^  by 
the  acceptor  to  hun '  is  not  ^  absolutely '  necessary  ;  and  it  has  been 
found  (e)y  that,  if  the  drawer  delivered  such  a  bill  to  the  drawee 
for  acceptance,  and  the  latter  admitted  that  he  had  accepted,  the 
drawer  was  not  bound,  in  an  action  for  payment,  to  prove  rede- 
livery by  the  acceptor,  but  might  give  the  latter  notice  to  produce 
the  bill  ^  if  he  improperly  retained  it.'  As  the  bill,  in  this  case,  was 
given  to  the  acceptor  for  a  special  purpose,  it  must  be  held,  as  soon 
as  that  purpose  was  served,  that  he  retained  it  only  for  the  drawer, 
from  whom  he  got  it. 
Delivery  by  2c£/y,  The  case  is  different  with  regard  to  a  bill  that  has  been 

indorser.  ,  ,        , 

issued,  and  remains  in  the  hands  of  the  payee  or  other  person  en- 
titled to  it,  with  a  special  indorsation  by  him  to  a  third  party.  If 
a  bill  or  note  is  found  thus  indorsed  in  the  payee's  repositories  after 
his  death,  it  may  be  doubted  whether  the  indorsee's  right  to  it  can 
be  held  completed  without  delivery.  In  one  case  (/),  the  grandson 
of  a  person  deceased  was  found  entitled  to  a  bill  which  the  latter 
had  indorsed  to  him  by  name,  and  had  delivered,  without  any 
special  instructions,  to  his  own  son,  who  was  likewise  his  general 

(a)  Gordon  v.  Pilmore,  31  Jan.  1724,  (rf)  Savage  v.  Aldren,  2  Stark.  232, 
M.  3519.  per  Lord  Ellenborough. 

(b)  Disher,  1  P.  WUl.  204.  (e)  Smith  v.  Maclure,  5  East.  476  ; 

(c)  Gough  V.  Findon,  7  Exch.  48  ;  Churchill  v.  Gardner,  7  T.  R.  696. 

21  L.  J.  (Ex.)  68.  (/)  Carrick  v.  Key,  6  Feb.  1787, 

Morr.  17009. 
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disponee.     Bat  it  might  be  held,  in  this  case,  that  there  was  a  de- 
livery for  the  indorsee's  behoof.     If  the  indorser  is  alive,  there  does 
not  appear  to  be  any  ground  for  holding,  that  even  a  special  indorse- 
ment by  him  conveys  right  to  the  indorsee  without  delivery.     For, 
until  delivery,  the  indorser  has  entire  control  over  the  bill  or  note ; 
and  it  cannot  therefore  be  held,  that  the  indorsee  has  any  right, 
when  it  depends  on  the  pleasure  of  another.     In  a  case  (a),  where 
bills  were  seized  under  a  writ  of  extent  at  the  instance  of  the  Crown, 
after  being  specially  indorsed  to  a  third  party,  enclosed  in  a  parcel 
addressed  to  him,  and  given  by  the  indorser  to  a  servant  to  be  de- 
livered to  the  postman,   the  Court  of   Exchequer  preferred  the 
Crown,  holding  that,  previous  to  delivery,  the  indorsee  had  acquired 
no  right,  as  the  indorser  had  still  the  control  of  the  bills.     *  Where 
the  indorser  has  delivered  the  bill  to  his  own  agent  to  be  given  to 
the  indorsee,  he  can  recall  his  instructions  at  any  time  before  de- 
livery ;  and  if  he  do  so,  the  indorsee  cannot  sue  the  agent  for  de- 
livery '  (b).     The  same  rule  would  seem  to  apply,  if  such  bills  were 
attached  in  Scotland  by  diligence  at  the  instance  of  other  creditors 
of  the  indorser,  or  by  a  sequestration.     With  regard  to  a  blank  in- 
dorsation, there  can  be  no  doubt,  since  it  cannot  be  known,  without 
dehvery,  for  whom  it  is  intended.     ^  Where  the  executors  had  de- 
livered a  bill,  found,  blank  indorsed,  in  a  deceased  person's  reposi- 
tories, to  the  person  for  whom  they  believed  it  to  be  intended,  it 
was  notwithstanding  held,  that  the  latter  had  no  title,  the  indorse- 
ment being  absolutely  ineffectual  because  of  the  indorser's  failure 
to  deliver  (<:).' 

Supposing,  however,  that  a  bill  or  note  blank  indorsed,  or  pay-  Deiiyeiy 
able  to  the  bearer — for  instance,  a  banker's  note  newly  executed,  but  fraud. 
not  issued — ^were  stolen  from  the  maker,  would  the  fact  that  it  had 
never  been  issued  by  him^  afford  him  a  defence  for  payment  against 
a  bona  fide  holder  f  It  does  not  appear  that  bills  so  acquired — for 
instance,  new  notes  which  have  been  got  by  breaking  into  a  bank 
—should  afford  less  ground  of  action  or  diligence  against  the  maker 
than  others.  The  want  of  delivery  is  a  defect  not  apparent  ex  fade 
of  the  bill  or  note ;  and  therefore  creates  only  a  personal  exception 

(a)7'A€i!riJiflrv.Lam6/on,5Pricc,428.  (c)  Bromagev.  Lloyd,  1847, 1  Exch. 

(b)  Brind  v.  Hampshire,  1836, 1  M.      32. 
and  W.  865. 
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against  the  party  who  has  got  possession  of  it  without  delivery,  not 
a  radical  nullity  of  title,  such  as  can  follow  it  into  the  hands  of 
third  parties.  A  party  making  an  instrument  transmissible  to  the 
bearer,  incurs  thereby  the  risk  of  its  being  put  into  circulation  by  a 
person  acquiring  it  casually  or  fraudulently.  The  want  of  delivery 
would  be  equally  pleadable  with  reference  to  subsequent  indorsa- 
tions, since  delivery,  is  as  essential  to  the  indorsee  as  to  the  original 
payee.  But,  in  both  cases,  it  seems  to  be  only  an  objection  personal 
against  the  party  who  has  acquired  the  bill  or  note  without  delivery, 
^  or  who  acquires  it  with  the  knowledge  that  delivery  of  it  had  been 
fraudulently  obtained'  (a).  The  notes  of  a  bank  only  projected  would, 
of  course,  not  be  effectual,  however  complete  they  might  be  in  point 
of  form.  But  though  they  should  be  thus  stolen  before  the  bank 
commenced  business,  there  would  be  a  claim  for  payment  of  them 
after  its  commencement.  ^  Under  the  Mercantile  Amendment  Act, 
the  holder  of  a  bill,  of  which  delivery  had  been  thus  fraudulently 
obtained  by  some  previous  holder,  would  have  to  prove  that  he  gave 
value  for  it  (6).' 

When  a  bill  consists  of  several  parts,  each  part  ought  to  be  de- 
livered to  the  payee  (unless  one  part  has  been  forwarded  to  the 
drawee  for  acceptance,  in  which  case  the  rest  must  be  delivered), 
otherwise  there  may  be  diflSculty  in  negotiating  the  bill,  or  in  obtain- 
ing payment.  *  An  agreement  to  deliver  foreign  bills  is  not  fulfilled 
by  delivering  one  part  only  of  each  bill  (c).  If  bills  are  drawn  in 
sets  in  the  United  Kingdom,  all  the  parts  must  be  delivered,  under 
pain  of  a  penalty  on  the  maker,  and  of  losing  all  right  to  the  holder 
to  sue  on  them  (d),^ 


2.  Effect  of  Delivery, — Obligations  thence  arising  against  the  Party 

who  makes  it. 


Obligation  of 
maker. 


The  making  of  a  note,  including  its  delivery,  implies  an  obliga- 
tion by  the  maker  to  the  payee,  or  any  future  indorsee,  to  pay  the 
sum  mentioned  in  it,  according  to  its  tenor.  On  the  other  hand, 
the  drawing  of  a  bill,  including  its  delivery,  implies  an  obligation  by 


(a)  Marstnn  v.  Alletiy  8  M.  and  W. 
404,  11  L.  J.  (Ex.)  122. 

(h)  19  &  20  Vict.  c.  60,  §  15. 


(c)  Kearney  v.  West  Granada  Min- 
hi(f  Co.,  1856, 1  H.  and  N.  413. 

(d)  17  &  18  Vict.  c.  83,  §  6. 
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the  drawer  to  the  payee,  or  any  future  indorsee,  that  the  drawee  is 
capable  of  binding  himself  for  payment  of  the  bill, — that  he  is  to  be 
found  at  the  place  described  in  the  bill  as  his  residence  (if  there  is 
a  description  of  it), — that,  if  the  bill  is  duly  presented  to  him,  he 
will  accept  it  in  writing,  according  to  its  tenor,  and  that  he  will  pay 
it  when  due  (a).     This  engagement  is  absolute,  so  that,  although 
the  drawee  should  be  prohibited  from  accepting  or  paying  by  the 
laws  of  a  foreign  country  in  which  he  resides,  the  drawer  will  still 
be  liable  in  recourse  (6).     But  he  will  not  be  liable  if  payment  or 
acceptance  has  been  prohibited  by  the  law  of  this  country  (c).     If 
any  part  of  his  engagement  is  not  performed — for  instance,  if  the 
drawee  refuses  to  accept — the  drawer  will  be  liable  in  recourse  im- 
mediately, although  the  term  of  payment  has  not  come  (d).     Under 
this  claim  of  recourse,  he  must  pay,  not  only  the  principal  sum  in 
the  bill,  with   interest  and  expenses,  but   also   exchange   or   re- 
exchange,  in  so  far  as  these  are  incurred  by  non-payment  of  the 
biD  {e).     But  the  full  extent  of  this  claim  of  recourse,  as  well  as  the 
mode  of  enforcing  it,  shall  be  explained  afterwards,  in  considering 
the  remedies  competent  against  the  parties  to  bills  or  notes. 

3.  Effect  of  Delivery. —  Obligations  of  Party  receiving  it. 

As  a  counterpart  to  the  obligations  now  mentioned  as  incumbent  obligations  of 
on  the  drawer  of  a  bill,  the  payee  undertakes  others,  by  the  mere 
act  of  receiving  the  bill.  These  are  (generally),  to  negotiate  the 
bill,  or,  in  other  words,  to  take  proper  measures  for  obtaining  ac- 
ceptance and  payment,  *  without  granting  extra  time  or  other  indul- 
gence,' as  well  as  to  give  the  drawer  and  previous  indorsers  due 

(a)  Bayley,  43.  excused  from  the  performance  of  it  if 

(6)  In  Mellish  v.  Simeon,  2  H.  Black,  the  laws  of  his  country  interpose  and 

378,  this  point  was  decided  against  the  forbid  the  performance.^' 
drawer  in  an  action  of  recourse  brought  (</)  Bright  v.  Furrier,  Buller's  N.  P. 

against  him,  in  consequence  of  non-  269  ;  Milford  v.  Meyer,  1  Dougl.  54 ; 

acceptance  by  the  drawee,  who  had  M^Cartyy.  Barrotc,  2  Str.  949,  and  3 

been  prohibited  from  paying  by  a  de-  Wilson,  16,  per  C.  J.  Wilmot ;   Work- 

tree  of  the  French  Convention.  man  v.  Leake,  1  Camp.  22. 

(e)  Per  Alvanley,  C.  J.,  in  Pollard  (e)  In  MelVish  v.  Simeon^  162,  note 

T.  Htrries,  3  Bos.  and  Pul.  340,  who  3,  where  the  bill  was  drawn  at  London 

lays  it  down,  that  ^^  whatever  be  the  on  Paris,  the  drawer  was  found  liable 

nature  of  the  contract  into  which  a  to  the  holder  in  the  re-exchange  be- 

iiabject  of  this  country  enters,  he  is  tween  Paris  and  I^ndon. 
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notice  in  case  of  non-acceptance  or  non-payment.  The  particulars 
of  due  negotiation  shall  be  afterwards  explained :  at  present  we  shall 
only  consider  the  extent  to  which  these  obligations  are  binding  on 
the  holder,  and  the  result  of  his  failure  to  perform  them.  By  such 
failure  he  loses  his  recourse  against  the  drawer  on  the  bill,  in  case 
of  its  non-acceptance  or  non-payment. 
Effect  of  taking         Besides,  if  he  has  taken  the  bill  on  account  of  a  prior  debt,  it  is 

bill  for  a  prior  /  .     «  .,  .  •     •  mi 

debt  to  be  considered  how  far  his  failure  in  negotiation  will  not  only  cut 

off  his  recourse  on  the  bill,  but  extinguish  the  debt. 
Law  of  Scot-  In  Scotland,  it  would  appear,  that,  in  such  a  case,  scarcely  any 

—  want  of  nefi:otiation  was  at  first  sufficient  to  extinffuish  the  previous 

Tf  v»*n      ♦  /I  1  ox 

negotiated,  the   debt,  and  for  many  years  the  law  was  in  a  state  of  great  uncertainty 
SScharged."      ^'^  *^®  Subject  (a).     But  the  later  decisions  ^(chiefly  by  the  House  of 

Lords)'  appear  to  have  finally  settled,  that  failure  in  due  negotiation 
and  notice  by  the  holder  of  a  bill  or  note,  not  only  extinguishes  his 
claim  on  the  bill  or  note  against  the  previous  parties  to  it,  but  cuts 
off  his  claim  even  for  the  previous  debt  in  satisfaction  *  or  security ' 
of  which  it  was  given.  Thus  (t),  where  a  creditor  holding  a  bill  in 
security  for  advances  neglected  to  protest  it,  or  to  give  notice  of 
non-payment,  and  the  acceptor  became  insolvent,  the  Court  of 
Session  ^(following  a  former  decision)'  held  that  he  was  not  account- 
able for  its  amount  to  the  party  who  gave  it  to  him.  But  the  House 
of  Lords  held  that  he  was  accountable  for  it.  ^  In  a  case  decided 
immediately  after  this,  the  House  of  Lords  (again  reversing  the 
decision  of  the  Court  of  Session)  held  that  a  person  who  had  re- 
ceived bills  in  part  payment  of  an  account,  was  bound  to  give  the 
remitter  credit  for  them,  though  by  neglect  to  negotiate  them  he 
had  lost  their  proceeds  (c).'     In  another  case  (c?),  where  the  indorsee 

(a)  In  the  first  edition  a  detail  was  1705,  Morr.  1546 ;  Hay  v.  Hall^  6  July 

given  of  the  earlier  decisions  on  this  1697,  Morr.  11520;  Brandy,  Yorstoun^ 

subject.   This  hajs  been  now  suppressed,  10  July  1706,  Morr.  1549  ;  Oswald  \, 

as  no  longer  necessary.     But  those  Gordon,  26  July  1711,  Morr.  11521  ; 

who  wish  to  study  the  history  of  the  Earl  of  Leven  v.  Glencaim,  20  Dec. 

law  on  this  subject,  may  consult  the  1711,  Morr.  1553;  Alexander  v.  Cum- 

following  decisions :  Lindsay  v.  Gray,  ming,  19  Jan.  1758,  Morr.  1582. 

24  July  1629,  Morr.  1543;  Earl  of  (b)  Murray  v.  Grosset,  16  Feb,  17 62, 
Newburgh  v.  Stewart,  27  July  1666,  M.  1592 ;  17  Mar.  1763,  2  Pat  Ap.  81. 
Morr.   1543 ;  Henderson  y,  Muireson,  (c)  Brebner  v.  Haliburton,  13  Dec. 

25  July  1701,  4  Brown's  Suppl.  507  ;  1763,  6  Pat.  Ap.  753. 

Swinton  v.  CraigmiUar,  28  June  1706,  (d)   Falls  v.    Porterfield,    14   Nov. 

ibid.  528 ;  Brown  v.  Home,  14  Nov.       1764,  Morr.  1593. 
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of  an  ipland  bill,  who  got  it  in  payment  of  previous  advances,  had 
failed  in  due  negotiation,  and  where  the  drawee  had  become  in- 
solvent before  any  protest  was  taken  against  him,  the  Court  ^of 
Session,  guided  by  the  decisions  just  quoted,'  found  that  recourse 
against  the  indorser  was  cut  off.  ^  These  cases  appear  to  have 
been  taken  as  settling  that  a  bill  received  in  payment  of  a  prior 
debt  must  be  strictly  negotiated,  imder  penalty  of  losing  recourse 
both  for  it  and  for  the  debt ;  but  the  Court  of  Session  seems  to 
have  reverted  to  its  old  doctrine,  where  the  bill  was  expressly  taken 
only  as  a  security.  On  this  point,  they  were  again  instructed '  by 
the  House  of  Lords,  which  held  that  a  bill  indorsed  in  security  re- 
quired strict  negotiation,  ^in  the  same  way  as  a  bill  indorsed  in  pay- 
ment. In  the  case  in  which  this  was  decided,'  the  holders  were  found 
to  have  forfeited,  by  neglect  properly  to  negotiate  a  bill  indorsed  in 
security,  all  claim  even  on  the  former  bill  in  security  of  which  it  was 
granted,  although  they  had  granted  a  receipt  for  the  second  bill, 
stating  that  the  person  who  gave  it  should  not  be  discharged  of  the 
first  bill,  until  actual  payment  of  the  second  was  made  (a). 

These  decisions  appear  to  lead  to  this  result,  that,  when  a  bill  or 
note  is  taken  in  payment,  or  satisfaction,  *or  in  security'  of  a  debt, 
any  failure  in  negotiation  cuts  off  not  only  the  holder's  recourse  on 
the  bill  or  note,  but  his  claim  for  the  original  debt. 

The  converse  of  this  doctrine  is,  that  if  the  bill  or  note  be  duly  But  if  bill  duly 
negotiated,  though  not  paid,  the  creditor's  original  claim,  as  well  as  not  paid,  the 
his  recourse  on  the  bill  or  note,  remains  entire  (b),     ^ "  The  giving  of  ?^ins  due. 
his  bill  of  exchange,  promissory-note,  or  other  negotiable  security, 
by  the  debtor,  only  operates  as  a  conditional  payment,  unless  the 
parties  expressly  or  impliedly  agree  to  consider  it  as  an  absolute 
payment*'  (c).'     This  was  expressly  decided  in  one  case  (cZ),  where  a 
party  who  was  creditor  to  another  in  a  bill,  having  given  it  up,  on 
receiving  a  draft  from  the  debtor  for  its  amount  on  a  third  party, 
was  found  entitled,  notwithstanding,  to  recourse  against  the  drawer 

(a)  Reid  y.  Coats,  21  Feb.  1794,  3  6  D.  350 ;  SimUair,  19  Dec.  1823,  2  S. 

Pu,  Ap.326.    See  also  the  short  report  600;  Oswaldv.  Gordon,  26  June  1711, 

of  this  case,  M.  1620;  and  1  BeU's  M.  11521. 

Canm.  425.  (c)  Story  on  Contracts,  §  979. 

(h)  Bell'sPrincipleB,  §  678;  Campbell  (c/)  Johnston  v.  Murray,  1  Feb.  1715, 

T.   Crutkshank,  27   Feb.    1845,  7  D.  Morr.  1556. 
M^:  Pattie  y.  Thomson,  23  Dec.  1843, 
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Law  of  Eng- 
land. 

Taking  a  bill 
does  not  difi- 
charge  prior 
debt, 


of  this  last  bill  (having  duly  negotiated  it),  on  the  drawee,  failing 
to  pay  it.  ^  Where  special  circumstances  clearly  show  that  it  was  so 
intended,  the  taking  of  a  bill  for  a  debt  may  amount  to  payment  (a). 
When  the  creditor  takes  a  bill  for  his  debt,  that  usually  implies  an 
agreement  to  give  the  debtor  time  till  the  bill  be  paid  or  dishonoured. 
It  does  not  necessarily  infer  the  waiver  of  a  lien ;  and  it  is  clear 
that  the  right  of  lien  revives  on  the  dishonour  of  the  bill  (b).  The 
granting  of  a  bill  for  a  law-agent's  account,  does  not  prevent  the 
account  being  taxed  (c) ;  but  where  there  is  evidence  of  arrange- 
ment when  a  bill  is  taken  for  a  prior  account,  it  would  seem,  from 
the  rules  of  our  law  as  to  the  presumption  of  value,  that  the  amount 
of  the  bill  would  be  presumed  to  be  amount  of  debt  then  due.' 

These  rules  are  substantially  the  same  ^dth  those  established 
in  England. 

First,  it  has  been  there  held,  that  the  mere  taking  of  a  bill  or 
note  by  a  creditor  from  his  debtor  does  not  imply  novation  of  the 
previous  debt  (d),  unless  that  is  expressed  («),  but  will  be  con- 
sidered only  as  an  additional  security.  Thus  it  has  been  de- 
cided (/),  that  taking  a  note  for  the  balance  of  a  debt  does  not  cut 
off  a  claim  for  interest  on  another  security  previously  granted  for 
the  same  debt ;  the  note  being  held,  in  these  circumstances,  to  be 
merely  an  acknowledgment.  It  has  been  also  held  (^),  that  the 
circumstance  of  a  traveller  taking  an  acceptance  for  a  debt  from 
the  defendant,  but  with  an  intimation  that  he  did  not  think  it  would 
be  received,  and  sending  it  to  his  constituent,  who  retained  it,  but 
without  any  drawer  s  name  being  filled  up,  did  not  preclude  him 


(a)  Stuart  v.  Blackwood,  4  Dec.  1684, 
2  Br.  Sup.  67. 

(6)  Gairdner  v.  Milne,  13  Feb.  1858, 
20  D.  666;  Johnston  v.  Duncan,  16 
May  1827,  6  S.  660. 

(c)  Megget  v.  Douglas,  2  Mar.  1826, 
4  S.  614.  Execution  of  diligence,  how- 
ever, will  not  in  all  cases  be  suspended 
till  the  accounts  are  taxed.  Stewart 
V.  Lang,  16  Jan.  1861,  23  D.  286. 

(d)  In  Taylor  v.  Wasteneys,  2  Str. 
1218,  it  was  held  that  the  right  to  fol- 
low out  an  action,  which  had  been 
raised  for  a  debt,  remained,  notwith- 
standing a  note  for  L.20  which  had 


been  given  subsequently  by  the  debtor 
to  the  creditor.  In  Scott  v.  Surman, 
Willes,  406,  the  Court  of  King's  Bench 
decided,  inter  alia,  that  the  taking  of  a 
note  by  a  factor  for  the  price  of  goods 
consigned  to,  and  sold  by  him,  did  not 
innovate  the  debt,  so  as  to  exclude  the 
consigner  from  claiming  for  the  price. 
See  also  Owenson  v.  Morse,  7  T.  R.  64 ; 
Tapley  v.  Martens,  8  T.  R.  451. 

(e)  Brown  v.  Kewly,  2  B.  and  P. 
518. 

(/)  Curtis  V.  Rush,  2  Ves.  and 
Beames,  416. 

((/)  Vyse  V.  Clarke,  5  C  and  Pay.  403. 
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from  suing  for  the  debt.  Farther,  when  a  party  agrees  to  take  a 
new  bill  as  a  sabstitate  for  a  previous  one,  on  whicjb  action  had 
been  raised,  on  condition  of  the  defendant  pajdng  costs,  but  this 
last  condition  is  not  fulfilled,  it  has  been  held  (a),  that  the  original 
bill  is  still  available.  Lastly,  if  a  person  takes  new  bills  in  satis- 
faction of  previous  bills,  retaining  the  former,  however,  in  his  pos- 
session, it  will  not  be  held  that  the  last  are  absolutely  substituted 
for  the  first,  but  the  creditor  will  be  entitled  to  sue  on  the  first  bills, 
if  the  last  are  not  paid  (6),  ^  or  turn  out  of  no  value  (c).'  When  a  but  suspends 
creditor  has  taken  a  bill  or  note  in  payment,  he  cannot  sue  on  the  it,^  ^^  ^  ^^ 
original  debt  till  the  bill  or  note  has  become  due,  and  has  not  been 
paid  {d)y  unless  it  is  known  at  once  to  be  bad,  or  has  been  returned 
to  the  original  payee  by  a  party  to  whom  he  indorsed  it,  without 
money  passing,  and  remained  ever  since  unpaid  in  the  payee's 
hands  («),  or  the  bill,  while  unindorsed,  is  lost,  and  no  demand  is 
made  on  it  (/),  in  which  cases  the  debtor  may  be  sued  immediately 
on  his  original  debt  (g) ;  or  where  it  has  been  given  for  a  smaller 
sum  than  the  debt,  in  which  case  the  debtor  may  sue  for  the  differ- 


(a)  Norris  v.  Aylett,  2  Camp.  328» 
per  Lord  EUenborough.  But  vide  Dil- 
lon y.  JRimmer^  1  Bing.  100. 

(b)  Ex  parU  Barclay,  7  Veaey,  697. 
This  was  decided  by  the  Lord  Chan- 
odkr,  with  regard  to  a  claim  made  on 
the  first  bills  against  the  debtor^s  bank- 
rupt estate.  The  same  doctrine  was 
held  in  Bishop  y.  Howe,  3  M.  and  S. 
362,  althoagh  dishonour  of  the  last  bill 
had  not  been  notified  to  the  drawer. 

(c)  £eU  y.  Buckley,  11  Exch.  631 ; 
SUman  y.  Cox,  1  G.  M.  and  K.  471. 
See  note  (g). 

(d)  BeUhawY.  Bush,!!  C.  B.19V,Sted- 
man  y.  Gooch^  1  Esp,  3 ;  Rex  y.  Dawson, 
Vnghtwid^  32  (holding  that  an  extent 
in  aid  could  not  be  issued  on  a  debt  for 
vhich  the  creditor  took  a  bill,  which 
hftd  not  fallen  due  at  the  date  of  the 
inquisttion) ;  Kearslake  y.  Morgan,  5 
T.  R.  513  (where,  in  an  assumpsit  for 
the  price  of  goods  sold,  it  was  held  a 
sufficient  answer  by  the  defendant,  that 
be  had  indorsed  a  note  for,  and  on  ac- 

I. 


count  of,  the  goods) ;  and  Walton  v. 
MaskeU,  22  Dec.  1844,  14  L.  J.  (Ex.) 
55. 

(e)  Burden  v.  Halion,  1  M.  and  Ryl. 
223,  4  Bing.  454. 

(/)  Rolt  V.  Watson,  4  Bing.  273. 

Ig)  Bell  y.  Buckley,  11  Exch.  631. 
In  Stedman  y.  Gooch,  1  Elsp.  3,  an 
action  brought  for  a  debt,  after  taking 
three  notes  in  satisfaction  of  it,  was 
sustained,  although  the  notes  had  not 
fallen  due,  they  having  turned  out  to 
be  of  no  yalue.  In  an  earlier  case, 
reported  in  Anon.  12  Mod.  517,  it  was 
laid  down  that,  if  the  seller  of  goods 
takes  a  goldsmith^s  note  in  payment, 
this  will  be  good  payment,  though  the 
goldsmith  were  worth  nothing,  pro- 
vided the  buyer  did  not  know  it ;  but 
that  it  will  not  be  good  if  he  did  know 
it.  Owenson  v.  Morse,  7  T.  R.  64 
(where  a  person,  who  had  sold  goods, 
and  taken  in  payment  certain  notes  on 
a  banker  who  failed  that  day,  was 
found   entitled   to  stop  the  goods  in 
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and  may  waive  ence  (d),   *  Taking  a  bill  in  payment  seems  in  general  to  determine 

a  lion*  - 

a  lien^  to  the  effect  of  entitling  the  debtor  to  demand  possession  dar- 
ing the  currency.  Thus/  where  a  shipowner,  who  had  a  lien  on  the 
freighter's  goods  for  the  freight,  had  stipulated  that  part  of  it  should 
be  paid  in  ^^good  and  approved  bills"  at  three  months,  and  afterwards 
took  a  bill  for  this  money  and  negotiated  it  (though  he  refused  in 
words  to  receive  it,  as  being  a  bad  bill),  the  Court  of  King's  Bench 
held,  that  by  negotiating  the  bill,  he  must  be  held  to  have  accepted 
of  it  in  payment,  and  to  have  renounced  his  lien  on  the  goods  (5). 
In  another  case,  a  vendor,  taking  a  promissory-note  and  negotiating 
it,  was  held  to  have  relinquished  his  lien  (c).  But  a  person  selling 
lands,  and  taking  bills  for  the  price,  was  held  to  retain  his  right  of 
lien  (d).  ^The  apparent  conflict  between  these  cases  is  probably  to  be 
explained  by  the  circumstance,  that  in  the  fcnrmer  the  facts  showed 
an  intention  to  rely  solely  on  the  personal  security,  and  that  in  the 
latter  they  showed  no  such  intention.  If  the  bill  be  dishonoured 
while  the  goods  are  in  the  seller's  hands,  he  may  retain  them  (e).' 

When  a  bill  or  note,  payable  by  any  third  person,  has  been  taken 
for  a  debt,  the  creditor  cannot  sue  for  the  original  debt  without 
showing  that  the  bill  or  note  has  been  duly  negotiated,  and  has  been 
dishonoured.  What  degree  of  diligence  is  necessary  on  such  bill 
or  note,  and  in  what  circumstances  notice  of  its  dishonour  must  be 
given  to  the  debtor  from  whom  it  has  been  received,  are  questions 
to  be  discussed  in  considering  the  negotiation  of  bills  or  notes.  If 
the  creditor  has  failed  in  due  negotiation,  the  debtor  is  released  from 
all  claim,  even  for  the  original  debt.     On  this  ground,  a  creditor 


If  biU  be  not 
duly  nego- 
tiated, debt  is 
discharged. 


transitu)  :  Bishop  v.  Shiletto,  2  B.  and 
A.  329,  where  the  same  decision  was 
given  regarding  the  sale  of  iron,  in 
payment  of  which  bills  were  given 
which  had  not  been  retired.  In  Puck- 
ford  V.  Maxwell^  6  T.  R.  62,  where 
drafts  taken  in  payment  of  a  debt 
were  dishonoured,  the  drawer  having 
no  effects  in  the  drawee^s  hands,  the 
creditor  was  found  entitled  to  follow 
out  diligence  on  the  original  debt. 
The  same  decision  was  given  in  Wilson 
V.  Vysar,  4  Taunt.  287,  and  in  Cundy 
V.  Marriot,  1  B.  and  Ad.  696,  where 
a  bill,  written  on  a  wrong  stamp,  had 


been  indorsed  in  payment  of  the  price 
of  goods. 

(a)  Thomas  v.  Heathom^  2  B.  and 
Cr.  477,  8  D.  and  R.  647. 

(6)  Homcastle  v.  Farren,  3  B.  and 
Aid.  497. 

(c)  Bunney  v.  Poyntz,  1  Nev.  and 
Man.  232. 

(rf)  Ex  parte  Loaring^  2  Rose's  B. 
C.  79 ;  Grant  v.  Mills,  2  Va.  and 
Beames,  806;  Hughes  v.  Kearney^  1 
Schwales  and  Lefroy,  136 ;  ex  part* 
Latey,  2  Mont,  and  Ay.  609. 

{e)  Valpy  v.  Oakley,  16  Q.  B.  941 ; 
New  V.  Swain,  1  Pans  and  L.  193. 
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who  had  taken  a  note  bj  a  third  party,  on  account  of  a  debt,  was 
excluded  from  suing  afterwards  on  the  debt,  by  having  delayed  to 
ask  payment  of  the  note  from  28th  March  to  15th  May ;  the  granter 
of  the  note,  who  failed  on  this  last  date,  having  paid  larger  sums  in 
the  meantime.   It  was  held  to  make  no  difference  that  the  creditor  had 
given  a  receipt,  bearing  only  that  the  debt  should  be  held  paid  when 
the  biU  was  paidj  this  being  considered  as  no  excuse  to  the  holder 
for  not  presenting  the  note  in  proper  time  (a).     The  Court  held  the 
same  doctrine,  in  a  case  where  the  creditor  had  delayed  for  four 
months  to  present  a  note  which  he  got  in  payment  of  his  debt,  and, 
after  the  debtor  in  it  became  insolvent,  brought  his  action  for  the 
debt.     The  jury  had  found  for  the  creditor,  on  the  ground  that  the 
note  was  not  negotiable,  not  containing  the  words  "  or  order."     But 
the  Court,  holding  that  this  made  no  difference  as  to  the  creditor, 
who  had  a  sufficient  right  in  his  own  person  to  have  insisted  for 
payment,  granted  a  new  trial  (6).   ^  This  doctrine  was  perhaps  pushed 
to  its  extreme  limits,'  where  a  creditor,  who  had  received  in  payment 
of  his  account  bank  notes  on  the  day  that  the  bank  failed,  and  after 
the  failure,  was  not  allowed  to  sue  on  his  original  debt  because  he 
had  not  presented  the  notes  for  payment,  or  given  notice  to  the 
debtor  that  he  would  hold  him  liable  (c).    In  a  previous  case  (d), 
the  same  rule  had  been  applied,  where  the  bank  had  failed,  but 
after  the  note  was  given  in  payment,  though  before  the  time  allowed 
for  presentment  had  expired.     In  a  case  (e),  where  notes  of  a  bank 
were  paid  to  the  plaintiff's  hind,  for  his  cattle,  on  Friday,  but  not 
paid  over  to  the  plaintiff  by  his  hind  till  the  Saturday  evening  on 
settling  accounts,  as  the  plaintiff  was  from  home  all  Friday  (the 
hind  living  in  his  master^s  house),  and  the  notes  were  presented  to 
the  bankers  on  Monday,  but  they  had  failed  between  3  and  4  p.m. 
on  Saturday,  it  was  decided  that  the  plaintiff  had  not  made  the 
notes  his  own,  but  had  still  a  claim  for  the  price.     When  a  person 
who  has  received  a  bill  for  the  price  of  goods  sold  by  him,  nullifies 
it  by  altering  the  date  of  payment,  he  thereby  loses  his  claim  against 
the  drawer,  even  for  the  price  of  the  goods,  as  he  has  made  the  bill 

(a)  Smith  y.  Wilson,  Andrews,  187.  (c)  Camidge  v.  Allanhy,  6  B.  and 

(6)  CkamberlainY.  Delanve,  2  Wila.  Cr.  373,  1  Ross,  L.  C.  366. 
353.      See  also  Hehden  v.  Harttnskj  4  (d)  Beeching  v.  Gower,  Holt,  313. 

Gspu  146,  and  Kearslake  v.  Morgan,  5  (f)  James  v.  Houhiitch,  8  D.  and  U. 

T.  R.  513.  10. 
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his  own,  and  the  drawer  could  have  no  claim  on  it,  after  the  vitia- 
tion, against  the  acceptor  (a). 
Butif  biUbe  Qn  the  Other  hand,  when  a  creditor  has  used  proper  diligence 

though  duly      on  a  bill  or  note  held  by  him,  and  it  is  yet  not  paid,  he  is  entitled  to 

negotiated,  the  ,  *.  .     -Ti  • 

on^^inai  debt  is  sue  his  debtor,  uot  Only  bj  way  of  recourse  on  it,  if  his  name  should 
be  on  it,  but  likewise  for  the  original  debt,  which  is  revived  by  its 
non-payment.  ^  There  are  many  examples  of  the  application  of  this 
doctrine.  It  was  applied  without  difficulty  to  a  case'  where  payment 
of  a  note,  given  in  satisfaction  of  the  debt,  had  been  demanded  the 
morning  after  it  was  given,  by  which  time,  however,  the  debtor  had 
failed  (5).  The  same  thing  was  decided,  though  the  creditor  had 
given  a  receipt  in  full  for  the  debt,  and  had  taken  in  satisfaction  of 
it  a  note  payable  in  two  months,  which,  however,  he  could  not  pre- 
sent till  after  that  time,  as  the  drawee  could  not  be  found  during 
the  whole  two  months.  The  drawee  failed  at  the  end  of  them.  On 
the  other  hand,  the  creditor  could  not  give  notice  to  the  debtor, 
from  whom  he  got  the  note,  as  he  was  at  sea  all  the  time.  Holt, 
C.  J.,  held,  that  he  had  a  good  action  for  the  original  debt  (c).  In 
another  case,  an  engine-maker,  who  furnished  an  engine  to  a  coUieiy, 
having  taken  from  the  manager  in  payment  a  bill  drawn  by  him  on 
a  bank  at  Durham,  and  both  the  bank  and  the  drawer  having  failed 
before  the  term  of  payment,  the  Vice-Chancellor  found  the  holder 
entitled,  on  giving  up  the  bill,  to  get  payment  of  the  original 
debt  from  funds  which  were  in  Court  (d).  Where  a  shipmaster, 
after  carrying  goods  to  Ancona,  took,  in  payment  of  the  freight,  a 
bill  drawn  on  the  freighter  by  his  correspondent,  to  whom  he  had 
desired  that  the  goods  should  be  delivered,  but  which  bill  was  neither 
accepted  nor  paid,  the  Court  of  King^s  Bench  sustained  an  action 
for  the  freight  against  the  freighter,  holding  that  his  acceptance  of 
such  a  bill  on  the  freighter's  t;redit  from  his  correspondent  could  not 
be  considered  as  equivalent  to  pa3rment  {e).  A  similar  decision  was 
given,  where  a  plaintiff  having  agreed  to  carry  goods  to  Antwerp  (the 
freight  to  be  paid  on  delivery),  and  the  freighter's  correspondent  or 
consignee  there  having  given  him  cash  for  part  of  the  freight,  and 

(a)  Alderson  v.  Langdale^  3  B.  and  (c)  Popley  v.  Ashley,  6  Mod.  147. 

Ad.  660.  (d)  Tempest  v.  Ord,  1  Madd.  89. 

(J))   Ward  V.  Evans,  2  Ld.  Raym.  (e)  Taphy    v.   Mehrtens,    8  T.  K. 

928.  451. 
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for  the  balance,  a  bill  on  a  house  in  London,  who  accepted  it,  bat 
failed  before  it  became  dae,  as  did  likewise  the  drawers,  the  plain- 
tiff was  fonnd  entitled  to  claim  the  balance  of  the  freight  from  the 
freighters ;  it  being  held  that  there  was  no  evidence  of  the  plaintiff 
having  preferred  this  bill  to  cash  (in  which  case  it  would  have  been 
at  his  own  risk),  and  that  the  bill  being  given  by  the  agent,  the  prin- 
cipal was  as  much  liable  for  the  debt,  on  its  turning  out  useless,  as  if 
he  had  himself  given  it  (a).     But  when  the  captain  of  a  ship  takes  a 
bill  for  his  own  accommodation  when  he  might  have  had  cash,  he  has 
no  separate  claim  for  the  debt  (6).     Where  a  creditor,  for  furnish- 
ings on  account  of  a  ship,  took  a  bill  from  the  ship's  agent  for  the 
amount,  allowing  discount,  and  afterwards  renewed  it  to  him  twice, 
with  interest,  but  where  he  did  not  appear  to  have  preferred  this 
arrangement,  and   where  the  principal  had  not  looked  into  the 
agent's  accounts,  or  given  him  credit  on  account  of  the  arrange- 
ment, though  the  latter  had  funds  of  his  more  than  sufficient  to 
have  paid  the  debt,  the  creditor  was  found  to  have  a  good  claim 
against  the  principal  (c).     An  action  was  successful  on  a  charter- 
party  against  the  charterers,  when  the  freight  was  by  the  charter- 
party  to  be  paid  partly  in  cash  and  partly  by  approved  bills,  though 
the  creditor  had,  without  the  knowledge  of  the  charterers,  taken  a 
bill  for  the  freight  from  the  consignee,  which  was  dishonoured  (d). 
The  same  doctrine  was  adopted  by  Best,  C.  J.,  where  the  seller  of 
goods  was  found  entitled  to  sue  for  the  price,  though  he  had  taken  a 
biU  for  it,  which  was  dishonoured,  and  was  then  lying  protested  in  the 
bands  of  his  agents  {e) ;  and  where  two  bills  which  had  been  given  in 
payment  of  the  price  of  goods,  having  been  delivered  by  the  holder  to 
a  third  party,  but  afterwards  returned  to  him,  without  proof  of  any 
consideration  passing  between  them,  he  was  held  to  have  a  good  action 
for  the  price  of  the  goods,  in  respect  of  the  bills  not  being  paid  (/). 
The  creditor  will  not  be  considered  as  taking  the  entire  risk  of 
this  bill  or  note  on  himself,  even  though  he  has  granted  a  receipt  in 
full  for  the  previous  debt,  on  taking  it  (g). 

(a)  Manh  v.  Pedder,  4  Camp.  257.  (e)  Hadwen  v.  Mendizabal,  10  Moore, 

(6)  Strong  v.  Hart,  6  B.  and Gr.  160.  477. 

(c)  Rainnion  v.  Read,  9  B.  and  Or.  (/)  Burden   v.   Halton,   4    Bingh. 

449.  454. 

(J)  Taylor  Y.  Brigg»,  1  M.  andMalk.  (jg)  Popley  v.  Ashley,  6  Mod.  147. 
28. 
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hS^ruTe  to*  °^  ^^  *  ^^*^  where  the  plaintiff  having  got  a  draft  from  the  de- 

^***"  °nt  b        f endant's  steward  on  a  banker,  in  payment  of  work  done  for  the 
Unk  checks  or  defendant,  and,  on  this  draft  being  dishonoured,  having,  without 

informing  the  defendant,  taken  a  new  draft  from  the  steward  at 
twenty-one  days'  date,  on  non-payment  of  which  he  brought  his 
action  for  the  debt,  the  jury  first  found  for  the  defendant,  under 
the  direction  of  Lord  EUenborough,  C.  J.;  but  afterwards  his 
Lordship  said  that  there  must  be  a  new  trial,  as  it  did  not  appear 
that  the  defendant  had  acted  towards  the  steward  on  the  supposition 
of  the  debt  being  paid.  Li  other  words,  he  had  not  suffered  any 
injury  through  want  of  notice  (a).  *  Another  illustration  similar  to 
the  last  may  be  given.'  A  sub-agent  of  the  defendant,  who  owed 
the  plaintiff  money,  having  given  his  son  in  payment  a  draft  on  his 
bankers,  which  was  dishonoured  because  the  agent  had  overdrawn 
his  account,  and  the  agent  having  failed  the  same  day  with  funds 
of  the  defendant  (beyond  the  amount  of  the  debt)  in  his  hands,  the 
defendant  was,  notwithstanding,  found  liable  for  the  debt,  it  being 
held  that  the  draft  by  his  agent  was  the  same  as  a  draft  by  himself. 
No  regard  was  paid  to  the  plea,  that  the  plaintiff's  son  might  have 
had  money  if  he  had  chosen,  but  preferred  a  check  (6).  It  was 
evidently  implied  that  the  check  must  be  a  fair  one,  which  this  was 
not.  If  the  creditor  get  a  draft  for  his  debt  on  bankers,  desiring 
that  it  should  be  paid  by  a  bill  at  seventy  days,  but,  instead  of  taking 
such  bill,  allows  the  bankers  to  transfer  the  amount  to  his  own 
account  with  them,  this  is  held  the  same  thing  as  if  he  had  got  the 
money,  and  afterwards  deposited  it  with  the  banker,  and  therefore 
the  debtor  will  be  released  (c).  But  the  decision  will  be  opposite  if 
there  has  been  no  such  transference  to  the  creditor's  account  Thus, 
where  the  buyer  of  some  goods  had  given  the  seUer  in  payment  a 
draft  on  his  bankers,  payable  at  two  months,  by  a  bill  to  be  given 

(a)  Wyatt  v.  Hertford,  3  East,  suited  in  an  action  for  the  original  debt, 
1^7.  brought  in  consequence  of  the  non- 

(b)  Everett  v.  Collins,  2  Camp.  515.  payment  of  the  latter  notes.     In  an- 

(c)  Bolton  V.  Richard,  1  Esp.  106,  other  case  between  the  same  parties,  the 
6  T.  R.  139.  In  Vernon  v.  Bouverie,  plaintiff  having  preferred  getting  up  a 
2  Shower,  295-6,  the  plaintiff,  having  small  bill  which  he  owed  the  bankers 
discharged  a  debt,  on  getting  notes  to  receiving  cash  from  them,  was  like- 
from  the  debtor  on  a  banker,  and,  on  wise  non-suited,  on  the  ground  of  hia 
discounting  these  notes,  having  pre-  having  thus  discharged  the  original 
ferred  other  notes  to  cash,  was  non-  debt. 
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at  two  months  thereafter,  but  the  bankers  failed  before  the  expiry 

of  the  first  two  months — ^the  circumstances  of  the  case  being  held 

not  to  infer  that  the  creditor  (who  had  likewise  an  account  with 

them  as  his  bankers)  had  given  them  any  new  credit  for  the  amount 

of  the  drafts — a  verdict  was  found  for  him,  in  an  action  on  the 

original  debt,  and  the  Court  of  Common  Pleas  affirmed  it  (a).     In 

a  case  (b)  where  the  plaintiff  paid  into  one  country  bank  certain 

notes  of  another  bank,  and  the  former  bank,  on  sending  them  to 

the  latter,  instead  of  taking  cash  for  them,  allowed  them  to  be 

placed  to  their  own  credit,  and  permitted  the  receivers  to  re-issue 

them,  the  Court  of  King's  Bench  decided  that  they  had  taken  the 

risk  of  them,  and  must  be  liable  for  them  to  the  plaintiff  as  for 

cash.     If  the  debtor  pays  his  debt  by  a  draft  on  his  bankers,  and 

the  creditor,  on  being  asked  by  them  whether  he  will  have  cash  or 

a  bill  or  draft,  prefers  the  latter,  it  is  at  his  risk,  unless  there  is 

manifest  fraud,  as  where  the  bankers  give  him  a  bill  signed  by  a 

party  whom  they  know  to  be  insolvent,  or  a  draft  on  a  house  which 

has  none  of  their  effects  (c).  But,  if  a  bill  is  given  him  without  the 

choice  of  payment  in  cash,  as  where  the  draft  which  his  debtor 

gives  him  on  his  bankers  bears  that  they  are  to  pay  him  by  a  bill, 

his  original  claim  will  remain  if  this  bill,  though  duly  negotiated,  is 

not  paid  (rf). 


(«)  BrowH  and  Richard  v.  Kewleys, 
2  fiofi.  and  PaU.  518. 

(6)  GiUard  v.  Wise,  5  B.  and  Cr. 
184,  1  D.  and  R.  523. 

(c)  The  rule  here  stated  is  illuB- 
tnted  by  the  case  (already  cited)  of 
Vernon  v.  Bauverie,  2  Shower,  295-6. 
In  the  case  also  of  Marsh  v.  Pedder, 
4 Gamp.  257,  Gibbs,  0.  J.,  expressed  an 
opinion,  that  if  the  plaintiff  had  been 
offered  cash,  and  had  preferred  a  bill, 
the  bfll  must  have  been  at  his  own  risk. 
Hie  same  role  was  laid  down  by  Bay- 
ley,  J-,  in  Emly  y.  Lye,  15  East.  13, 
f€r  Lofd  Kenyon,  C.  J.,  in  Owenson 
w.  Morscj  7  T.  R.  66,  and  by  the  Court 
of  Ktng*B  Bench  in  Smith  y.  Ferrand, 
7  B.  and  Cr.  10,  where  a  rule  nisi  for 
a  new  trial  was  discharged  on  that 
gioond.  On  the  otiier  hand  (with  re- 
ference to  the  exception  of  fraud  now 


stated),  in  Everett  v.  Collins,  2  Camp. 
515,  a  check  was  found  to  be  no  pay- 
ment when  given  on  a  bank  on  whom 
the  granter  had  already  overdrawn, 
although  the  creditor's  son  who  got  it 
had  preferred  it  when  he  might  have 
had  bank-notes.  Farther,  with  regard 
to  the  case  of  a  banker  giving  bills. 
Lord  Kenyon,  C.  J.,  observed,  in  Bol- 
ton V.  Richards,  6  T.  R.  139,  that,  '"  if 
Caldwell  and  Company"  (the  bankers 
drawn  upon  by  the  debtors  in  that 
case)  ^^  had  given  the  plaintiff  a  bill 
on  an  insolvent  person  for  the  amount 
of  the  plaintiff's  check  on  them,  it 
would  have  been  too  much  perhaps  to 
have  said  that  that  would  have  can- 
celled the  plaintiff's  demand." 

(d)  Ex  parte  Dickson,  cited  in  Bol- 
ton V.  Richards,  6  T.  R.  142  ;  ex  parte 
Blackhume,  10  Vesey,  204. 
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Bill  m&y  pre- 
clude inquiry 
M  to  amount 
of  prior  debt 


These  rules  are  applicable  to  the  case  of  bills  or  notes  granted 
for  the  price  of  goods  sold,  or  for  any  other  consideration  at  the 
time,  as  well  as  in  satisfaction  of  previous  debts ;  and,  indeed,  they 
have  been  already  illustrated  by  decisions  taken  indiscriminately 
from  both  descriptions  of  cases  (a).  It  has  been  held  (i),  that  if  a 
person  gets  a  negotiable  note  for  money  lent,  he  cannot,  without 
producing  it,  recover  on  the  original  consideration,  though  the  note 
should  be  lost ;  because  the  note  may  be  still  in  circulation,  and 
thus  (unless  it  were  produced)  the  defendant  might  be  subjected  to 
double  payment.  The  contrary  has  been  found,  where  the  bill  is 
in  his  power,  as  when  it  is  lying  protested  in  the  hands  of  his 
agent  (c).  But  the  rules  with  regard  to  the  production  of  bills  or 
notes  shall  be  explained  more  fully  afterwards. 

It  has  been  found  (d)y  that,  when  an  account  is  settled,  and  a 
bill  on  a  third  party  given  for  the  sum  due,  the  account  cannot 
afterwards  be  disputed,  even  in  an  action  brought  for  its  amount, 
upon  the  non-payment  of  the  bill. 


fiil],  as  an 
assifcnment  of 
funi 


igni 

OS, 


4.  Assignment  of  Funds  by  Delivery  of  a  Bill  or  Note. 

But,  besides  the  obligations  which  delivery  of  a  bill  or  note 
creates  betwixt  the  drawer  and  payee,  the  drawing  and  delivery  of 
a  bill,  when  properly  intimated  to  the  drawee,  operates  an  assign- 
ment to  the  payee,  to  the  amount  of  the  bill,  of  any  sum  which  is 
due  by  the  drawee  to  the  drawer.  ^  It  sometimes  happens  also  that 
an  order  or  precept  to  pay,  not  effectual  in  all  respects  as  a  bill,  is 
effectual  as  an  assignation  (e).' 

(a)  Vide  on  this  subject  Owenson  v. 
Morse^  and  Bishop  v.  ShilettOj  97,  note 
g\  and  Brown  and  Richard  v.  Kewley, 
103,  note  a. 

(6)  Dangerjield  v.  Wilby^  4  Esp. 
159,  per  Lord  Ellenborongh. 

(c)  Hadtven  v.  Mendizabaly  10  Moore, 
477. 

(d)  I  Knox  V.  Whalley,  1  Esp.  169 
(decided  by  Lord  Kenyon).  The  con- 
trary appears  to  have  been  decided 
in  an  old  case,  Chandlor  v.  Dorset^ 
Finch.  431,  where  an  accounting  be- 
tween two  partners  was  opened  up  on 
the  ground  of  error,  after  a  note  had 


been  granted,  on  a  settlement,  for  the 
balance  due,  and  a  verdict  was  found 
in  another  action  for  its  amount,  with 
costs.  But  this  case  will  not  outweigh 
the  later  decision.  The  case  of  True- 
man  V.  Hurst,  1  T.  R.  41,  referred  to 
by  Chitty,  122,  note  4,  does  not  appear 
to  be  in  point ;  since  the  only  ques- 
tion there  was,  whether  a  note  granted 
by  an  infant  could  prevent  the  settle- 
ment of  accounts  on  which  it  was 
granted  from  being  afterwards  opened 
up.  See  also  Perry  v.  Attwood,  6  £. 
and  B.  691. 

(e)  Brierly  v.  Mackintosh,  1  June 
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This  assignment,  to  be  effectual,  must  be  intimated  to  the  mustbeinti- 
drawee,  by  presentment  of  the  bill.     This  doctrine  has  been  settled 
bj  a  number  of  cases  (a),  in  which  the  date  of  intimation  has  been 
always  adopted  as  the  criterion  of  preference.     Reference  has  been 
made  to  the  opinion  of  two  of  our  most  eminent  writers  (6),  which 
is  said  to  be  inconsistent  with  this  doctrine.     But  that  opinion, 
which  imports  that  bills  may  be  transmitted  without  intimation, 
evidently  refers  to  their  indorsement ;  and  if  it  is  held  to  refer  to 
the  indorsement  of  accepted  bills  (as  it  may  fairly  be,  since  bills  are 
generally  accepted  before  being  indorsed),  it  is,  as  will  afterwards 
appear,  correct  with  reference  to  the  assignment  by  indorsation  of 
the  funds  in  the  acceptor's  hands.     At  all  events,  it  has  no  connec- 
tion with  the  assignment  of  these  funds  to  the  payee,  by  drawing 
the  bill.    In  another  passage  (c),  Lord  Stair  seems  to  consider  in- 
timation unnecessary,  with  regard  to  assignments  granted  by  mer- 
chants abroad,  to  transfer  goods  which  are  in  Scotland;  and  he 
refers  to  an  old  case  in  support  of  this  doctrine.    But  such  a  rule 
would  not  be  followed,  even  with  regard  to  a  bill  drawn  abroad  on 
a  person  in  Scotland,  considered  as  an  assignment  of  the  drawer's 
money  in  the  drawee's  hands.     The  rule  in  such  a  case  is,  that  the 
law  of  the  country  where  the  assignment  is  to  be  completed  pre- 
scribes the  forms  necessary  for  its  completion  ;  and  that,  therefore, 
the  bill  must  be  intimated  by  presentment  to  the  drawee. 

Such  presentment  must,  in  general,  be  proved  either  by  his  Eyidence  of 

n  p  Til*        intimation. 

acceptance,  or  by  a  protest  tor  non-acceptance,  in  the  case  of  a 
bill  drawn  payable  at  a  particular  place  different  from  the  drawee's 
residence — for  instance,  at  a  certain  banking  house — a  protest  taken 
at  this  place  does  not  appear  sufficient  to  carry  the  drawer's  funds 
ia  the  drawee's  hands,  unless  there  is  proof  that  the  draft  was  inti- 
mated personally  to  the  drawee ;  for  here,  as  in  other  assignations, 
the  transference,  iii  order  to  be  complete,  must  be  made  known  to 
the  debtor.  But  although  a  protest,  in  case  of  non-acceptance,  is 
die  most  common,  it  is  not  the  only  mode  of  proving  presentment. 

1843,  5  D.  1100;  Morrict  v.  Sprot,  27  M.  1463 ;  MitcheU,  17  Nov.  1734,  M. 

June  1846, 8  D.  918.  Per  Rutherfurd,  1464;  Rob  v.   Chalmers,  Feb.  1737, 

Waie$  Tn.  r.  Pinkney,  21  Dec.  1863,  M.  1465  ;  aod  Spottiswoode  v.  M'Niel, 

16  D.  287.  4  Mar.  1778,  M.  1465. 

(a)  Gordon    v.   Anderson,  9    Dec.  (b)  Stair,  i.  11,  7  ;  Ersk.  iii.  5,  6. 

1712  ;  ^ewart  v.  EUiot,  13  Feb.  1724,  (c)  Stair,  iii.  1,  12. 
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Intimated  bill 
carries,  as 
aosignment, 


In  one  case  (a)y  verbal  intimation  of  a  draft  was  held  sufficient  in  a 
question  between  the  payee  and  the  drawee.  *  In  a  question  be- 
tween an  arrester  of  the  drawee's  funds,  or  the  trustee  for  the 
drawee's  creditors,  and  the  payee,  stricter  evidence  of  intimation 
may  be  looked  for.  There  is  no  case  which  goes  so  far  as  to  hold 
that  intimation  may  in  this  case  be  proved  by  parole.  But  it  is  clear 
that  a  notarial  protest  is  not  the  only  evidence  in  writing  which  is 
receivable.  Thus,  where  a  protest  which  had  been  used  was  in- 
valid, entries  in  the  drawee's  books,  showing  knowledge  of  the  bill, 
were  held  sufficient  proof  of  intimation  (i).'  Perh^s  a  marking  on 
the  bill,  a  letter  by  the  drawee  admitting  intimation,  or  other  writ- 
ten evidence,  might  be  sufficient ;  but  it  would  be  unsafe  to  rely  on 
any  but  that  which  has  been  already  sanctioned.  ^  In  deciding  the 
case  last  quoted.  Lord  Ivory  gave  the  opinion,  that  if  a  drawee 
had  acknowledged  presentment  by  letter,  that  would  be  sufficient 
proof.  Where  there  is  judicial  intimation,  such  as  production  in 
a  multiplepoinding  to  divide  the  funds  of  the  drawee,  that  is  of 
course  sufficient  (c).'  It  was  said  by  a  learned  author  (d)y  that 
verbal  acceptance,  even  by  anticipation,  was  sufficient  to  transfer 
the  fund  in  the  drawee's  hands.  But  such  evidence  has  been  re- 
jected («). 

Intimation  of  the  bill  to  the  drawee,  when  fully  proved,  com- 
pletes the  assignment  (/).     But, 

1^^,  A  bill  so  drawn  can  only  carry  money  ^  belonging  to  the 
drawer'  in  the  hands  of  the  drawee,  not  money  in  the  hands  of 
bankers  at  whose  house  the  bill  is  made  payable  (g). 


(a)  Fairholm  v.  Gordon^  1  Feb. 
1724,  M.  1462.  Id  HiU  v.  Lindsay, 
12  Nov.  1847,  10  D.  78,  an  aasig- 
nation  of  shareB  in  a  company  was 
held  sufficiently  intimated,  in  a  ques- 
tion between  the  trustee  for  the 
granter's  creditors  and  the  grantee, 
by  the  grantee  having  attended  a 
meeting  of  shareholders  and  produced 
his  title. 

(6)  WatVa  Trs,  v.  Pinkney^  21  Dec. 
1863,  16  D.  279. 

(c)  Carter  v.  M'Intosh,  20  Mar. 
1862,  24  D.  925. 

((f)  1  Bell's  Comm.  398. 


(e)  CuUen,  18  June  1833,  11  S.  D. 
B.  733. 

(/)  Such  is  the  law  regarding  the 
effect  of  presentment  in  Scotland.  It 
occurred  to  the  author  in  consultation, 
whether  the  same  effect  would  foDow 
from  presentment  of  a  bill  in  England, 
to  carry  the  drawer's  funds  there  in  the 
hands  of  the  drawee ;  and  he  had  reason 
to  beliere  that  presentment  of  a  bill  in 
England  to  the  drawee  would  not  hare 
this  effect.  But  this  was  a  point  of 
English  law  on  which  he  did  not  hazard 
an  opinion. 

(g)  This  was  decided  in  Mackod  v. 
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2dlu^  Such  a  bill  carries  only  money,  not  other  effects  belonging  Money  in 

dT&weo's  liAnds 

to  the  drawer  in  the  drawee's  hands.     It  has  been  held  (a),  that  an  due  to  the 

di&\irer 

inland  precept,  whereby  the  drawer  desired  his  correspondent  to 
account  to  a  third  party  for  a  quantity  of  meal  and  iron  belonging 
to  him,  is  only  an  ordinary  assignation,  in  competition  with  an  arrest- 
ment of  the  same  effects.     In  a  much  stronger  case  (i),  of  a  draft 
for  money  which  had  been  protested  by  the  payee  for  non-accept- 
ance, and  was  valid  as  a  bill,  it  was,  notwithstanding,  found  not  to 
carry  the  drawer^s  effects  in  the  drawee's  hands  in  competition  with 
a  posterior  arrestment,  in  respect  that  these  effects,  consisting  of  a 
cargo  of  fish,  had  not  been  turned  into  money  at  the  date  of  the 
protest.     The  ground  of  this  decision,  as  explained  in  the  report, 
seems  to  have  been,  that  a  bill  is  only  an  assignation  to  a  sum  of 
money  due  by  the  drawee  to  the  drawer,  and  that  therefore  it  can- 
not take  effect  when  there  is  no  money  due,  though  there  should  be 
effects  for  which  he  is  accountable.     It  was  admitted  that  the  bill, 
being  a  continued  mandate,  would  have  ultimately  given  the  payee 
a  right  to  the  money  arising  from  the  effects,  if  there  had  been  no 
*mid'  impediment.     But  it  did  not  operate  as  an  assignment  at  the 
date  of  the  protest,  seeing  the  effects  were  not  then  turned  into 
money,  and,  in  the  meantime,  they  were  legally  attached  by  the 
arrestment.     These  doctrines  seem  to  follow  from  the  nature  of 
bills,  since  a  bill,  relating  to  money  alone,  cannot  be  held  to  imply 
an  assignment  of  effects.    No  doubt,  as  it  implies  a  continued  man- 
date on  the  drawee  to  pay  money,  it  will,  if  intimated,  effect  an 
assignment  of  cash  in  his  hands  when  he  realizes  it.     But  this  can- 
not happen  when  the  effects  are,  in  the  meantime,  attached  by  dili- 
gence.    In  England  it  is  held  that  a  payee  has  no  direct  interest 
even  in  bills  or  other  effects  deposited  by  the  drawer  with  the 
drawee  to  cover  his  drafts,  though  it  has  been  found  that,  should 
the  drawee,  after  acceptance,  and  also  the  drawer,  both  become 
bankrupt,  the  payee  may  get  payment  indirectly  through  these 
effects,  by  the  right  of  the  acceptors  or  their  assignees  to  retain 

CWdUim,  14  Jan.  1799,  Morr.  16469,  (a)  Anderson  v.  TumhuU,  19  July 

regard  to  the  effect  of  a  bill  made      1706,  Morr.  1460.     See  also  Dixon  v. 


pajmUe  at  the  house  of  Sir  William  Bovil,  29  July  1856,  3  M'Q.  Ap.  1. 

Forbea  and  Company,  in   assigning  (Jb)  Stewart  and  Ewing  competing, 

fimda  in  Aetr  hands  belonging  to  the  15  June  1744,  Morr.  1493. 
dimwer. 
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or  to  become 
due  to  him. 


them  till  the  drawer's  assignees  become  bound  to  relieve  them  from 
the  bill  (a).     But, 

Sdli/j  It  has  been  held  in  Scotland  (i),  that  a  protested  draft  on 
bankers  for  value  in  account,  implied  an  assignment  to  the  payee  of 
the  nomen  debitiy  arising  from  another  draft  by  the  granter  of  the 
draft  first  mentioned  on  a  third  party,  which  draft  had  been  depo- 
sited in  the  banker^s  hands  to  get  payment,  but  was  not  yet  due. 

Athli/y  A  bill  protested  for  non-acceptance  will  be  preferred  to  a 
posterior  arrestment,  and  also  to  a  trust-deed  for  behoof  of  the 
drawer^s  creditors  executed  before  the  date  of  the  protest,  but  not 
intimated  to  the  drawee  till  after  it  (c),  when  money  is  certainly  due 
by  the  drawee  to  the  drawer  at  the  date  of  the  protest,  though  not 
immediately  exigible  (d).  ^^  Nothing  is  better  settled  than  that  an 
assignation  may  competently  be  granted  of  a  right  not  yet  vested ; 
and  that  the  right  when  it  emerges  will  be  fully  carried  by  the 
assignation,  provided  only  no  mid  impediment  has  intervened.  An 
assignation  may  be  competently  granted  of  a  apes  successionisj  the 
most  contingent  of  all  rights,  and  will  be  effectual  to  the  granter 
when  the  succession  opens ;  and  in  this  particular  the  assignation 
implied  in  a  bill  or  draft  protested  for  non-acceptance,  has  been 
held  to  operate  like  other  assignations"  (e).  But  if  the  drawee 
should,  at  the  time  of  the  protest,  owe  the  drawer  less  than  the 
amount  of  the  draft,  the  protest  will  not  carry  even  the  sum  due,  if 
the  payee  does  not  intimate  his  willingness  to  take  such  a  sum  as 
the  drawee  admits,  or  is  inclined  to  pay  (/).  His  protest  is,  in  that 
case,  a  refusal  to  take  anything  unless  he  gets  the  full  amount  of 
the  bill,  and  therefore  the  drawee  is  at  liberty  to  dispose  of  the 
funds. 


(a)  The  point  now  mentioned  was 
decided  by  the  Lord  Chancellor  in  ex 
parte  Waring  and  ex  parte  IngliSy  2 
Rose's  B.  C*  182;  also  Per/ec/,  ex  parte, 
Montaga,  B.  Cases,  25. 

(&)  Macleod  v.  Crichtan,  ante,  106, 
note  </. 

(c)  Falconer  v.  Campbell,  22  Jan. 
1824,  8  S.  D.  680. 

(d)  This  was  decided  in  Campbell, 
Thomson,  and  Co.  ▼.  Glass  and  Son, 


28  May  1803,  Morr.  App.  to  Impl. 
Assign,  p.  8. 

(e)  Per  Lord  Kinloch  in  Carter  v. 
M'Intosh,  20  Mar.  1862,  24  D.  925, 
where  it  was  held  that  an  unaccepted 
bill,  drawn  by  beneficiaries  on  testa- 
mentary trustees,  operated  as  an  as- 
signation of  legacies  which  had  not 
vested  at  the  date  of  presentment. 

(/)  Hogg  Y.  Eraser,  29  Nov.  1786, 
Morr.  1521. 
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Section  IV. 

HOW  FAB  ALTERATIONS  CAN  BE  MADE  IN   BILLS  OR  NOTES,  AND 

WHAT  IS  THEIR  EFFECT. 

^  The  effect  of  alterations  upon  bills  or  notes  is  different,  accord-  Effect  of 
ing  to  whether  they  are  visible  ex  faciej  or  are  not  so  visible.  * 

^It  seems  to  follow  from  the  principles  settled  in  re^^ard  to  when  not 
alterations  in  the  sum,  that  no  alteration  in  a  bill  or  note  will  render 
it  invalid  in  the  hands  of  an  onerous  indorsee,  if  room  for  the  altera- 
tion have  been  left  by  the  drawer^s  carelessness,  and  the  alteration  be 
not  visible  ex  facie  (a).'  When  the  alteration  is  visible  ex  facie^ 
an  indorsee  has  himself  to  blame  if  he  takes  the  bill ;  but  other- 
wise he  has  a  just  claim  against  the  previous  parties  for  giving  it 
currency,  while  so  carelessly  written  that  an  alteration  could  be 
made  on  it  without  attracting  notice.  If  the  Court  are  satisfied 
from  looking  at  the  bill,  that  there  has  been  no  alteration,  they  will 
not  proceed  on  a  mere  allegation  to  that  effect  (h),  ^  But  if  it  be 
offered  to  prove  that  a  material  alteration  has  been  made  (the  offer 
being  accompanied,  if  requisite,  by  caution  or  consignation),  the 
proof  may  be  allowed,  and  in  England,  at  all  events,  the  proof  may 
be  by  parole.  The  effect  of  proving  that  an  unseen  alteration  has 
been  made,  without  the  drawer's  fault,  is  to  vitiate  the  bill  in  the  same 
way  as  if  the  alteration  had  been  visible.  The  remedy  of  a  holder, 
who  has  taken  it  innocently,  is  to  sue  for  the  consideration  he  gave 
against  his  indorser,  who  again  sues  his  indorser,  and  so  on  till-  the 
party  is  reached  who  committed  the  lachesy  and  who  therefore  ulti- 
mately suffers  (c). 

^If  a  bill  appear,  upon  inspection,  minute  (d)  or  otherwise,  to  have  Effect  of  mau^ 
been  altered  in  any  material  part,  it  does  not  authorize  siunmary  dili-  aj)pearing  ex 
gence  (e).   Where  payment  of  such  a  bill  is  disputed,  the  substance    "*^ 

(a)  Ante  J  p.  42.  (d)  The  Court  have  sometimes  re- 

(5)  Dobie^  3  June  1823,  2  S.  358 ;  mitted  to  engrayers  to  say  whether 

SUwart  T.  Bird^  14  Nov.  1822,  2  S.  13.  a  bill  has  the  appearance  of  being 

(c)  Burchfield  v.    Moare^    6    May  altered.       Hamilton    v.    Kinnear^  17 

1854,  23  L.  J.  (Q.  B.)  261  (addition  June  1825,  4  S.  102. 

<d  pboe  of  payment  after  issue)  ;  and  (e)  M^Rostie    v.    Halley^    2    Mar. 

Gardner  v.    WaUh,  5  E.  and  B.  83,  1850,    12   D.    816  ;    and   other  cases 

24  L.  J.  (Q.  B.)  285  (addition  of  a  quoted  in   the  chapter  on  Summary 

new  obligant  aft«r  issue).  Diligence. 
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at  oommon 
law, 


and  under  the 
Stamp  Acts. 


of  the  rules  explained  in  this  section,  is  that  the  holder  most  bring 
an  ordinary  action,  and  that  the  burden  is  thrown  on  him  of  proving 
that  the  alteration  was  made,  either  (1)  of  consent,  before  the  issue  of 
the  bill,  or  (2)  of  consent,  for  the  purpose  of  correcting  an  error. 

^  At  common  law,  any  alteration  on  any  material  part  of  a  bill  or 
note,  made  without  the  consent  of  all  parties,  vitiates  it.  The  bill  is 
no  longer  the  contract  to  which  the  parties  have  agreed ;  and  in 
order  to  prevent  tampering  with  bills,  the  law  has  declared  that  it 
shall  not  be  taken  as  evidence  even  of  the  original  contract.  And, 
it  being  the  duty  of  the  holder  of  the  bill  to  preserve  it  intact,  a  ma- 
terially altered  bill  is  not  evidence,  even  though  the  alteration  should 
have  been  made  by  some  unknown  person,  or  even  for  some  un- 
known purpose  (a).  It  does  not  signify  though  the  alteration  should 
be  to  the  holder^s  disadvantage  (b).  It  is  immaterial  by  what  mode 
the  alteration  is  carried  out,  whether  by  erasure  (c),  by  superinduc- 
tion  (d),-  or  (where  no  improper  blank  has  been  left)  by  interpola- 
tion (e) ;  and,  though  it  is  believed  not  to  be  uncommon  to  do  so,  it  is 
important  to  note  that  to  alter  a  lithographed  form  is  just  as  much 
a  vitiation  as  to  alter  manuscript  (/). 

^  At  common  law,  a  bill  might  be  altered  at  any  time,  if  consent 
of  all  parties  were  obtained.  The  effect  of  the  Stamp  Acts  is  to  limit 
the  time  for  alterations  to  the  time  before  issue  (g).  As  soon  as  the 
document  has  been  issued  completed  in  the  form  intended  by  the 
parties,  the  stamp  has  been  exhausted ;  and  as  any  alteration  after 
that  comes  virtually  to  be  the  making  of  a  new  contract,  a  new  stamp 
is  required.  Of  course  this  rule  does  not  apply  to  the  mere  correction 
of  an  error  made  in  reducing  the  original  agreement  to  writing  (A). 

^  In  the  application  of  the  preceding  principles,  various  questions 
may  arise.     It  may  be  disputed,  (1)  whether  the  alteration  was  ma- 


(a)  MasUr  v.  MilUr,  4  T.  R.  320, 
1  Roes,  L.  C.  667  ;  Murchie  v.  Mac- 
farlane,  1  July  1796,  M.  1458. 

(6)  Mitchell  v.  Stewart,  9  July  1819, 
H.  78. 

(c)  Armstrong  v.  WUson^  2  June 
1842,  4  D.  1347. 

(d)  Hamilton  v.  Monteath,  1  Dec. 
1824,  3  S.  346. 

(e)  Watson  v.  Thomson,  27  June 
1798,  H.42. 


(/)  APCubbiny.  TumbuU,  2S  June 
1850,  12  D.  1123. 

(g)  Bowman  v.  Nichol,  6  T.  R. 
547,  1  Rofls,  L.  C.  698 ;  CardweU  v. 
Martin,  9  East,  190 ;  Bathe  ▼.  TayU»r, 
15  East,  412  ;  Home  v.  Purves,  7  July 
1836,  14  S.  898. 

(h)  Whitehead  v.  Henderson,  19 
Feb.  1836,  14  S.  544  ;  and  other  cases 
quoted,  p.  114. 
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Ill 


terial  or  immaterial ;  (2)  whether  or  not  it  was  made  for  the  correc- 
tion of  an  error ;  or  (3)  whether  it  was  made  before  or  after  issue. 

*  The  following  alterations  are  accounted  material : —  ?^**  *^*f™', 

o  tions  matenal : 

*  Alterations  on  the  date. — Thus  an  alteration  on  the  year  (a),  or  Date, 
on  the  month  (6),  or  even  on  the  day  of  the  month  (c),  or  on  all 

the  three  {d)^  is  accounted  material.  And  such  an  alteration  is  held 
as  material,  even  when  the  term  of  payment  is  fixed  independently 
of  the  date  {e). 

'  Alterations  on  the  sum  payable  are  accounted  material. — Thus  Sum. 
where  the  sum  in  a  bill  has  been  altered  from  a  larger  to  a 
smaller  (/),  or  from  a  smaller  to  a  larger  {g\  sum,  the  bill  is 
ritiated.  An  alteration  even  on  the  amount  of  the  shillings,  as  by 
changing  "  nine  "  into  "  nineteen,"  has  been  held  to  be  an  objection 
to  the  ranking  of  a  bill  for  voting  on  the  election  of  a  trustee  on  a 
sequestrated  estate  (A). 

^  Alterations  on  the  term  of  payment  are  material. — Thus  if  the  Term  of  pay- 
term  of  payment  be  altered  so  as  to  make  the  bill  payable  one  day 
after  date,  in  place  of  on  demand  (i),  or  after  date  in  place  of  after 
sight  (i),  or  in  a  different  year  (Z),  the  bill  is  vitiated.  This  of 
course  does  not  prevent  a  party  from  resorting  to  other  evidence  of 
his  debt  (m). 

'  If  the  bill  contain  a  stipulation  for  interest j  an  alteration  on  the  interest 


(a)  RuMstl  V.  M'Nah,  14  Dec.  1822, 
2S.  88. 
(6)  Jacob  V.  Hart,  2  Starkie,  45. 

(c)  Outhwaite  v.  Luntley,  4  Camp. 
179;  Corrie  v.  Barbour,  26  Nov. 
1825,  4  S.  228 ;  Walton  v.  Hastings, 
4  Gamp.  223 ;  Master  v.  Miller,  4  T. 
R.  320 ;  Murchie  v.  Macfarlane,  1 
July  1796,  M.  1458 ;  MUkr  v.  Robert- 
mm,  21  May  1835,  13  S.  813. 

(d)  Allan  v.  Young,  5  Mar.  1800, 
IL  Apx.  BUI,  14. 

(«)  ^PBostie  V.  Halky,  2  Mar.  1850, 
12  D.  816. 

{f)  Ldth  V.  Elphinston^  16  Jan. 
17S4,  ElchieB,  Writ,  No.  1. 

(^)  Watson  V.  Thomson,  27  June 
1798,  H.  42.  (In  this  suspension,  the 
wapendfiT  admitting  liability  for  the 
smaller  ram,  the  diligence  was  found 


orderly  proceeded  quoad  it,)  Graham 
V.  Gillespie  (second  bill),  27  Jan.  1795, 
M.  1453.  (Here,  diligence  even  on 
the  original  sum  being  objected  to,  the 
letters  were  suspended  simpUciter.) 
M'Lean  v.  Morrison,  20  May  1834, 12 
S.  613  ;  Edinburgh  and  Glasgow  Bank 
V.  Forbes,  13  July  1858,  20  D.  1426. 

(h)  M'Cubbin  v.  Tumbull,  28  June 
1850,  12  D.  1123. 

(0  Murdoch  V.  Lee,  26  Nov.  1801, 
4  Pat.  Ap.  Ca.  261.  The  object  was 
to  make  the  bill  bear  interest. 

(fc)  Long  V.  Moor,  3  Esp.  155,  note; 
Anderson  v.  Langdale,  3  B.  and  Ad. 
660. 

(/)  Hamilton  v.  Kinnear,  17  June 
1825,  4  S.  102. 

(m)  Atkinson  v.  Hawdon,  2  Ad.  and 
Ell.  628. 
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rate  is  material.  The  stringency  with  which  the  Stamp  Acts  affect 
such  alterations,  is  well  illustrated  by  a  case,  where  a  bill  was  held 
vitiated  by  an  alteration  in  the  rate  of  interest,  even  when  it  was  in 
favour  of  the  debtor,  and  had  been  proved  to  be  made  of  consent  of 
both  parties  (a). 

^  Alterations  on  the  name  of  the  drawer  are  material ;  as  where 
the  name  of  one  of  two  drawers  is  deleted  (i),  or  where  the  name  of 
one  drawer  is  substituted  for  another  (c). 

^  Alterations  on  the  names  of  the  indorsees  are  also  material ;  as 
where  the  christian  name  is  changed  from  William  to  Thomas  (d). 

^  Alterations  on  the  names  of  the  acceptors  are  material. — Thus 
the  erasure  of  the  name  of  one  of  two  acceptors  (e),  or  the  addition 
of  an  acceptor  (/),  vitiates  a  bill.  There  is  an  observation  in 
one  very  shortly  reported  case,  to  the  effect  that  the  addition  of 
an  acceptor  is  not  material ;  but  that  observation  must  have  had 
reference  to  peculiar  facts,  the  addition  very  likely  having  been 
made  before  issue  {g).  In  England,  a  joint  and  several  note 
signed  by  two  persons  was  held  to  be  vitiated  by  the  addition  of  a 
third  obligant  after  delivery  (A). 

*An  alteration  on  the  condderation  stated  is  material. — For 
example,  if  a  bill  be  expressed  generally  as  having  been  granted 
"  for  value  received,"  and  that  be  made  specific,  as  by  the  addition 
of  words  showing  that  it  had  been  granted  "  for  the  good-will  and 
lease  in  trade"  of  a  certain  party,  the  bill  is  vitiated  {%). 

'  *  Alterations  on  the  place  of  payment  are  material. — Thus  if  a 
bill  be  payable  ^'  in  London,"  and  these  words  be  struck  out,  so  as 
to  make  the  bill  payable  generally  (k)  ;  or  if  a  bill  be  payable  at  a 


(a)  Sutton  V.  Toomer^  7  B.  and  Cr. 
416.  See  also  Warrington  v.  Earley^  2 
E.  and  B.  763. 

(6)  Callender  v.  Kirkpatrick,  10 
Dec.  1812,  F.  C. 

(c)  Fleming  v.  Leiper  and  Scotty  1 
July  1823,  2  S.  446.  The  holder  of 
the  bill  having  no  claim  against  the 
acceptors,  except  through  it,  was  after- 
wards found  to  have  no  recourse  what- 
ever against  them, — Y'oum/s  Trs.  v. 
Fleming,  10  Mar.  1831,  9  S.  574. 


(d)  Macara  v.  Watson,  3  June  1823, 
2  S.  360. 

(e)  M^Ewen  v.  Graham,  21  Nov. 
1833,  12  S.  110. 

(/)  Home  V.  Purves,  7  June  1836, 
14  S.  898. 

(g)  Macara  v.  Watson,  3  June 
1823,  2  S.  360. 

(A)  Gardner  v.  Wahh,  5  E.  and  B. 
83,  24  L.  J.  (Q.  B.)  285. 

(0  Knill  V.  Williams,  10  East,  431. 

Ik)  M'Cnbbin  v.  Tumhull,  28  June 
1850,  12  D.  1130. 
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certain  bank,  and  (on  its  insolvency)  another  bank  is  substituted  (a) ; 
the  bills  are  in  either  case  vitiated.  In  like  manner  the  addition 
of  a  special  place  of  payment  to  a  bill  payable  generally,  vitiates 
it  (6). 

^  It  seems  to  be  nnderstood  that  a  party  may  sign  a  bill  as  cau-  Oantioner. 
tioner  after  its  issue,  provided  it  was  part  of  the  original  bargain 
that  he  should  do  so  (c).     An  alteration  upon  the  word  "  cautioner," 
added  to  the  signature, — as  by  deleting  it,  and  substituting  "con- 
junctly and  severally," — will  vitiate  the  bill  (d). 

^Alterations  which  do  not  vary  the  responsibility  of  the  parties  Whataitoi*- 
are  immaterial  (e),  and  do  not  vitiate  a  bill.  The  addition  of  some  matemL 
explanatory  memorandum, — for  example,  made  for  the  convenience 
of  the  holder,  as  one  showing  where  he  would  find  his  money  when 
the  bill  became  due, — is  immaterial  (/).  In  like  manner  the 
addition  of  words  which  explain,  but  neither  enlarge  nor  contract 
the  responsibility  of  any  of  the  parties  (though  to  be  avoided  as 
Iiazardous),  do  not  tell  against  the  bill  as  evidence  (g).  In  this  way 
a  Scotch  bill,  on  which  the  liability  was  already  conjunct  and  several 
by  force  of  law,  was  not  held  to  be  vitiated  by  the  addition  of  the 
words  conjunctly  and  severally  (A).  The  supplying  of  an  unim- 
portant omission,  such  as  that  of  stating  on  whose  account  a  bill  was 
drawn  by  a  banker,  when  the  facts  as  to  the  drawing  were  not  in 
dispute  (t) ;  or  the  correction  of  a  small  error,  such  as  that  in  an 
address,  where  there  could  be  no  dispute  as  to  the  person  (k)  or 
place  (/) ;  are  not  material.     The  filling  up  of  a  blank  left  inten- 


(a)  Tidmarsh  v.  Grower,  1  M.  and  S. 
735 ;  King  v.  Treble,  2  Taunt.  329. 

(h)  Burchfield  v.  Moore,  6  May 
IS54,  23  L.  J.  (Q.  B.)  261 ;  Cowie  v. 
HaUaU,  4  B.  and  A.  197 ;  Macintosh 
r.  Haydan,  1  Ry.  and  M.  362. 

Xe)  Clerk  v.  Blackstock,  Holt,  N.  P. 
474. 

(d)  Robertson  v.  Annan,  27  May 
1825,  4  S.  40. 

(<)  Per  EUenborough,  in  Marson  v. 
Petii^  1807,  1  Gamp.  82 ;  and  to  the 
Kme  effect,  in  Saunderson  v.  Synwnds, 
1819,  1  B.  and  B.  426,  the  case  of  a 
policy  of  insurance. 
I. 


(/)  Walterv.  Cubley,  2Cr.  and  M.  151. 

(g)  Doe  V.  Houghton,  1  Man.  and 
Ry.  208. 

(h)  Gordon  v.  Sutherland,  20  Jan. 
1761,  M.  14677.  On  an  English  bill 
such  an  alteration  is  material :  Perring 
V.  Hone,  2  C.  and  P.  401. 

(t)  Commercial  Bank  v.  Paton,  28 
June  1837,  15  S.  1202. 

(ifc)  Farquhar  v.  Southey,  1  M.  and 
Malk.  17;  Dougal  v.  Robin,  8  Feb. 
1828,  6  S.  504 ;  King  v.  Creightons, 
11  May  1843,  2  Bell,  Ap.  Ca.  81. 

(0  Beattie  v.  Haliburton,  18  Feb. 
1823,  F.  C.     (It  is  doubtful  whether 
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tionally  in  a  bill  (a),  and  the  deletion  of  an  addition  or  iixdorsa- 
tion  made  by  mistake  (b)y  have  sometimes  been  classed  as  im- 
material alterations ;  but,  property  speaking,  are  not  alterations  at 
all. 

^Material  alterations  may  sometimes  be  made  on  a  bill  after 
issue,  provided  they  be  made  for  the  purpose  of  correcting  an  error, 
and  of  rendering  the  bill  conformable  to  the  original  intention  of 
the  parties.  Corrections  of  this  kind,  however,  have  only  been  per- 
mitted when  they  were  made  immediately  on  the  discovery  of  the 
error,  and  with  the  consent  of  all  parties  (<;).  The  most  extensive 
alteration  of  this  kind  which  seems  to  have  been  permitted,  was 
that  where  a  debtor,  who  had  promised  to  give  his  creditor  a  bill, 
had  sent  him  a  note,  which  was  at  once  returned  to  the  debtor, 
and  on  being  altered  by  him  to  a  bill,  again  issued  to  the  creditor  (d). 
The  addition  of  the  words,  "  or  order,"  to  make  an  English  bill 
negotiable,  added  of  consent,  and  in  furtherance  of  the  original  in- 
tention, has  been  held  not  to  vitiate  (e).  In  like  manner  corrections 
on  the  date  have  been  permitted  (/) ;  and  the  principle  would,  of 
course,  extend  to  any  material  alteration. 

^  A  bill  is  held  to  be  issued  as  soon  as  delivery  of  it  has  been 
accepted  by  any  one  entitled  to  enforce  payment  of  it  from  the 
deliverer.  While  it  is  in  the  drawer's  hands,  or  even  while  he  is 
in  the  act  of  getting  it  accepted  by  the  drawee  (g\  alterations  are 
competent.     But  if  the  drawee  have  parted  with  it,  as  by  delivering 


the  Court  did  not  go  too  far  in  disre- 
garding the  particular  alteration  in 
this  case.)  Dobhie  v.  Stevenson^  3 
June  1823,  2  S.  358. 

(a)  Attwood  V.  Griffin^  1  Man.  and 
Ry.  425. 

(6)  Lowe  V.  Campbell,  10  Dec.  1825, 
4  S.  290  ;  Mackenzie  v.  Dott,  18  July 
1861,  23  S.  1310 ;  MiU  v.  Russel,  16 
Jan.  1810,  F.  C,  H.  63. 

(c)  Whitehead  v.  Henderson,  19  Feb. 
1836, 14  S.  544 ;  Edinburgh  and  Glas- 
gow Bank  v.  Forbes,  13  July  1858,  20 
D.  1246.  The  case  of  Bryce  v.  Dickson, 
16  Feb.  1810,  F.  C,  where  a  bill  was 
found  null  in  consequence  of  an  altera- 
tion in  the  date  of  payment,  though  it 


had  been  made  before  the  bill  was 
signed,  to  correct  an  error,  was  ques- 
tioned by  Prof.  Bell  (1  Com.  392),  and 
has  not  been  followed. 

(d)  Webber  v.  Maddocks,  3  Gamp.  1. 

(e)  Kershaw  v.  Cox,  3  Esp.  246. 
(/)  Jacob  V.  Hart,  2  Starkie,  45 ; 

Brett  V.  Piccard,  Ryan  and  Moody,  37. 
{g)  Laidlaw  v.  Park,  3  Aug.  1774, 
M.  16941 ;  Fairweather  v.  Alison,  12 
Feb.  1817,  F.  C. ;  Sutherland  v.  Mor- 
rison, July  1823,  2  S.  442 ;  Kennedy 
V.  Nash,  1  Stark,  452;  Peacock  v. 
Murrel,  2  Stark,  568;  VptUme  v. 
Marchant,  2  B.  and  Or.  10  ;  Johnston 
V.  Gamett,  2  Chitty,  122  ;  Leykarffy, 
Ashford,  12  Moo.  281. 
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it  to  a  payee  (a),  or  indorsing  it  (b)^  the  bill,  though  unaccepted, 
is  issued.  And  if  the  drawer,  after  getting  his  bill  accepted,  retain  it 
in  his  own  hands  for  a  time — for  twenty  days,  for  example  (c) — the 
matter  is  no  longer  in  fieri,  and  it  is  too  late  for  making  alterations. 
An  acconmiodation-bill  is  held  not  to  be  issued  so  long  as  it  remains 
in  the  hands  of  the  parties  to  its  concoction.  A  bill  of  this  kind 
was  proved  to  have  been  altered  some  time  prior  to  its  being  dis- 
counted by  the  nominal  acceptor;  and  though  it  could  not  be 
ascertained  whether  that  had  been  done  by  him,  or  by  the  nominal 
drawer,  or  the  indorsers,  the  banker  who  discounted  it  was  held  to 
have  recourse  against  all  of  them  (d). 

*  When  a  document  is  produced  which  appears  on  the  face  of  it  Proof  in  caaee 
to  haye  been  altered,  it  is  the  duty  of  the  party  suing  on  it  to  explain 
the  circumstances  under  which  such  alteration  has  been  made  (e). 
He  may  be  called  upon  to  state  the  circumstances  in  a  conde- 
acendence ;  and  if  the  account  he  gives  is  unsatisfactory,  the  action 
may  at  once  be  dismissed  (/).  If  the  matter  go  to  proof,  it  has 
been  held  in  England,  that  the  holder  must  explain  the  alteration  by 
extrinsie  evidence ;  and  a  jury  has  not  been  allowed  to  judge  from 
the  appearance  of  the  bill,  whether  the  alteration  was  simultaneous 
with  the  making  or  not  (g).  In  Scotland  the  same  rule  has  been 
generaUy  actecl  upon.  The  holder  is  put  to  prove,  clearly  and  dis- 
tinctly, that  the  alteration  was  made  before  issue ;  or,  if  after  issue, 
for  the  correction  of  an  error,  with  the  sanction  of  all  parties  (A). 
There  is  one  case,  however,  where  the  Court  of  Session,  judging 
from  the  appearance  of  a  bill  that  the  alteration  must  have  been 
made  before  signature,  sustained  the  action  without  putting  the 


(a)  Walton  v.  Hastings^  4  Camp. 
223. 

(h)  Outhwaite  v.  Luntly^  4  Camp. 
179. 

(<•)  Cardwell  v.  Martin,  9  East, 
130, 1  Camp.  79 ;  Bathe  v.  Taylor,  15 

(d)  Taylor  v.  AP  WhinniCy  27  Feb. 
1805,  H.  51.  See  also  Downes  v. 
Rkiardmm,  5  B.  and  A.  674  (over- 
rnfing  Calvert  v.  Roberts,  3  Camp. 
343),  to  the  same  effect ;  and  Miller  v. 
Royal  Bank,  21  May  1885,  13  S.  813 ; 
Mackay  v.  Robertson,  11  July  1832, 


10  S.  818  ;  M'Kenzie  v.  British  Linen 
Co.,  29  Nov.  1825,  F.  C 

(6)  Per  Tindal  (C.  J.),  Caius  v. 
Tattersal,  7  May  1841, 10  J.  L.  (C.  P.) 
187.  See  also  Bishop  v.  Chamhre, 
Mood  and  M.  116 ;  Johnson  v.  Marl- 
borough, 2  Stark,  863. 

(/)  Allan  V.  Young,  5  Mar.  1800,  M. 
Apx.  Bill,  No.  10. 

(g)  Knight  v.  Clements,  1838, 7  L.  J. 
(Q.  B.)  144,  8  A.  and  E.  215. 

(A)  WhiUhead  v.  Henderson,  19  Feb. 
1886,  14  S.  544. 
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holder  to  the  necessity  of  bringing  proof  (a).  Where  proof  is  re- 
quiredy  the  practice  has  been  to  allow  it  to  be  by  parole ;  and  an 
opinion  has  been  given,  that  it  ought  not  to  be  taken  upon  com- 
mission, but  to  be  laid  before  a  jury  (6).' 


Section  V. 


PECULIARITIES  OF  CHECKS  ON  BANKERS,  BANK  NOTES,  DEPOSIT 

RECEIPTS,  AND  LETTERS  OF  CREDIT. 


Bank  checks. 


1.  Bank  Checks. 


Introductory.  *  Drafts,  or  orders,  for  the  payment  of  any  sum  of  money  to  the 

bearer,  or  to  order,  on  demand,  are  treated  more  favourably  in  regard 
to  stamp  duty  than  other  bills.  They  are  liable  to  a  uniform  duty 
of  one  penny,  irrespective  of  their  amount;  and  they  have  the  further 
advantage,  that  the  duty  may  be  paid  by  using  an  adhesive  stamp  (c). 
^  The  advantage  given  to  bills  of  this  class  arose  from  the  neces- 
sity of  giving  facilities  to  banking  operations.  Under  the  General 
Stamp  Act  of  1815,  bank  checks  were  exempted  from  duty ;  but,  to 
prevent  their  being  used  in  place  of  ordinary  bills,  the  exemption 
was  fettered  by  various  conditions,  as  to  their  being  drawn  upon 
bankers  resident  within  a  certain  distance,  and  as  to  their  not  being 
post-dated.  In  1853,  when  the  Stamp  Acts  were  being  altered  in 
some  respects,  it  seemed  advisable  to  reduce  the^duty  on  all  drafts 
to  bearer,  or  order,  on  demand,  from  that  on  ordinary  bills  to  a  uni- 
form rate  of  one  penny  (d).  The  former  exemption  from  duty  of 
drafts  or  orders  drawn  on  bankers,  was,  however,  continued ;  but 
being  eventually  found  to  occasion  embarrassment,  without  sufficient 
corresponding  advantage,  the  exemption  was  repealed  in  1858  (e). 
There  is  thus  a  imiform  duty  of  one  penny  on  all  drafts  of  this 
kind,  whether  they  be  drawn  on  a  banker  or  not. 

(a)  //endgr*on  V.  flay,  20  Feb.  1802,  (c)  16  &  17  Vict.  c.  59;  21  Vict. 

M.  17069.     (The  original  tenor  of  the  c.  20 ;  23  &  24  Vict.  c.  16.     (Checks 

bill  was  nonsense,  the  date  of  pay-  used  by  bankers  for  settling  accounts 

ment  being  before  the  date  of  the  between  themselYeB  are  free  from  all 

biU.)  duty  by  the  last  Act.) 

(6)  Armstrong  v.    Wilson,  2  June  (</)  16  &  17  Vict.  c.  69. 

1846,  4  D.  1847.  (e)  21  Vict.  c.  20. 
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*  Under  these  provisions  of  the  Stamp  Acts  two  classes  of  drafts 
are  in  use.  One  of  these^  usually  called  a  bank  check,  is  made 
payable  to  A.  B.,  or  bearer,  on  demand ;  and  the  other,  usually 
called  a  bank  draft,  is  payable  to  A.  B.,  or  order,  on  demand.  The 
two  classes  differ  very  slightly  from  each  other,  and  are  subject  in 
general  to  the  laws  regulating  bills  of  exchange.  Some  points, 
however,  have  been  decided  which  have  special  application  to  them. 

^  The  draft  must  be  payable  to  bearer,  or  order,  on  demand.  In  Form. 
England,  it  has  been  held  that  an  order  payable  to  A.  B.  was  liable 
to  the  ordinary  duty  on  bills  (a).  In  Scotland,  where  the  words 
"or  order '^  are  always  understood  in  bills,  this  decision  might  not 
be  followed.  The  form,  "  Debit  my  account,"  in  use  some  years 
ago  for  the  purpose  of  making  bank  drafts,  was  held  to  be  a  draft 
to  bearer,  on  demand  (6).  It  is  doubtful  whether  the  prohibition  Dat«. 
against  postdating  checks,  in  the  General  Stamp  Act  of  1815, 
is  still  in  force.  The  clause  does  not  apply  to  drafts  payable  to 
order  on  demand  (c).  It  applies  only  to  drafts  payable  to  bearer 
OQ  demand ;  but  it  is  doubtful  whether  it  can  now  be  enforced, 
eTen  in  the  case  of  these.  Though  a  post-dated  check  cannot  be  said, 
when  issued,  to  be  ^^  payable  on  demand,"  it  has  been  held  that  the 
amount  of  duty  is  to  be  gathered  only  from  what  appears  on  the  face 
of  the  document  (d)y  and,  provided  the  holder  wait  till  the  post-date 
is  past,  there  will  be  nothing  in  the  instrument  to  show  that  it  was 
not  sufficiently  stamped  with  a  penny  stamp. 

*  As  already  stated,  the  stamp  duty  is  one  penny,  and  may  be  stamp. 
paid  by  using  stamped  paper,  or  an  inland  revenue  adhesive  stamp. 

If  an  adhesive  stamp  is  used,  the  drawer  must  efface  it  by  writing 
his  initials,  the  sum,  and  the  date  on  it  (in  figures  if  he  pleases)  ;  and 
the  bank  paying  the  check,  must  write  on  it  the  word  paid  (e). 
An  unstamped  check  is  invalid,  and  the  parties  issuing  or  paying 
it  are  liable  in  certain  penalties.  Banks,  however,  have  been 
tfedaHy  authorized  to  affix  stamps  to  orders  issued  on  them  un- 
stamped ;  but  the  parties  issuing  them  are  not  thereby  relieved  from 
the  penalties  (/). 

(a)  Rex  y,  Yates,  1  Ry.  and  M.  170.  (d)   Williams  v.  Jarret,  5  Band  Ad. 

(h)  Swan   V,  Bank  of  Scotland,  8  32. 

Dec.  1841,  4  D.  210.  («)  23  Vict.  c.  15,  §§  9  and  12. 

(r)  Whistler y. Foster,  24April  1863,  (/)  23  &  24  Vict.  c.  Ill,  §  18  ;  24 

32  L  J.  (C.  P.)  161.  k  25  Vict.  c.  91,  §  38. 
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Consideration. 


Negotiability. 


Forged  in- 
dorsement 


Crossed  checks. 


Bank  check 
never  overdue. 


^  A  bank  check  is  an  appropriation  of  so  much  of  the  drawer's 
money  in  the  banker's  hands  to  the  use  of  tlie  payee  (a).  The 
drawer  of  the  check  is  to  be  considered  as  debtor  to  the  payee  (if 
he  be  named),  and  as  standing  towards  him  in  the  relation  of  maker 
of  a  promissory-note,  or  acceptor  of  a  bill  of  exchange  (6).  Dona- 
tions, it  has  been  held  in  England,  may  be  made  by  check,  even 
on  death-bed  (c).  The  same  doctrine  has  been  laid  down  in  Scot- 
land (d) ;  but  doubts  have  recently  been  thrown  upon  it,  in  a  case  in 
which  the  law  of  England  does  not  seem  to  have  been  adverted  to  (e). 

}  Bank  checks  and  other  drafts  on  demand  may  be  transferred  by 
indorsation  or  delivery,  according  to  their  tenor,  like  other  bills  (/). 

*  By  the  Act  16  &  17  Vict.  c.  59,  §  19,  bankers  are  freed  from 
the  consequences  of  paying  drafts  to  order  on  demand  on  forged 
indorsations.  This  immunity  against  the  danger  of  forgery  is 
granted  to  bankers  alone. 

^  If  checks  are  crossed, — that  is,  have  a  double  line  drawn  across 
them,  either  with  or  without  the  words  "  ^  Co.," — the  banker  on 
whom  they  are  drawn  must  not  pay  them  unless  they  are  presented 
to  him  by  another  banker  (g),  A  banker  who  disregards  the  cross- 
ing has  no  recourse.  A  crossing  once  made,  whether  by  the  issuer 
or  by  a  subsequent  holder,  becomes  a  material  part  of  the  check, 
and  cannot  be  deleted ;  but  if  it  be  removed  so  skilfully  as  not  to 
leave  a  plain  trace,  a  banker  paying  it  has  recourse,  unless  he  have 
acted  in  mala  fide,  or  with  negligence  (A). 

^  It  cannot  be  laid  down  as  law,  that  a  party  taking  a  check 
after  any  fixed  time  from  its  date,  does  so  at  his  peril ;  and  there  is 
no  ground  for  holding  that  a  person  taking  an  old  check,  takes  it 
with  no  better  title  than  the  person  from  whom  he  got  it  (t). 


(a)  Per  Byles,  in  Keene  v.  Brandy 
29  L.  J.  (C.  P.)  287. 

(6)  MuUick  y.  Radakisson,  9  Moo. 
P.  C.  69. 

(c)  Bovts  V.  Eais,  1853,  22  L.  J. 
(Ch.)  716  ;  affirmed,  4  De  G.  M.  and 
G.  249. 

(<0  SteeVs  Trs,  v.  Wemyss,  18  Dec. 
1793,  M.  1409. 

{e)  Barstow  v.  Inylis^  5  Dec.  1857, 
20  D.  280. 

(/)  M'GUchrist  v.  Arthur,  16  Jan. 


1794,  M.  877 ;  Keene  v.  Brand,  1  May 
1860,  29  L.  J.  (C.  P.)  287. 

(g)  19  &  20  Vict.  c.  25. 

(A)  21  &  22  Vict.  c.  79.  On  the  his- 
tory of  crossed  checks,  the  following 
cases  may  be  consulted :  Bellamy  y .  Mar- 
joribanks,  6  Feb.  1852, 21 L.  J.(Ex.)  70 ; 
Carlton  y.  Ireland^  11  Jan.  1856,  25  L. 
J.  (Q.  B.)  113  ;  Simmonds  y.  Taylor, 
10  May  1858,  27  L.  J.  (C.  P.)  248. 

(t)  Rothschild  V.  Comey,  9  B.  and 
C.  888. 
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*  Bank  checks  do  not  require  to  be  presented  within  any  specified  When  to  be 
time.     If  the  drawer  have  lost  nothing  by  the  delay,  he  is  bound  to  payment. 
pay  the  check,  though  it  be  not  presented  for  a  year  after  it  is 
due  (a). 

*If,  however,  the  drawer  have  lost  by  the  delay  (as  by  the 
banker^s  intervening  insolvency,  with  the  funds  of  the  drawer  in  his 
possession),  the  payee  loses  recourse  on  the  check,  if  he  have  taken 
an  unreasonable  time  to  present  it.     What  in  this  case  is  an  un- 
reasonable time,  has  hitherto  not  been  decided  in  Scotland.     In 
EIngland,  it  has  been  held  that  the  payee  has  till  th^  end  of  bank- 
mg  hours  on  the  day  next  after  receiving  the  check,  to  present  it  (b). 
If  the  place  of  payment  be  at  a  distance,  the  payee  must  send  it  o£F 
to  his  correspondent  by  the  post  of  the  day  he  received  it,  or  that 
of  the  following  morning ;  and  his  correspondent  appears  to  have 
till  the  close  of  banking  hours  on  the  day  after  receiving  it,  to  pre^ 
sent  (c).     If  the  check  be  crossed,  a  payee,  if  he  has  time,  must 
pay  it  into  his  own  bankers  on  the  day  of  getting  it.    A  payee  does 
not  get  longer  time  by  crossing  the  cheque,  and  putting  it  into  cir- 
culation in  place  of  presenting  it  (d). 

*  Notice  of  dishonour  must  be  ffiven  by  the  holder  of  a  check  in  Notice  of 

o  »/  diahonour. 

the  same  way  as  in  other  bills  of  exchange. 

^A  banker  is  bound  to  pay  his  customers'  checks  within  a  Banker  must 

flAV  Cu6CK  OH 

reasonable  time  after  they  are  presented,  and  if  he  fails  to  do  so,  is  demand. 
liable  to  them  in  damages.  Where  a  customer,  who  had  on  the 
evening  Before,  L.69  in  the  bank,  in  the  morning  at  eleven  o'clock 
paid  in  L.40,  and  thereafter  drew  a  check  for  L.87,  which  was 
dishonoured  on  being  presented  at  three  o'clock  (the  bank's  books 
not  having  been  brought  up),  he  was  found  entitled  to  da- 
mages (e).  Where  there  are  indorsations,  it  seems  the  banker  has 
time  to  inquire  into  their  genuineness  (/).  When  a  check  is 
presented,  it  is  a  sufficient  excuse  to  the  banker  for  refusing  to 

(a)  M'GUchrist  v.  Arthur,  16  Jan.  537  ;  Hare  v.  Henly,  7  May  1861,  30 

17^  M.  887 ;  Robinson  v.  Hawksford,  L.  J.  (C.  P.)  302. 

» lUy  1846,  15  L.  J.  (Q.  B.)  877  ;  (c/)  Alexander  v.  Burchjield,  7  June 

Lavs  ▼.  Band,  8  Dec.  1857,  27  L.  J.  1842,  11  L.  J.  (C.  P.)  253. 

(C.  P.)  76.  (e)  Marzetti  v.  Williama,  1  B.  and 

(fc)  Boddington  v.  Schlenker,  1  May  Ad.  415 ;  RoHn  v.  Steward,  14  C.  B. 

1833,  2  L.  J.  (K.  B.)  138  ;  Pocklin-  595. 

ton  V.  Silvester,  Chitty,  846.  (/)  Roberts   v.    Tucker,   18   L.  J. 

(c)  Rickford  v.  Ridge,  2  Camp.  (Q.  B.)  575. 
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Beoourae. 


Whether  sum- 
mary diligence 
oompetent? 


pay,  that  he  has  applied  the  drawer^s  funds  in  his  possession  in 
paying  bills  made  payable  by  the  drawer  at  the  bank;  it  being 
held,  that  if  a  person  make  bills  payable  at  a  bank,  that  gives 
authority  to  the  banker  to  apply  his  funds  in  payment  of  them  (a). 

^  A  banker  paying  a  check  has  no  recourse  against  the  payee  ; 
the  presumption  being,  that  the  banker  pays  the  money  out  of  the 
drawer^s  cash  in  his  hands  (6).  If  the  check  be  dishonoured,  the 
holder  has  recourse  against  the  drawer  and  indorsers,  provided  he 
have  not  failed  to  get  payment  by  undue  delay  in  presenting  (c). 

^  The  general  opinion  of  the  profession  in  Scotland  seems  to  be 
that  summary  diligence  is  not  competent  on  bank  checks.  That 
opinion  was  expressed  in  the  former  editions  of  this  work,  and  is  re- 
peated in  Mr  Menzies'  Lectures  on  Conveyancing  (d).  The  question 
seems  to  have  occurred  just  once  in  the  Scottish  courts,  when  its 
decision  was  avoided  by  turning  the  charge  into  a  libel  {e).  In 
construing  the  word  "  bill "  in  the  statute,  which  introduces  a  sort 
of  modified  summary  diligence  in  England,  it  has  been  held  to  in- 
clude bank  checks ;  and  these  are  accordingly,  in  England,  on  the 
same  footing  in  this  respect  as  other  bills  (/). 


Bank  notes. 
Definition. 


History  of 
legislation. 


2.  Bavk  Notes. 

'  Bank  notes  are  promissory-notes  issued  by  certain  privUeged 
bankers,  entitling  the  bearer  to  payment  of  one  or  more  pounds 
sterling  on  demand.' 

By  the  Act  37  Geo.  HI.  c.  45,  which  was  continued  from  time 
to  time  by  other  successive  Acts,  but  was  at  last  repealed  by  59  Geo. 
m.  c.  49,  the  Governor  and  Company  of  the  Bank  of  England 
were  restrained  from  paying  any  of  their  notes  in  specie,  and  au- 
thority was  granted  to  stay  legal  proceedings  brought  against  them 
to  enforce  such  payment ;  and  it  was  also  provided,  that  payments 
in  such  notes  should  be  deemed  payments  in  cash,  if  received  <xs  such. 


(a)  Kymer  v.  Laurie^  18  L.  J.  (Q. 
B.)  218 ;  Roberts  v.  Tucker,  ib.  p.  576. 

(6)  Per  Justice  Clerk,  Gumming  v. 
Hendrie,  20  July  1861,  23  D.  1368. 

(c)  M'Donald  v.  Union  Bank,  29 
March  1864 ;  Moule  v.  Brown,  25  Dec. 
1888,  7  L.J.  (C.  P)  111. 


(d)  Menzies  oo  Conveyancing,   3d 
ed.,  p.  385. 

(c)  M'Gilchrisl  v.  Arthur,  16  Jan 
1794,  M.  877. 

(/)  Eyre  v.   Waller,  8  May  1860, 
29  I..  J.  (Ex.)  246. 
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The  same  Act  authorized  collectors  of  taxes  to  receive  Bank  of  Eng- 
land notes  in  payment ;  and  it  further  provided  against  arresting  a 
debtor  to  hold  him  to  bail,  unless  on  affidavit  that  he  had  not  ten- 
dered payment  of  his  debt  in  Bank  of  England  notes.     But  this  Act 
did  not  make  such  notes  a  legal  tender.     The  Court  of  Common 
Pleas  so  decided  (a),  by  finding  that  it  was  not  a  legal  payment  by 
a  country  bank  for  a  L.5  note  which  they  had  issued,  to  give  a 
Bank  of  England  note  for  it  instead  of  money.     The  same  point 
was  maLntained  in  two  trials  (b),  under  certain  English  statutes,  for 
exchanging  guineas  for  Bank  of  England  notes,  at  a  higher  rate 
than  their  legal  value ;  it  being  pleaded,  inter  alia^  in  an  argument 
on  a  special  verdict,  that  the  act  charged  did  not  fall  under  the 
statutes,  inasmuch  as  these  statutes  related  only  to  the  taking  of 
money  for  coin,  etc.,  and  not  to  the  taking  of  bank  notes.     Judg- 
ment on  the  verdict  was  finally  arrested,  in  conformity  with  the 
opinion  of  the  Twelve  Judges.     It  does  not  appear  with  certainty 
on  which  of  the  grounds  pleaded  their  judgment  was   founded. 
Bat  the  plea  now  stated  probably  formed  one  ground  ;  since,  by  an 
Act  which  passed  immediately  afterwards  (c),  taking  or  giving 
bank  notes  for  coin,  at  a  higher  rate  than  the  legal  value  of  the 
coin,  was  declared  to  be  a  crime,  as  much  as  receiving  or  paying 
money  had  been  before.     This  statute  likewise  enacted,  that  no 
person  should  be  entitled  to  levy  a  debt  by  distress  or  poinding,  if 
the  debtor  had  tendered  payment  in  Bank  of  England  notes.     But 
these  notes  were  never  *  (till  recently  in  England) '  declared  by  law 
to  be  a  legal  tender,  which  the  creditor  must  receive  as  money  (though 
he  was  prevented  from  enforcing  payment  otherwise  if  they  were 
tendered) ;  and  since  the  37  Geo.  III.  c.  45,  and  all  the  other  Acts 
following  on  it,  have,  been  repealed,  such  notes  are  not  in  Scotland 
to  be  considered  as  money,  unless  received  as  such. 

*  The  issue  of  bank  notes  is  now  regulated  by  the  English  and  CurreDcy  Acts 

Scotch  Currency  Acts.     By  the  English  Act,  the  power  of  issuing 

Wik  notes  within  the  United  Kingdom  is  confined  to  those  bankers 

who  were  lawfully  issuing  them  on  the  6th  of  May  1844 ;  and  it  is 

pn>vided,  that  no  bank  note  shall  be  issued  or  circulated  in  England 

(a)  Grigby  v.  Oakes  and  Another^  1        *  (6)  The   King  v.   Wright^  and   the 
B  and  P.  526.  King  v.  De  Yonge.     Vide  Trial,  1810. 

(c)  51  Geo.  III.  c.  127. 
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notes  a  legal 
tender? 


Nature  of  bank 
notes.    Not 
cash, 


except  of 

consent, 

or  in  popular 

language. 


for  a  less  sum  than  five  pounds  (a).  The  Scotch  Currency  Act  con- 
tains certain  provisions  as  to  the  registration  of  the  banks  empowered 
to  issue  notes,  and  certain  limitations  as  to  the  amount  to  be  issued 
by  them.  By  the  same  Act,  all  bank  notes  must  be  issued  for  one 
pound,  or  for  some  whole  number  of  pounds,  the  insertion  of  frac- 
tional parts  being  prohibited  (6). 

^  The  provisions  of  these  Acts  having  been  found  insufficient  to 
prevent  parties  from  evading  their  purpose,  by  issuing  notes  in  all 
respects  equivalent  to  bank  notes,  it  was  enacted  in  1854,  that  all 
bills,  drafts,  or  notes  issued  by  any  banker,  or  his  agent,  entitling, 
or  intended  to  entitle,  the  holder,  without  indorsement,  or  without 
further  indorsement  than  was  thereon  at  the  time  of  issuing,  to  the 
payment  of  money  on  demand,  whether  so  expressed  or  not,  and  in 
whatever  form,  or  by  whomsoever  made,  should  be  deemed  to  be 
bank  notes,  within  the  meaning  of  the  Currency  Acts  (c). 

^  In  Scotland,  bank  notes  are  not  a  legal  tender,  if  gold  is  de- 
manded at  the  time ;  all  contracts  to  pay  money  being  necessarily 
understood  to  mean  to  pay  the  standard  money  of  the  realm  (d). 
Bank  of  England  notes,  though  a  legal  tender  in  England  (except 
at  the  offices  of  the  bank)  (6),  are  in  Scotland  on  the  same  footing 
as  other  bank  notes  (/). 

^  Although  bank  notes  are,  in  popular  language,  and  in  some 
legal  respects,  equivalent  to  cash,  it  is  a  confusion  of  ideas  to  describe 
them  as  money  in  contradistinction  to  bills  of  exchange.  In  many 
respects  it  is  impossible,  or  at  least  unnecessary,  to  distinguish  be- 
tween them  and  gold ;  but  it  serves  no  useful  purpose  to  endeavour 
to  obliterate  the  distinction,  and  in  many  cases  it  leads  to  embarrass- 
ment. In  Scotland,  it  should  be  recollected  that  all  contracts  to 
pay  money  are  contracts  to  pay  gold,  and  that  if  anything  else  is 
taken  in  its  place,  it  is  by  consent  of  parties.  Wherever  money  or 
cash  is  used  in  law  in  its  popular  sense,  it  includes  bank  notes  (g). 
Thus  a  bequest  of  cash  includes  bank  notes  (A)  ;  and  in  construing 


(a)  7  &  8  Vict.  c.  32. 
(6)  8  &  9  Vict.  c.  88. 

(c)  17  &  18  Vict.  c.  83,  §  11. 

(d)  66  Geo.  III.  c.  68. 

(«)  3  &  4  WiU.  IV.  c.  98,  §  6. 
(/)  8  &  9  Vict.  c.  88,  §  15.     SUver 
money  is  a  legal  tender  up  to  408.  (56 


Geo.  III.  c.  68,  §§  11, 12),  and  copper, 
it  IB  said,  up  to  6d. 

(g)  Miller  v.  Race,  1  Bur.  452 ;  Rich- 
ard V.  Banks,  13  East,  20 ;  Crawford 
V.  Royal  Bank,  24  Feb.  1749,  M.  875. 

(jk)  Heming  v.  Brcok,  1  Scho.  and 
I.ef.  318. 
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certain  old  Annuity  Acts,  the  Court  attached  the  same  meaning  to 
the  words  (a). 

^  It  was  formerly  held  in  En£:land  that  bank  notes,  as  being  money  Whether 

.  .  .  .         poindable. 

(though  the  same  decision  would  have  followed  from  their  being 
considered  as  bills),  could  not  be  taken  in  execution  (b)  ;  but  now, 
by  special  statute,  they  may  (c).  In  Scotland  the  question  has  been 
raised,  but  not  decided,  whether  bank  notes  may  be  poinded  (d). 
By  a  statute,  they  may  be  taken  by  the  Sheriff  for  Crown  debts  (e)* 

If  a  creditor  receiving  bank  notes  in  payment  wishes  his  debtor  Recourse  on 
to  be  responsible  for  their  amount,  in  case  he  does  not  obtain  cash  when  indorsed. 
for  them,  he  should  require  him  to  indorse  them.    By  indorsation  he 
will  become 'liable,  not  only  to  the  indorsee,  but  to  any  other  person 
to  whom  the  note  may  be  transferred,  if  it  be  presented  for  payment 
without  undue  delay,  and  is  not  paid  (/). 

*  If  bank  notes  be  taken  in  payment  without  being  indorsed,  the  Recourse  when 

,  ,  ,  bank  notes  not 

general  rule  will  be  with  them,  as  with  other  unindorsed  bills  of  ex-  indorsed. 
change,  that  the  holder  will  have  no  recourse  (g).  It  would  appear, 
however,  that  if  the  bank  have  failed  at  the  time  of  payment,  there 
will  be  recourse,  if  the  holder  give  immediate  notice  to  his  former 
debtor  that  he  still  holds  him  liable  (A).  If  he  delay  giving  notice 
(for  example,  for  seven  days),  he  will  lose  his  right  of  recourse  (t). 
If  the  debtor  know  at  the  time  of  paying  the  notes  that  the  bank 
have  stopped,  he  will  be  liable  in  repayment,  as  having  committed 
a  fraud  (k).  The  case  of  a  bank  failing  immediately  after  the  pay- 
ment, and  before  there  is  time  to  present  the  notes,  seems  undis- 
tinguishable  from  that  of  the  bank  having  failed  before  the  pay- 
ment {I) ;  but  if  the  payee  retain  the  notes  in  his  possession  for  two 
days  without  presenting  them,  he  loses  his  recourse,  though  the  bank 


(a)  Wright  v.  Read,  8  T.  R.  654 ; 
Cimsins  ▼.  Thomson,  6  T.  R.  335 ;  17 
Geo.  III.  c.  26. 

(6)  Knight  ▼.  Criddle,  1807,  9  East, 
48. 

(c)  1  &  2  Vict.  c.  110,  §  12. 

((0  Alexander  v.  M^Lay,  10  Feb. 
1826,  4  S.  439. 

(e)  19  &  20  Vict.  c.  56,  §  32. 

(/)  Reprinted  from  former  edition, 
p.  195. 
(g)  Per  Bramwell,  in  Lichfield  Union 


V.  Green,  1  H.  and  N.  884,  26  L.  J. 
(Ex.)  140,  where  the  various  cases  on 
this  point  are  reviewed.  Chitty,  354 ; 
Story  on  Bills,  §  419. 

(A)  Robson  v.  Oliver,  28  May  1847, 
16  L.  J.  (Q.  B.)  487. 

(i)  Camidge  v.  AUenby,  6  B.  and  C. 
381. 

(k)  See  Camidge  v.  Allenby,  supra. 

(/)  Turner  v.  Stones,  1  June  1843, 
12  L.  J.  (Q.  B.)  303. 
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should  then  fail  (a).  If  he  pay  them  into  another  bank,  and  obtain 
a  deposit  receipt  for  them,  he  cannot  recover  upon  the  receipt,  if 
the  bank  fail  immediately  after  it  was  granted,  and  he  receive  im- 
mediate notice  of  it  (6). 

^  Some  opinions  have  been  given  in  England,  to  the  effect  that 
where  bank  notes  are  not  taken  on  account  of  a  pre-existing  debt 
(that  is,  it  is  presumed,  in  all  ready  money  transactions),  the  payee 
has  no  recourse  on  the  notes  (c).  The  ground  on  which  these  opi- 
nions are  rested,  is,  that  the  payee  has  chosen  to  take  notes,  when 
he  might  have  insisted  on  gold,  or  have  left  the  transaction  alone. 

^  If  a  creditor,  having  it  in  his  power  to  demand  gold,  takes  bank 
notes,  he  thereby  discharges  any  cautioners  he  may  have  for  his 
debt  (c).  On  this  principle,  it  would  seem  that  if  the  holder  of  a 
bill  of  exchange  take  bank  notes  for  it  from  the  acceptor,  he  will 
have  no  recourse,  on  the  failure  of  the  bank,  against  the  drawer  and 
indorsers. 

^  Summary  diligence  is  competent  on  bank  notes,  as  upon  other 
bills  (d).  The  protest  must  be  made  at  the  office  of  the  bank  between 
the  hours  of  nine  in  the  morning  and  three  in  the  afternoon. 

^  Bank  notes  are  exempted  from  the  application  of  the  sexennial 
prescription  (e).  There  is  no  reason  for  believing  that  they  are 
exempt  from  the  long  negative  prescription  of  forty  years,  as  the 
words  of  the  Acts  would  include  thein,  in  the  same  way  as  other 
obligations  (/).' 


Depofdt 
receipts. 


3.  Deposit  Receipts, 

In  England,  it  appears  from  the  older  decisions  (g)  to  have  been 
the  practice  for  goldsmiths,  who  then  acted  as  bankers,  to  give  notes 
to  their  customers  for  the  sums  deposited  with  them,  payable  to  the 
bearer  on  demand ;  and  these  were  transferred  in  payment  of  debts 
like  other  promissory-notes.     The  statute  of  Anne,  already  men- 


fa)  The  authoritieB  are  collected  in 
Chitty,  p.  364. 

(b)  Timmins  v.  Gibbins,  1852,  18 
Q.  B.  722. 

(c)  Lichfield  Union  v.  Green,  1  H. 
and  N.  884,  26  L.  J.  (Ex.)  140. 


(d)  6  Geo.  III.  c.  49,  §§  4,  6,  6. 

(e)  12  Geo.  III.  c.  72,  §  89. 

(/)  1469,  c.  29 ;  1474,  c.  66 ;  1617, 
0.  12. 

(g)  Nicholson  v.  Sedgwick,  1  Lord 
Raym.  180. 
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tioned  (a)y  placed  these^  and  all  other  promissory-notes,  on  the  same 
footing  with  bills  of  exchange.  They  do  not  appear  to  have  been 
mnch  used  in  Scotland,  where  it  is  more  customary  for  bankers  to 
give  receipts  for  the  money  deposited  with  them,  which  are  payable 
on  demand,  and  bear  interest,  at  least  in  Scotland,  whether  stipulated 
or  not.  If  they  stipulate  it,  whether  in  gremio  or  in  a  memorandum, 
they  are  subjected  to  stamp  duty  as  promissory-notes  (6). 

These  receipts,  like  bills  or  notes,  are  transmissible  by  indorsa-  Whether 

,  .  '     '  '  "^  negotiable? 

tion  (c). 

^  This  opinion,  repeated  from  the  last  edition  of  this  work,  as  to 
the  negotiability  of  deposit  receipts,  does  not  appear  to  have  strongly 
recommended  itself.  The  point  has  not  arisen  purely  for  decision ; 
bat  the  only  judicial  opinions  which  have  been  recorded  are  against 
the  negotiability.  Lords  Cowan,  Ardmillan,  and  Neaves  have  ex- 
pressed adverse  opinions ;  while  on  the  other  side  there  is  only  a 
doubt  expressed  by  the  late  Lord  Justice-Clerk,  Hope  (d).  The 
prevailing  opinion  seems  to  be,  that  an  indorsement  on  a  deposit 
receipt  is  a  mere  mandate  to  the  indorsee  to  receive  the  money  for 
the  indorser^s  behoof;  and  that  (as  with  other  mandates)  death 
would  recall  it,  though  the  bank  would  be  safe  to  pay,  so  long  as 
it  was  in  ignorance  of  the  recall.  The  opinions,  however,  were 
delivered  in  a  case  which  did  not  necessarily  raise  the  point,  and 
without  any  inquiry  being  made  into  the  practice  of  merchants. 
As  courts  of  law  have  invariably  been  at  first  reluctant  to  hold  the 
privilege  of  negotiability  to  be  conferred,  it  may  be  too  soon  to  spe- 
culate what  the  decision  may  be  when  the  question  arises  purely, 
and  has  therefore  been  thoroughly  sifted. 

*  Several  cases  have  occurred  of  alleged  donation  of  deposit  re-  Donation  by 

111  deposit  receipt 

ceipts,  chiefly  by  aged,  infirm,  or  dymg  persons.  They  seem  all  to  have 
occurred  between  the  executors  of  the  alleged  donor  and  the  alleged 
donee.    They  are  so  much  cases  of  special  circumstances  as  to  have 

(a)  3  &  4  Anne,  c.  9.  a  mark  before  two  subBcribing  wit- 

(6)  55  Geo.  III.  c.  184,  Sch.  Part  1.  nesfiee,  the  Court  allowed  the  witnesses 

OUioiviae  they  are  exempt  from  duty,  to  be  examined  before  answer,  as  to 

16  k  17  Yict.  c.  59,  Sch.  the  genuineness  of  the  indorsation, 

(c)  This  was  held  by  the  Court  of  Session  papers  in  my  [author*s]  posses- 

Seanoo  (2d  Division)  in  an  unreported  sion. 

CMC, Ziiuboy  V.  Robertson.lSib,  where  (d)  Barstow  v.  Inglis^  5  Dec.  1857, 

a  bank  receipt  having  been  indorsed  by  20  D.  230. 
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little  value  as  precedents ;  but  the  following  general  rules  seem  to 
have  been  established : — Firstly^  that  if  the  deposit  receipt  have  been 
indorsed,  the  executors  of  the  indorser  have  right  to  call  upon  the 
indorsee  for  an  explanation  of  the  circumstances  of  the  indorsement ; 
and  that,  if  the  latter  allege  that  he  received  the  receipt  or  its  con- 
tents as  a  donation,  he  must  support  his  allegation  by  satisfactory 
proof  (a).  Secondlyy  that  if  the  deceased  have  taken  a  deposit  re- 
ceipt for  his  own  money,  jointly  in  the  name  of  himself  and  another, 
or  the  survivor,  the  presumption  will  still  be  against  donation  (6). 
Thirdlyy  that  if  the  deceased  have  taken  the  receipt  in  name  of 
another  party,  and  have  delivered  it  either  to  him  (c),  or  to  another 
party  for  his  behoof  (d),  the  presumption  will  be  in  favour  of  dona- 
tion, provided  the  executors  can  give  no  other  satisfactory  explana- 
tion of  the  transaction.  If,  however,  in  this  third  case,  the  receipt 
have  not  been  delivered,  it  would  rather  appear  that  it  would  not  be 
held  as  constituting  a  donation  mortis  causa  (e). 
Bank's  obUga-  ^  The  bank  is  bound  to  pay  the  deposit  receipt  on  demand,  and 
d^t?Seipt  tf  they  delay,  are  liable  in  damages  (/).  They  are  safe  to  pay 
it  to  any  person  who  presents  it  blank  indorsed,  or  to  any  special 
indorsee,  and  are  not  concerned  with  questions  between  the  person 
thus  presenting  it  and  the  original  payee  (g).  If  they  pay  it 
on  a  forged  indorsement,  and  the  money  is  misappropriated,  they 
will  have  it  to  repay  (A),  And  when  they  have  paid  the  money 
to  a  wrong  person,  it  ought  not  to  better  their  position  that  they 
have  paid  it  without  an  indorsement  at  all  (i).  In  this  case 
they  would  seem  to  have  a  mere  equitable  title  to  the  document, 
and  to  be  therefore  in  no  better  position  than  the  person  from 
whom  they  got  it. 


(a)  Barstow  v.  Inglis^  6  Dec.  1857, 
20  D.  230 ;  APKeUar  v.  Hunter^  5  Mar. 
1858,  20  D.  761 ;  Heron  v.  M'Geoch, 
13  Nov.  1851,  14  D.  25;  Henderson  v. 
M'CuUoch,  12  June  1839,  1  D.  927; 
Allan  V.  Kennedy,  80  Jan.  1861,  23  D. 
417 ;  Moffat  v.  Underwood^  23  Nov. 
1860,  23  D.  48. 

(6)  Cruikshank  v.  Cruikshank,  10 
Dec.  1853,  16  D.  168. 

(c)  Rose  v.  Kennedy,  8  July  1863,  1 
MTh.  1042. 


(d)  British  Linen  Co.  v.  Martin^  8 

Mar.  1849,  11  D.  1004. 

(c)  Cuthill  V.  Bums,  20  Mar.  1862, 

24  D.  849. 
(/)  Mitchell  V.  Royal  Bank,  9  Mar. 

1855,  17  D.  657. 

(g)  Opinions  in  Barstow  v.  IngUs, 
ut  supra,  note  a. 

(h)  Forbes^  Executors  v.  Western 
Bank,  8  Mar.  1854,  16  D.  807. 

(t)  Stewart  y.  Central  Bank,  8  July 
1859,  21  D.  1180. 
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4.  Letters  of  Credit, 

^  A  letter  of  credit  is  a  letter,  usually  addressed  to  a  banker,  re-  Letters  of 
questing  that  the  drafts  of  a  person  named  may  be  honoured  to  a  ^"^^ 
certain  amount.  It  occasionally  specifies  a  period  after,  or  during 
which,  the  drafts  are  to  be  presented.  These  letters  are  of  two 
kinds— special  and  general ;— the  former  being  addressed  to  some 
particular  bank,  and  the  latter  being  left  without  address,  so  that 
any  one  who  has  confidence  in  the  drawer  may  give  credit  on  it. 

*  Special  letters  of  credit  were  formerly  in  daily  use  in  this 
country ;  but  since  additional  facilities  have  been  given  for  trans- 
mitting money  by  checks,  and  bankers  have  been  protected  against 
the  risk  of  forgery  on  drafts  to  order  on  demand,  such  letters  have 
almost  disappeared.     General  letters  of  credit  appear  never  to  have 
been  much  used  in  this  country,  and  now  appear  to  be  chiefly  used 
by  continental  travellers.     Both  kinds  of  letters  are  in  frequent 
use  in  America,  where  the  law  on  the  subject  appears  consequently 
to  be  well  developed  (a). 

*  Letters  of  credit  are  liable  to  a  duty  of  one  penny,  which  may  stamp, 
be  paid  by  the  use  of  an  adhesive  stamp  (6).   General  letters  require 
to  be  stamped  equally  with  special  (c). 

'  Letters  of  credit  are,  properly  speaking,  not  negotiable  ;  but  if  NegoUaWUty. 
they  be  indorsed  for  value,  the  indorsement  makes  an  irrevocable 
mandate,  entitling  the  indorsee  to  draw  upon  the  letter.  Thus, 
where  a  letter  of  credit  was  drawn  on  the  1st  of  a  month,  requesting 
A.  to  honour  the  drafts  of  B.  to  a  certain  amount  on  or  after  the 
7th ;  and  B.,  upon  the  2d,  indorsed  the  letter  for  full  value  in  cash 
to  C. ;  and  then  (before  the  7th)  became  bankrupt ;  it  was  held, 
in  a  competition  between  B.'s  trustee  and  C,  that  C.  had  right  to 
operate  upon  the  letter  {d), 

^  When  a  person  pays  money  into  a  bank,  and  obtains  from  it  a  Banker^s  obii- 

<ra.finn  fn  nA.v 

letter  of  credit  addressed  to  a  second  bank  in  favour  of  a  payee,  the 
6rst  bank  is  liable  in  damages  to  the  person  paying  in,  if  the  second 


(a)  A  oondse  account  of  the  Ame-  (c)  Waterston    v.   Edinburgh    and 

ricMQ  law  on  this  subject  will  be  found  Glasgow  Bank,  19  Feb.  1858,  20  D. 

quoted  at  p.  113  of  vol.  iv.  of  Mac-  642. 

({iieea*8  Appeals.  (d)  Stnithers  v.  Commercial  Bank, 

(h)  16  k  17  Vict.  c.  59,  schedule.  27  Jan.  1842,  4  D.  461. 
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bank  fail  to  make  payment  to  the  payee  (a).  And  it  is  no  defence 
for  the  first  bank  to  plead,  that  they  are  discharged  by  the  second 
bank  having  cashed  the  letter  of  credit  on  a  forged  draft  (b)  ;  and 
that,  even  though  the  forgery  should  have  been  committed  by  some 
person  in  the  employment  of  the  transmitter  (c),  or  of  the  payee  (d)J 

(a)  Orry,  Union  Bank^  7  Aug.  1854,  (c)  British  Linen  v.  Caledonian  In- 

1  Macq.  Ap.  513.  surance  Co,^  ut  supra. 

(6)  British  Linen  Co.  v.  Caledonian  (d)  Orr  v.  Union  Bank,  ut  supra. 

Insurance  Co.,  18  Mar.  1861,  4  Macq. 
Ap.  107. 
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CHAPTER    II. 

WHO  MAY  BE  PARTIES  TO  BILLS  OR  NOTES, 
AND  IN  WHAT  MANNER  THEY  MAY  BECOME 
BOUND t 

The  sabject  of  the  present  chapter  shall  be  considered  with  special 
reference  to  bills  and  notes,  though  it  will  be  necessary  to  explain, 
with  regard  to  it,  certain  general  principles  applicable  also  to  other 
obligations.  The  questions  to  be  discussed  are : 
I.  A\1io  may  be  parties  to  bills  or  notes  t  and, 
11.  In  what  manner,  or  under  what  characters,  they  may  become 
bound t 

Section  I. 

WHO  MAT  BE  PAETIES  TO  BtLLS  OB  NOTES  ? 

1.  Consent  being  essential  to  bills  and  notes,  no  person  can  be  a 
party  to  them  if  his  signature  is  extorted  (a).  On  this  principle, 
persons  destitute  of  reason,  and  pupils,  cannot  be  bound,  even  to  an 
onerous  indorsee. 

2.  There  are  also  certain  rules  for  the  benefit  of  [wrsons  who, 
tbougb  not  incapable  of  consent,  are  yet  unable  to  protect  their 
own  interests. 


1.  Minora.  '"''°"- 

Elinors  (viz.  males  from  fourteen,  and  females  from  twelve  to  Minora  bftviog 
''enty^one  years),  being  presumed  capable  of  consent,  their  oHiga-  ■ciing  wiihont 
'"*•  ire  not  in  general  null  ipto  jure.    Such  nullity  applies  only 
(a)  Ante,  p.  62. 


130 


PARTIES  TO  BILLS. 


[Chap.  IL 


Minora  not 
having  ciira- 
tors,  or  acting 
with  their 
consent 


Homologation 
after  majority. 


to  deeds  granted  by  a  minor  having  curators,  or  living  in  family 
with  his  father,  who  is  his  administrator-in-law,  without  their 
consent  (a) ;  and  these  deeds  may  be  voided  at  any  time,  even  after 
majority,  without  a  reduction.  ^  This  rule,  however,  is  subject  to 
some  modification ;  for  if  it  be  proved  that  the  deed  was  plainly 
beneficial  to  the  minor,  and  that  circumstances  have  since  occurred 
to  render  mutual  restitution  in  integrum  impossible,  the  deed  will  be 
sustained  (b).  Bills  granted  by  a  minor  in  favour  of  his  curators  are 
null  (c).'  But  as  the  nullity  is  merely  established  for  the  minor^s 
protection,  it  follows,  that  if  neither  he,  nor  any  person  for  him, 
challenges  the  deed,  no  third  person  can  do  so. 

On  the  other  hand,  deeds  by  a  minor  who  has  no  curators,  or 
with  consent  of  his  curators,  are  valid  till  formally  reduced ;  and  a 
reduction  cannot  be  brought  after  four  years  from  the  granter's 
majority,  or  where  there  is  no  lesion.  Minority  and  lesion,  there- 
fore, are  not,  per  se,  grounds  for  suspending  a  charge  on  a  bill,  but 
can  only  warrant  a  reduction  (d) ;  ^  and  an  action  of  reduction 
must  be  actually  brought  within  the  four  years,  it  being  insufficient 
to  state  the  objection  by  way  of  exception  (e).  The  minor  is,  how- 
ever, not  limited  to  the  qiuzdriennium  utiUy  where  his  curator  and  the 
creditor  in  the  deed  have  connived  to  defraud  him  (/).'  In  a 
process  of  reduction,  lesion  will  be  presumed  as  to  any  bill  or  note 
by  the  minor,  since  it  cannot  be  held  that  he  has  got  value  for  it, 
unless  that  is  proved ;  and,  though  he  has  granted  the  obligation 
for  borrowed  money,  lesion  will  be  presumed,  unless  the  lender 
proves  that  the  money  was  turned  to  his  account  {g). 

This  right  of  reduction  will  in  general  be  barred  by  any  act  of 
homologation  after  the  party's  majority,  although  (A),  where  a  young 


(a)  Erakine,  i.  7, 84.  BeU  v.  Suther- 
land, Jan.  1728,  M.  8985 ;  Campbell  v. 
Lord  Lovat,  15  Jan.  1731,  M.  9035 ; 
Thomson  v.  Pagan,  3  July  1781,  M. 
8985;  Anderson  v.  Cation^  28  Nov. 
1828,  7  S.  and  D.  78 ;  Crawford  v. 
Bennet,  19  June  1827,  1  Wilson  and 
Sh.  Ap.  Gas.  608. 

(b)  Bruce  v.  Hamilton,  23  Dec.  1854, 
17  D.  265. 

(c)  Anderson  v.  Cation,  28  Nov. 
1828,  7  S.  78. 


(d)  WaddelY.  Gibson,  18  Jan.  1812, 
F.  C. 

(e)  Stewart  v.  Snodgrass,  20  Dec 
1860,  23  D.  187. 

(/)  Manuel  Y.Manuel,  15  Jan.  1853, 
15  D.  284. 

(g)  Macdonald  v.  ,  16  July 

1789,  M.  9038 ;  Harkness  v.  Graham, 
20  June  1833,  11  S.  760. 

(h)  Melvil  V.  Amot,  5  July  1782,  M. 
8998. 
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man  had  signed  certain  bills  with  his  father  when  he  was  nineteen 
years  old,  and,  fourteen  days  after  majority,  subscribed  with  his 
father  a  doqueted  account,  of  which  the  bills  formed  articles,  certi- 
fying its  accuracy,  the  Court  held  that  such  a  slight  act  of  homo- 
logation following  so  soon  after  majority,  and  arising  from  a  feeling 
of  duty  to  a  father,  could  not  bar  reduction,  and  therefore  sustained 
the  reduction.  A  promise  made  after  majority  to  pay  a  bill  or  note 
subscribed  during  minority,  will  exclude  the  power  of  challenge  (a). 
But  such  a  promise,  according  to  the  law  of  Scotland,  ^  and  of  Eng- 
land (b);  must  be  in  writing,  although  it  would  not  probably  require 
a  separate  stamp,  as  it  does  not  form  a  distinct  obligation,  but  refers 
to  a  previous  obligation.  A  promiseto  pay  party  or  even  a  partial 
payment,  will  not  validate  the  whole  bill  or  note,  though  it  would 
validate  an  informal  contract  on  the  ground  of  homologation ;  for 
the  only  thing  necessary  with  an  informal  contract,  is  to  prove  the 
contract ;  whereas  here,  though  proved,  it  is  voidable  entirely,  on 
the  ground  of  minority  and  lesion,  and  the  power  of  rescinding  it 
cannot  be  considered  as  renounced  without  a  new  and  express  pro-  • 
mise  (e). 

There  are  important  exceptions  to  the  doctrine  of  restitution.  Exceptions. 
For  instance,  bills  or  notes,  as  well  as  other  obligations,  granted  by 
a  minor,  whether  with  consent  of  his  curators  (if  he  has  any)  or  not, 
are  valid, 

1.  When  the  minor  is  in  trade,  as  it  will  be  presumed  that  he  Trade  buis. 
has  granted  them  with  reference  to  his  trade  (d).  But  such  a  pre- 
sumption will  not  hold  when  the  bill  is  known  to  the  creditor  to  be 
granted  for  a  purpose  not  connected  with  the  minor's  trade;  as 
where  a  minor,  who  is  in  business  as  a  writer,  accepts  a  bill  as  secu- 
ri^  for  the  price  of  goods  sold  to  a  third  party  (e).  On  the  other 
hand,  a  bill,  though  granted  under  these  circumstances,  will  probably 
be  sustained  in  the  hands  of  an  onerous  indorsee  (/). 

(a)  Harris  v.  Wall,  1  Exch.  122  ;  M.  9035 ;  Grieve  v.  Tail,  14  July  1732, 
Forrai  v.  Campbell,  4  Nov.  1853,  16  M.  9056 ;  Heddel  v.  Duncan,  5  June 
D.  16.                  '  1810,  F.  C. ;  Erak.  i.  7, 38. 

(b)  9  Geo.  IV.  c  14,  §  5.  (c)  Dundas  v.  Allan,  17  Jan.  1711, 

(c)  DOk  V.  Keighly,  2  Esp.  481 ;  M.  9034. 

Thqfp  V.  Fielder,  ib.  628.  (/)  Campbell  v.  Turner,  24  Jan. 

(i)  Cowan  V.  Douglas,  died  by  For-      1822,  1  S.  266. 
bea,  23  ;  Craig  v.  Grant,  5  July  1732, 
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^  The  nde,  that  a  minor  who  betakes  himself  to  any  business 
cannot  be  restored  against  deeds  granted  by  him  in  relation  to  it, 
does  not  protect  bills  granted  by  the  minor  in  every  description  of 
occupation  on  which  he  may  please  to  embark.  The  rule  is  grounded 
on  a  consideration  of  his  interest  not  to  be  excluded  from  any  legi- 
timafte  employment,  or  other  reasonable  or  ordinary  means  of  pro- 
curing and  contributing  to  his  livelihood ;  and  if  he  enter  on  some 
quite  different  course  of  transactions,  such  as  gambling  in  railway 
or  other  shares,  the  bills  he  may  grant  in  it  have  no  protection  (a). 
Where  a  minor  has  a  share  of,  or  manages,  the  business  of  his 
father,  and  in  the  course  of  it  grants  a  bill  for  a  business  debt,  the 
creditor  cannot  make  him  personally  liable,  without  showing  that  the 
proceeds  went  in  rem  versum  (6).' 

In  England,  bills  granted  by  an  infant  are  voidable,  even  though 
he  is  engaged  in  trade  (c). 
Biito^for  2.  As  a  minor,  whether  he  has  curators  or  not,  may  bind  himself 

for  necessary  furnishings  (d),  a  bill  or  note  granted  by  him  for  the 
price  of  such  furnishings  will  be  effectual.  This  was  partly  the 
ground  of  decision  in  a  case  {e\  where  the  Court  sustained  an  accept- 
ance granted  by  a  young  man  of  rank,  aged  fifteen,  who  held  a 
commission  in  the  army,  for  furnishings  to  him  by  a  toyman,  of 
articles  such  as  young  men  of  rank  usually  have.  The  same  prin- 
ciples were  adopted,  though  with  a  different  result,  in  a  case  (/), 
where  a  haberdasher  brought  an  action  against  a  minor  and  his 
father  for  the  amount  of  a  dishonoured  bill,  drawn  by  the  former 
on  the  latter,  partly  for  money  lent,  and  partly  for  goods  furnished, 
to  the  minor.  As  the  minor  was  apprenticed  to  a  surgeon,  who  had 
orders  to  make  him  all  necessary  advances,  the  Court  dismissed  the 
action  so  far  as  regarded  the  money  lent,  but  sustained  it  to  the 
extent  of  necessary  furnishings.  In  a  later  case  (g)j  where  a  minor, 
on  the  eve  of  majority,  had  joined  another  party  in  accepting  a  bill 

(a)  Dennistoun  v.  Mudie,  31  Jan.  (d)  Inglis  v.  Sharp's  Executors^  5 

1850, 12  D.  618.  Feb.  1631,  M.  8941. 

(&)    Wilson  V.  Laidlaw^  29  June  (e)  Johnston  v.  Maitland^  20  Nov. 

1816,  6  Pat.  Ap.  222  ;  2  Bell's  Comm.  1782,  Morr.  9086. 

624 ;  M'Michael  v.  Barbour,  17  Dec.  (/)  Scoffier  v.  Read,  26  July  1783, 

1840,  8  D.  279.  Morr.  8936. 

(c)  WUUams  v.  Harrison,  3  Salk  1 97 ;  (g)  Wilku  v.  Dunhp,  28  Feb.  1884, 

and  WiUiamson  v.  Watts,  1  Camp.  552.  12  8.  506. 
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to  an  innkeeper  for  reasonable  furnishings  made  by  him  to  them 
daring  their  residence  at  his  inn  on  a  shooting  excursion  (the  inn- 
keeper not  being  informed,  and  having  no  reason  to  believe,  that  he 
was  minor),  he  was  found  liable,  in  a  question  with  him  and  his 
guardians,  for  half  the  amount  of  the  bill,  his  co-acceptor  having 
paid  the  other  half.  In  an  analogous  case  in  England  (a),  the  term 
necessaries  was  held  to  include  what  was  usual  and  suitable  in  the 
minor^s  rank ;  and  it  was  accordingly  determined  that  a  minor,  who 
was  a  captain  in  the  army,  was  liable  for  the  price  of  a  livery  to  his 
servant,  as  it  was  necessary  that  he  should  have  a  servant,  although 
he  was  found  not  liable  for  the  price  of  cockades  furnished  to  some 
of  the  soldiers  in  his  company. 

It  seems  to  have  been  held  in  England,  that  a  minor  cannot  be 
bound  by  a  bond  stipulating  interest,  though  it  is  alleged  to  be 
granted  for  necessaries  (6)  ;  and  it  has  also  been  doubted,  whether 
a  negotiable  bill  or  note  granted  by  a  minor  for  necessaries  will  bind 
him  even  with  reference  to  the  original  party ;  the  objection  being, 
that  such  a  document  might  get  into  the  hands  of  an  onerous  in- 
dorsee, who  would  not  be  bound  to  discuss  the  original  considera- 
tion (e).  On  the  other  hand,  it  is  said  that  a  promissory-note  for 
necessaries  would  be  valid,  if  made  payable  only  to  the  person  who 
supplied  them  ((2).  But  such  a  distinction  would  not  be  admitted 
in  Scotland.  The  general  rule  of  our  law  is,  that  any  obligation 
granted  by  a  minor  is  null,  when  granted  without  consent  of  his 
curators,  or  reducible  on  the  ground  of  lesion ;  and  as  this  rule 
arises  from  the  supposed  incapacity  of  the  obligant,  it  invalidates 
the  obligation,  whether  in  the  hands  of  the  original  creditor,  or 
even  of  an  onerous  indorsee.  The  plea  that  the  obligation  was 
granted  for  necessaries,  forms  only  an  exception  to  this  rule ;  and, 
therefore,  it  must  be  stated  by  an  indorsee  as  well  as  by  the  original 
creditor,  otherwise  the  obligation,  even  while  in  his  hands,  will  be 
challengeable. 

3.  '  It  has  been  said  that  when'  a  minor  induces  any  party  to  where  fntnd 
take  his  obligation,  by  representing  himself  as  major,  his  fraud  will  ^or. 

(a)  Hand*  v.  Slaney^  8  T.  R.  678.  652  ;  vide  note,  553,  referring  to  Trtie- 

(6)  Fuktr   V.   Mowbray^    8    East.  man  v.  Hurst^  1  T.  R.  40 ;  and  Bart- 

330.  lett  Y.  Etnery^  ibid,  42,  note  a. 
(c)  WUUamson  v.   WatUt,  1  Camp.  (<0  1  Camp.  553,  note. 
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exclude  him  from  setting  aside  the  obligation ;  though  the  result 
wiU  be  different  if  the  creditor  knew  of  his  minority,  and  caused  a 
statement  that  he  was  major  to  be  inserted  in  the  deed  merely  to 
render  it  valid  (a).  ^  The  soundness  of  this  opinion  as  to  the  lia- 
bility of  a  fraudulent  minor,  which  was  founded  mainly  on  the  old 
maxim,  minoribua  deceptis  non  decipientibu8  est  subveniendumy  is  now 
doubted  (6).  In  England,  an  infant  would  not  be  civilly  respon- 
sible, even  though  he  had  defrauded  his  creditor  by  representing 
himself  as  of  age  (c).' 

A  bill,  though  drawn  on  a  party  while  he  is  minor,  will  be  a 
good  obligation  against  him,  if  not  accepted  till  majority  (d).  But 
it  will  be  necessary  that  the  acceptance  should  be  dated,  otherwise 
it  will  be  presumed  to  be  of  the  date  when  the  bill  was  drawn.  '  In 
England,  this  point  has  been  determined  otherwise.  The  burden, 
it  is  held,  lies  on  the  acceptor  to  prove  that  he  was  minor  at  the 
time  he  accepted ;  and  proof  that  he  was  minor  during  some  portion 
of  the  currency  of  the  bill  is  not  sufficient  for  this  purpose  (e).  If 
he  prove  that  he  was  a  minor  during  the  entire  currency  of  the 
bill,  it  will  be  sufficient  (/).' 

The  acceptor  of  a  bill  drawn  by  a  minor  cannot,  it  is  believed, 
to  which  minor  plead  the  dniwer^s  incapacity  as  a  defence  against  an  onerous  in- 

dorsee,  although  his  author,  to  whom  the  minor  indorsed  it  to  be 
discounted,  should  have  misapplied  the  money,  minority  being  a 
plea  exclusive  to  the  minor  himself  {g).  The  drawer  or  indorser 
of  a  bill  accepted,  or  the  indorser  of  a  note  granted  by  a  minor, 
cannot  found  any  plea  on  his  minority,  since  such  drawer  or  indorser 


Bights  of  other 


(a)  Erskine,  i.  7,  36 ;  Kennedy^  23 
Feb.  1665  ;  vide  also  WiUcie  v.  Dunlopy 
28  Feb.  1834,  12  S.  606. 

(h)  Sutherland  v.  Morison^  19  June 
1825,  3  S.  449 ;  More's  Notes  on  Stair, 
xlvi. 

(c)  Johnson  v.  Pye^  1  Levinz,  169  ; 
Cooper  V.  Witham^  ibid,  247 ;  Fair- 
hurst  V.  Liverpool  Adelphi  Loan  Asso- 
ciation, 31  Jan.  1854,  23  L.  J.  (Ex.) 
163. 

(d)  Stevens  v.  Jackson,  4  Camp. 
164. 

(0  Harrison  v.  Clifton,  3  May  1849, 
17  L.  J.  (Ex.)  233. 


(/)  Roberts  Y.  Bethel,  16  Nov.  1852, 
22  L.  J.  (C.  P.)  69. 

(g)  In  Taylor  Y.  Croker,  4  Esp.  187, 
Lord  Ellenborough  held,  that  although 
the  plea  might  have  been  good  to  the 
minor  if  the  action  had  been  brought 
against  him,  it  could  not  void  the  right 
of  an  indorsee  who  brought  the  action, 
though  he  derived  his  title  through  the 
minor.  Vide  also  Jortes  y.  Darch,  4 
Price,  300;  also  Jeune  v.  Ward,  2 
Stark.  330;  Chrey  v.  Cooper,  8  Douglas, 
65.  In  America  it  is  well  settled  that 
a  minor  may  indorse  a  bill  or  note  pay- 
able to  him,  so  as  to  give  the  indorsee 
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minor. 


would  be  still  liable  under  his  draft  or  indorsation,  although  there 
had  been  no  acceptance  (a). 

A  minor  may  be  payee  or  indorsee  of  a  bill  or  note  which  is  for  Discharge  by 
his  benefit.     But  if  a  debtor  pays  the  amount  to  a  minor  having 
curators  without  a  discharge  from  them,  he  will  be  liable  in  second 
payment,  unless  in  so  far  as  he  can  show  that  the  money  has  been 
employed  for  the  minoi^s  advantage  (6).     In  one  case,  where  a 
father  was  in  embarrassed  circumstances,  and  not  resident  in  Scot- 
land, the  Court  held,  that  a  person  indebted  to  his  children  in  a 
bond  for  L.500  was  not  bound  to  pay  it  even  to  him  as  their  ad- 
ministrator, until  he  found  security  for  its  proper  application  (c). 
On  the  other  hand,  a  minor  without  curators  has,  by  law,  the  full 
administration  of  his  affairs,  and  no  Court  can  force  him  to  name 
curators.     It  was  therefore  decided  (cQ,  that  he  was  entitled,  with- 
out curators,  to  receive  and  discharge  half  of  a  moveable  succession 
which  had  been  left  to  him.     But  his  right  so  to  discharge  had 
been  much  doubted  in  a  previous  case  {e)  ;  and,  in  a  later  case  (/), 
where  a  minor  without  curators  brought  an  action  for  payment  of 
an  heritable  bond,  the  Court  held,  that  the  debtor  was  not  obliged 
to  pay  it,  although,  on  his  agreeing  to  do  so  upon  receiving  security 
for  his  indemnification,  they  remitted  to  the  Lord  Ordinary  to  adjust 
the  terms  of  the  security.     They  appear  to  have  distinguished  in 
this  case  between  principal  sums  and  rents  or  interest,  holding  that 
minors  might  discharge  the  latter,  as  they  might  be  presumed  to 
be  needed  for  their  ordinary  sustenance.     But  when  debts,  whether 
by  bill  or  otherwise,  are  not  clearly  of  this  description,  it  would 
appear  that  the  debtor  is  not  bound  to  make  payment  to  a  minor 
unless  there  is  a  curator  who  can  discharge  him,  as  he  might  be 
liable  to  a  challenge  of  the  whole  transaction,  if  the  minor  should 
squander  the  money.      Even  security  for  due  application  of  the 


a  ri^t  against  the  prior  parties. 
Si^hHngaU  v.  Withington^  15  Mass. 
Bcp.  272  ;  Story,  §  85. 

(a>In  Haly  v.  Lane,  2  Aik.  182,  this 
doctrine  is  laid  down  as  applicable, 
whether  the  bill  or  note  has  been  ac- 
eepted  or  granted  by  an  infant  or  by 
a  laarried  woman.  With  regard  to  the 
of  married  women,  vide  past. 


(6)  Vide  Ersk.  i.  7,  37,  as  to  the  in- 
efficacy  of  payments  made  to  minors. 

(c)  Graham  v.  Duff,  22  Feb.  1794, 
Morr.  16383. 

(d)  Hochler  v.  Niddrick,  31  Jan. 
1772,  Morr.  8975. 

(«)  Hay  V.  Grant,  22  Feb.  1749, 
Morr.  8973. 

(/)  Kirkman  v.  Pym,  1  Aug.  1782, 
Morr.  8977. 
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money  does  not  appear  to  be  sufficient,  since  any  debtor  may  insist, 
before  payment,  that  he  shall  have  a  full  discharge. 

2.  Married  Women. 

Bills  by  nutr-  A  wife  cannot  in  general  bind  herself  by  a  bill  or  note,  or  any 

are  null,  personal  obligation,  daring  the  subsistence  of  the  marriage,  even 

with  her  husband's  concurrence  (a).  On  this  ground  it  was  held, 
in  one  case  (6),  that  a  bill  drawn  by  a  husband  upon  and  accepted 
by  his  wife  was  null  as  to  her ;  and  that  (the  acceptance  being  void) 
it  could  not  be  the  foundation  of  summary  diligence  against  him  as 
drawer,  but  must  be  recovered  by  ordinary  action.  ^  It  is  inmia- 
terial  that  the  consideration  was  good.  Where  a  wife  granted  a 
renewal  bill,  in  place  of  a  bill  granted  by  her  prior  to  her  marriage, 
it  was  held  that  the  renewal  bill  was  void  (c).  It  would  perhaps 
be  more  correct  if  it  were  said  that  the  obligation  undertaken 
when  a  married  woman  signed  a  bill  was  voidable  rather  than 
null,  for  the  nullity  must  be  pleaded;  and  if  all  the  parties  in- 
terested to  plead  the  nullity  are  present,  or  called,  and  yet  do  not 
plead  it,  the  bill  is  good  ((2).' 

As  the  wife  is  profposita  negotiis  domesticisy  she  is  entitled,  in 
that  character,  to  bind  her  husband  (not  herself  (e)  )  for  furnishings, 
so  far  as  necessary  for  herself  or  the  family,  though  her  husband 
should  have  given  her  money  to  purchase  them  (/).  But,  '  as 
prcepositcLy  she  does  not  obtain  the  right  to  grant  bills ;  and'  when 
money  is  borrowed  by  the  wife  in  this  character,  the  lender  must 
show  both  that  it  was  needed  at  the  time,  and  expended  on  necessary 
furnishings.  Further,  though  she  can  bind  her  husband  for  fur- 
nishings, she  cannot  make  him  liable  for  interest  not  otherwise  due, 
by  granting  a  bill  or  other  obligation  bearing  interest  (g).     Such  a 

*  (a)  Vide  cases  reported  in  Morr.  ((f)  Thomson  v.   Stewart^  11   Feb. 

5957-80 ;   also    Walker  v.   Home,  4  1840,  2  D.  564 ;  Mackenzie  ▼.  Fraser, 

Dec.  1827, 6  S.  204 ;  Thomson  y.  Cross,  18  May  1827,  5  S.  679. 

27  Nov.  1828,  7  S.  71 ;  Sym  v.  Gihb,  («)  Mitchelson  v.  Lady  Cramioun, 

26  Nov.  1825,  4.  S.  226 ;   Sandilands  12  Dec.  1780,  M.  5886. 

V.  Mercer,  80  May  1833, 11  S.  665.  (/)  Erakine,  i.  6,  26. 

(6)  A  ▼.  B,  17  Jan.  1736,  Elchies,  (g)  Forrest  v.  The  Earl  of  Suther- 

V.  Bill,  No.  12.  land,  24  Nov.  1749,  M.  478. 

(c)  Balfour  v.  Ewing,  5  Mar.  1881, 
9  S.  558. 
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document,  as  to  herself,  is  null,  ^  and,  as  to  the  husband,  seems  to 
place  the  creditor  in  no  better  position  than  if  he  had  sued  upon  the 
debt  for  which  it  was  granted/  Her  praspositura  lasts  while  she 
remains  in  family  with  her  husband,  unless  he  recalls  it  by  inhi- 
biting her. 

If  the  wife  has  a  separate  property,  exclusive  of  her  husband's  even  against 
jus  tnaritij  she  may  grant  a  security  over  it ;  but  a  personal  obli-  pro^J^*™ 
gation  by  her,  though  included  in  the  same  deed  with  the  security — 
for  instance,  in  an  heritable  bond — will  be  ineffectual  (a).  ^  Even 
when  the  bill  is  granted  by  the  wife  for  alimentary  furnishings  to 
the  family,  it  is  held  not  to  form  a  ground  for  diligence  against  her 
separate  estate  (6).'  The  creditor  may  have  a  claim,  after  dissolu- 
tion of  the  marriage,  against  her  estate  on  such  an  obligation,  in  so 
far  as  the  money  advanced  on  the  faith  of  it  has  been  expended  for 
her  benefit  (c).  But  there  can  be  no  action  against  her  (d)  during 
the  subsistence  of  the  marriage  on  such  a  claim,  or  even  on  claims 
contracted  by  her  before  the  marriage,  although  there  may  upon 
obligations  ad  factum  prasatandum  (e),  ^Though  a  wife  may  be- 
queath a  legacy,  or  make  a  donation  mortis  causctj  it  is  doubtful 
whether  she  can,  during  marriage,  grant  an  obligation  where  the 
time  of  performance  is  postponed  till  after  the  dissolution  of  the 
marriage.  The  balance  of  authority,  however,  seems  to  be  in 
favour  of  the  validity  of  such  an  obligation  (/).' 

A  husband  may,  either  expressly,  or  by  acts  inferring  aqui-  But  wife,  when 
escence,  constitute  his  wife  manager  of  a  particular  branch  of  busi-  J^J^? 
ness ;  and,  in  that  case,  all  her  contracts  in  such  business  will  be 
Unding,  not  on  her,  but  on  him  (g),  *  When  a  wife  is  in  the  habit  of 
drawing,  accepting,  or  indorsing  bills  for  her  husband,  either  in  his 
own  name  or  hers,  any  bill  signed  by  her  will  be  presumed  to  have 
been  signed  with  her  husband's  authority  (A).  If  a  bill  is  addressed 
to  a  husband  and  accepted  by  his  wife,  and  he  promise  to  pay  it 

(a)  Menzies  v.  GiUespie^s  Creditors,,  (d)  Strathmore  v.  Ewing,  19  June 

8  Dee.   1761,  M.   5974 ;    Watson  v.  1832,  6  W.  and  S.  56. 

Robertson^  10  Dec  1772,  M.  5976.  (e)  Anderson  v.  Buchanan,  27  July 

(6)  Scott  v.  Sckeniman^  22  May  1818,  1775,  Morr.  6081. 

H.  221.  (/)  MilUr  v.   Milne's  Trustees,   3 

(c)  Harvey  ▼.  ChessePs  Trustees,  21  Feb.  1859,  21  D.  377. 

Feb.  1791,  M.  5980 ;  Gifford  v.  Ren-  (g)  Erakine,  i.  6,  26. 

nie,  }  Mar.  1853,  15  D.  451.  (h)  Lord  v.  Hall,  8  C.  B.  627. 


188  PARTIES  TO  BILLS.  [Chap.  II. 

when  presented,  it  will  be  presumed,  in  England,  that  he  authorized 
her  to  accept  (a).  An  indorsement  by  a  wife,  with  the  husband's 
authority,  passes  the  interest  in  the  note  (i).' 
or  when  living  When  a  wife  has  been  separated  from  her  husband  by  judicial, 
or  even  voluntary  separation,  receiving  a  fixed  allowance  from  him, 
her  husband  is  no  longer  bound  for  her  debts,  seeing  her  prceposi- 
tura  falls.  On  the  other  hand,  as  she  has  now  a  separate  stock, 
her  obligations  are  binding  to  the  effect  of  attaching  it  (o).  '  After 
a  decree  of  separation  a  mensa  et  thoro  has  been  pronounced  at  the 
wife's  instance,  she  is  capable  of  entering  into  obligations,  is  liable 
for  injuries  and  wrongs,  may  sue  and  be  sued,  and  may  acquire  and 
hold  property  as  if  she  were  not  married.  While  the  decree  of 
separation  subsists,  the  husband  is  not  liable  for  any  of  her  debts 
except  when  aliment  has  been  awarded  and  not  paid,  in  which  case 
he  is  liable  for  necessary  furnishings  ((2).  If  a  husband  desert  his 
wife,  she  may  apply  to  the  Court  of  Session  for  an  order  to  protect 
property  she  may  acquire  by  industry  or  succeed  to ;  and  if  the  order 
be  pronounced,  it  will  have  the  same  effect  as  a  decree  of  separa- 
tion a  mensa  et  ihoro  (e).'  The  English  courts  ^  of  law'  have 
adopted  a  different  doctrine  from  that  now  stated,  with  regard  to 
voluntary  contracts  of  separation  (/),  holding,  that  as  husband  and 
wife  are  in  law  one  person,  no  such  contract  of  separation  can  exist 
between  them,  or  change  the  relation  established  between  them  by 
law,  so  as  to  render  the  wife  capable  of  personal  obligations.  Our 
law,  on  the  other  hand,  has  held,  that  though  such  contracts  may  be 
revoked  by  either  of  the  parties  agreeing  to  live  with  the  other, 
they  must,  till  then,  receive  full  effect  (gr).  Indeed,  even  the 
English  courts  of  equity  have  determined,  that  when  a  wife  is 
separated  from  her  husband  by  a  contract  which  vests  a  distinct 
property  in  trustees  for  her  use,  a  promissory-note  (A)  or  bill(t) 
accepted  by  her  will  be  effectual  against  that  property. 

(a)  Lindus  v.   BradweU^  5  C.  B.  («)  Ibid.  §§  1—5. 

683,  17  L.  J.  (C.  P.)  121.  If)  MarshaU  v.  Rutton, «  T.  B.  545. 

(6)  Prestwick  v.  Marshall,  4  C.  and  (g)  2  Bell,  166-7. 

P.  694 ;  and  Cotes  v.  Davis,  1  Gamp.  (h)  BuUpin  v.  Clarke,  17  Ves.  jun. 

486.  366. 

(c)  Robins  y.  Lady  Southesk,  6  July  (i)  Stewart  v.  KirkwaU,  8   Madd. 
1688,  M.  6966.  387 ;  Dawson  ▼.  Prime,  17  Dec.  1857, 

(d)  24  &  26  Vict.  c.  86,  §  6.  27  L.  J.  (Ch.)  169. 
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When  the  husband  has  left  Scotland,  the  wife  may  bind  herself  or  when  en- 
for  goods  furnished  to  her  in  any  trade  (a),  and  Ukewise  for  a  bill  may  grant  bui. 
granted  in  such  trade  (6).  *  This  doctrine  has  been  doubted  (c),  and 
is  opposed  to  the  English  rule  (d)y  but  is  now  well  settled,  and  has 
even  been  extended  so  as  to  cover  a  bill  granted  out  of  the  course 
of  such  trade  («).'  Indeed,  if  the  wife  engages  in  trade,  she  will  be 
liable  for  obligations  in  the  course  of  it,  whether  her  husband  has 
left  Scotland  or  not  (/).  The  same  doctrine  appears  to  be  estab- 
lished, both  in  the  old  and  in  the  modem  law  of  France  (g). 

But  it  does  not  seem  that  diligence  could  be  used  on  such  obli-  Diligence 

,  against  wife's 

gations  against  the  wife's  person  during  the  marriage,  though  it  person. 
may  be  used  after  its  dissolution  (A).  The  principle  of  a  wife's 
exemption  from  personal  diligence,  even  for  debts  affecting  her 
separate  stock,  appears  to  be,  that  her  husband  is  entitled  to  her 
society,  and  that  therefore,  to  deprive  him  of  it  by  imprisoning 
her,  is  to  make  him  pay  these  debts,  that  he  may  release  her. 
*.The  principle  does  not  apply  where  the  husband  has  deserted  the 
wife  and  left  the  country,  leaving  her  to  earn  her  own  support  by 
trade  (t).  In  that  case  it  is  of  advantage  to  the  wife  to  be  liable 
to  personal  diligence,  as  without  such  liability  she  might  not  get 
credit  {k)J  This  right  ^  of  exemption  also'  ceases  by  attainder ; 
and  therefore  a  wife  has  been  found  liable  for  personal  obligations 
contracted  after  her  husband's  attainder  (2).  But  it  is  doubtful 
whether  this  rule  would  apply,  as  has  been  suggested  (m),  when 
the  husband  has  merely  been  guilty  of  such  desertion  as  would  war- 
rant a  divorce,  or  has  been  transported  as  a  criminal.  In  the  last 
of  these  cases,  his  civil  rights  (and,  among  others,  the  right  to  his 


(a)  Russell  Y.Paterson,  19  Mar.  1629, 
IL  5955 ;  Hay  v.  Corstorphin^  23  June 
1663,  M.  5956. 

(6)  Chumside  v.  Currie^  11  July 
1789,  M.  6082. 

(c)  2  BeU'B  Com.  167. 

(d)  Chitty,  p.  15. 

(«)  Orme  v.  Diffors^  80  Nov.  1833, 
12  S.  149. 

(/)  Hog  V.  Little,  9  Jan.  1611,  Morr. 
5955.  ('This  case  hardly  bean  out 
the  text.') 

{g)  Pothier,  No.  28 ;  Pardeasus,  No. 
41 ;  Nooguier,  §§  56,  57. 


{li)  Primrose  v.  Watson^  13  Jan. 
1610,  M.  5982 ;  Home  v.  Moray,  18 
June  1667,  M.  5983;  Lihbis  v.  Orkney, 
12  Dec.  1609,  M.  6982 ;  Neilson  v. 
Arthur,  23  Feb.  1672,  M.  5984. 

(0  Orme  v.  Diffors,  30  Nov.  1833, 
12  S.  149. 

(ifc)  Chumside  v.  Currie,  11  July 
1789,  M.  6082. 

(/)  BaU  V.  Countess  o/Southesk,  29 
June  1733,  M.  6002. 

(to)  2  Bell,  167,  note  1. 


140  PARTIES  TO  BILLS.  [Chap.  II. 

wife's  society)  remain,  except  in  so  far  as  his  sentence  affects  them. 
But  its  effect  is  merely  temporary,  while  there  is  no  secority  that 
the  wife's  imprisonment  for  debt,  if  permitted,  would  terminate  at 
the  same  time  with  it,  though  the  husband  would  be  then  entitled 
by  law  to  her  society.  On  the  other  hand,  although  the  husband's 
desertion  may  entitle  a  wife  to  sue  for  a  divorce,  yet,  if  she  does 
not,  his  right  to  her  society  is  entire.  It  may  be  doubted,  therefore, 
whether  in  these  cases  his  right  should  be  interfered  with  by  allow- 
ing diligence  against  her  person. 

^  If  a  decree  of  separation  a  mensa  et  thoro  have  been  obtained, 
or  an  order  for  protection  under  the  Conjugal  Sights  Act  have 
been  pronounced,  at  the  wife's  instance,  it  would  appear  that  the 
wife,  having  power  to  contract  as  an  unmarried  woman,  would  be 
liable  for  all  the  consequences  of  the  contract  in  the  same  way,  and 
would  therefore  be  liable  to  personal  diligence  so  long  as  the  decree 
or  order  of  protection  subsisted  (a).' 
Bills  mnted  A  husband  is  liable,  so  long  as  the  marriage  subsists,  for  bills  or 

her  marriage,     notes  granted  by  his  wife,  even  before  marriage  {b) ;  but  he  would 

not  be  liable  to  summary  diligence  on  them,  seeing  he  is  not  an 
obligant  ex  facie  of  them. 
Bills  in  favour         On  the  Other  hand,  he  is  entitled  to  sue  for  bills  or  notes  granted 

of  a  wife  belong    ,  .  a  •  • 

to  husband,  in  her  favour  before  marriage  (c).  And  if  a  bill  or  note  should  be 
granted  or  indorsed  to  a  wife  after  marriage,  the  right  to  it  would 
accrue  to  the  husband,  ^  unless  it  related  to  a  debt  not  falling  under 
the  jus  mariti  (d)J  In  one  case  («),  a  charge  by  a  wife  alone  on 
such  a  bill  was  suspended,  and  the  nullity  of  the  charge  was  held 
not  to  be  remedied  even  by  the  husband's  concurrence  in  the 
suspension.  ^  It  would  now  be  held  that  the  husband's  after-con- 
currence validated  the  previous  proceedings  (/).  The  concur- 
rence of  the  husband  is  necessary  even  where  the  jtu  mariti  is 


(a)  24  &  25  Vict.  c.  86.  (d)  Mungal  v.  Colder,  11  Jan.  1760, 

(b)  Lesly  v.  Nicholson,  Jan.  1725,  M.  5771 ;  Gow  v.  Lang,  11  Dec.  1807, 
M.  5766.  An  attempt  was  here  made  H.  220 ;  Nisbet  ▼.  Bennie,  18  Dec. 
to  show  that  bills  ought  to  be  con-  1818,  H.  221. 

sidered  heritable  as  to  the  husband,  (e)  Jeffrey  v.  Maihesony  28  June 

under  the  Act  1661,  c.  32,  because  in-  1826,  4  S.  765. 

terest  was  due  on  them.  (/)  Borthwick  v.   Grant,   17  Feb. 

(c)  GUhagie  v.  Orr,  13  Dec.  1738,  1829,  7  S.  420. 
Morr.  1421. 
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excladed  (a).'  But  the  husband  is  not  entitled  to  protest  such 
bills  or  notes  in  his  own  name,  and  then  to  use  summary  dili- 
gence, as  that  privilege  is  confined  to  the  payee  specified  in  the 
bill  or  note,  or  his  order ;  or,  according  to  the  Act  12  Geo.  III. 
c  72,  to  the  drawer,  payee,  or  indorsee  (b).  It  may  perhaps  be 
competent  to  protest  the  bill  or  note  in  name  of  the  wife,  as 
creditor  ex  faeiey  or  in  name  of  the  husband  and  wife  jointly, 
and  to  record  the  instrument  of  protest,  and  then,  on  producing 
evidence  of  the  marriage,  as  a  legal  assignation  of  the  registered 
protest  to  the  husband,  to  obtain  warrant  for  diligence  in  the  hus- 
band's name.  But  this  point  has  never  been  directly  decided  (c). 
*  When  the  husband  proceeds  by  ordinary  action,  he  may  sue  in 
his  own  name  ((2).' 

It  has  been  held  in  England  (and  the  doctrine  seems  to  be  ap-  apd  can  be 
plicable  in  Scotland),  that  as  the  husband  becomes,  by  marriage,  by  him. 
assignee  to  all  his  wife's  personal  claims,  including  bills  or  notes,  he 
alone  is  entitled  to  indorse  them,  though  taken  payable  to  the  wife 
before  her  marriage  (e).  The  converse  of  this  doctrine  has  been 
decided,  viz.,  that  an  indorsement  by  a  married  woman  of  a  note 
payable  to  her,  or  order,  after  marriage,  was  null,  as  the  right  to  it 
Tested  in  her  husband  (/).  But  it  has  been  held  (g)y  that  the  in- 
dorsement of  a  bill  by  the  wife,  with  the  husband's  consent,  and 
that  of  the  acceptor,  effectually  transfers  the  bill,  and  gives  action 
CD  it  against  the  acceptor. 

^  After  some  conflict  of  decisions,  it  has  been  determined  in  Eng- 
land, that  if  a  person  knowingly  accept  a  bill  drawn  by  a  married 
woman,  he  cannot  dispute  her  right  to  indorse  it,  and  will  be  obliged 
to  pay  the  contents  of  the  bill  to  her  indorsee,  even  though  he  should 
niD  the  risk  of  having  to  pay  them  over  again  to  her  husband  (h). 
This  proceeds  on  the  principle  that  the  acceptor  is  barred  by  his  ac- 

(a)  Wight  V.  Dewar^  9  Mar.  1827,  {e)  Connor  v.  Martin,  cited  in  Raw- 

5  S.  549.  linson  v.  Stone,  3  Wils.  6. 

(6)  SmiOi  V.  &%,  10  July  1828,  7  (/)  Binny  v.  Smith,  26  Jan.  1886, 

8. 885.  14  S.  355  ;  Barlow  y.  Bishop,  1  East. 

(c)  See  Smith  v.  5e%,  supra,  432,  3  Esp.  266. 

{d)  GUkagie  v.  Orr,  supra ;  Mac-  (g)  Prestwich  v.  Marshall,  4  C.  and 

dougal  v.  WiUan,  20  Feb.  1858,  20  D.  Pay.  594. 

(58 ;  Mason  v.  Morgan,  6  Dec.  1834,  (A)  Smith  v.  Marsack,  10  Nov.  1848, 

4  L.  J.  (K-  B.)  12 ;  M'Neildge  v.  Hoi-  18  L.  J.  (C.  P.)  65. 
2<way,  1  B.  and  A.  218. 
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ceptance  from  pleading  the  wife's  incapacity  to  indorse.  In  Scotland 
the  opposite  rule  has  been  established.  It  is  held,  that  where  the 
holder  of  the  bill  knows  that  the  drawer  is  married^  it  is  his  duty  to 
get  the  husband's  indorsement;  and  that,  if  he  knowingly  takes 
his  property  without  his  consent,  he  has  no  action  against  the  ac^ 
ceptor  (a).  The  Scottish  doctrine,  so  long  as  its  application  is 
limited  to  the  case  of  holders  who  know  of  the  indorser^s  marriage, 
and  is  not  extended  to  defeat  the  rights  of  innocent  holders,  seems 
the  more  equitable.' 

3.  Interdicted  Persona. 


Interdicted 
penoDS. 


As  interdiction  affects  only  heritable  property,  the  interdicted 
person  may,  without  consent  of  his  interdictors,  grant  bills  or 
notes  which  will  be  binding  against  his  person  or  his  moveable 
property;  but  not  so  as  to  affect  his  heritage,  unless  with  ^the 
interdictor^s '  consent,  or  unless  it  can  be  shown  that  full  value 
was  given  (6). 

In  a  recent  case  (c),  a  suspension  was  passed  on  caution,  at  the 
instance  of  the  acceptor  of  a  bill  and  his  interdictors,  against  an 
indorsee,  on  the  allegation  that  the  bill  had  been  accepted  blank, 
after  publication  of  the  interdiction,  and  indorsed  without  value, 
though  the  indorsee  pleaded  onerosity  and  bona  fides.  The  suspen- 
sion must  have  been  intended  merely  to  prevent  the  constitution  of 
the  debt  against  the  acceptor's  heritable  estate.  ^  An  action  of  re- 
duction of  the  bill  was  afterwards  brought,  in  which,  on  its  appearing 
that  the  bill  had  been  accepted  before  the  interdiction,  it  was  found 
that  it  was  not  reducible  (c2).' 


Corporations. 


4.  Corporations, 

It  seems  to  be  doubtful  in  England,  whether  corporations  can 
contract  except  by  deeds  under  their  seal,  and  whether,  therefore, 
they  can  grant  biUs  or  notes,  which  are  writings  not  under  seal. 


(a)  Binny  v.  Smith,  26  Jan.  1836, 
14  S.  355. 

(b)  Vide  Erak.  L  7,  57-8 ;  KyU,  U 
Dec.  1826,  5  S.  128. 


(c)  Scott  V.  M'NUMge,  14  Feb. 
1835,  18  S.  469. 

id)  Scott  y.  Dunn,  13  May  1837,  15 
S.  924. 
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nnless  permitted  to  do  so  by  special  statute  (a).  In  Scotland  they 
may  grant  bills  or  notes^  as  well  as  other  obligations,  by  the  sub- 
scription of  their  office-bearers  for  the  time.  These  officers  do  not 
bind  themselves  personally,  but  the  corporation.  Any  action,  there- 
fore, or  diligence  for  payment  is  not  directed  against  them  after  their 

office  has  expired,  but  against  the  office-bearers  for  the  time,  though 
they  have  not  granted  the  obligations ;  and  even  they,  not  being 

personally  liable,  are  entitled  to  absolvitor  on  making  over  the  funds 

of  the  corporation  (6). 

5.  J(mi  Stock  Companies, 

^  Joint  stock  companies  are  now  regulated  by  the  Act  25  &  26  Joint  stock 
Vict  c  89,  which  repeals  all  former  acts,  except  as  to  companies 
previously  registered  under  them.  Under  that  Act,  all  companies 
of  not  less  than  seven  persons  in  number  may  be  registered ;  and 
all  companies,  for  banking  purposes,  exceeding  ten  in  number,  or 
for  other  purposes  not  exceeding  twenty,  must  be  registered.  The 
liability  of  the  shareholders  may  be  either  limited  or  unlimited,  as 
the  contract  may  provide ;  but  if  it  be  limited,  that  word  must  form 
the  last  word  of  the  company's  designation.  The  regulation  as  to 
the  nidation  of  bills  and  notes  by  such  companies  is  very  simple. 
The  47th  section  of  the  Act,  that  "  a  promissory-note  or  bill  of  ex- 
change shall  be  deemed  to  have  been  made,  accepted,  or  indorsed 
on  behalf  of  any  company  under  this  Act,  if  made,  accepted,  or 
indorsed  in  the  name  of  the  company  by  any  person  acting  under 
the  authority  of  the  company,  or  if  made,  accepted,  or  indorsed  by 
or  on  behalf  or  on  account  of  the  company,  by  any  person  acting 
under  the  authority  of  the  company."  Under  this  Act,  a  party 
taking  a  bill  from  a  joint  stock  company  must  see,  firstly^  that  the 
person  signing  on  behalf  of  the  company  has  their  authority  for 


(a)  F.  Bayley,  67-8,  who  is  favour- 
able to  their  common  law  right  of 
gimtiiig  bins  or  notes,  at  least  in  some 
ftm,  and  Ghitty,  9.  Vide  also  cases 
died  by  both  authors,  particularly 
Slark  T.  HighgaU  Archway  Company^ 
5  Taunt.  7d4  ;  and  Broughion  v.  The 


Manchester   Waterworks  Company^  3 
B.  and  A.  1. 

(b)  Bowie  v.  Wilson,  7  Feb.  1695 ; 
Cleland  v.  Magistrates  of  Pittenweem^ 
10  July  1762 ;  Livy  v.  Mudie,  6  Aug. 
1774 ;  Anderson  v.  Morton^  18  Nov. 
1 779,  M.  2510 ;  Menzies  on  Convey- 
ancing, 209. 
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what  he  is  doing ;  and^  secondly ,  that  the  bill  is  drawn  in  name  of, 
or  by,  or  on  behalf  of,  or  on  account  of  the  company.  The  second 
of  these  provisions  is  so  simple  as  to  require  no  observation.  On 
the  first  it  may  be  observed,  that  it  would  appear  that  the 
authority  must  be  contained  in  a  written  resolution  by  the  company, 
as  that  is  the  only  form  in  which  the  will  of  the  company  can  be 
expressed.  Therefore  the  authority  of  the  directors  will  not  be  suf- 
ficient, unless  the  terms  of  their  appointment  confer  the  power  on 
them  (a).  It  would  not  seem  to  be  necessary  that  the  authority 
should  be  conferred  on  directors  in  express  terms ;  for  if  the  nature 
of  the  duties  assigned  to  them  fairly  imply  that  they  were  to  draw 
bills  in  the  course  of  executing  them,  it  would  be  fair  that  those 
bills  should  bind  the  company.  In  deciding  on  all  such  bills,  the 
Courts  will  construe  them  so  that,  if  possible,  the  company  may  be 
bound  (6).  If  the  company  is  not  bound,  the  person  professing 
to  sign  for  them  necessarily  binds  himself  (c).' 


Section  II. 

under  what  chabactebs  obligants  mat  become  parties 

to  bills  or  notes. 


Characters  in 
which  parties 
may  b^me 
obUgants. 


The  different  characters  of  drawer,  indorser,  or  acceptor  of  bills 
or  notes,  under  which  a  person  may  become  a  party  to  them,  have 
been  already  described. 

No  person  can,  in  general,  become  bound  as  a  party  to  a  bill  or 
note,  unless  his  namey  or  that  of  the  firm  to  which  he  belongs, 
appears  on  some  part  of  it  (d).  ^  It  was  at  one  time  held  (contrary 
to  the  law-merchant)  that  a  party  might,  under  certain  circum- 
stances, render  himself  liable  as  an  acceptor  without  subsoription. 


(a)  BuU  V.  MorreU,  20  Dec.  1840, 
10  L.  J.  (Q.  B.)  62 ;  Bramah  v.  Ro- 
berts,  1837,  6  L.  J.  (C.  P.)  846. 

(6)  Lindus  v.  Melrose,  23  Feb.  1868, 

27  L.  J.  (Ex.)  826 ;  Aggs  v.  Nicholson, 
10  June  1866,  26  L.  J.  (Ex.)  348. 

(c)  Penrose  v.  Martyn,  1  June  1868, 

28  L.  J.  (Q.  B.)  28,  where  the  secre- 


taiy  was  made  penonally  liable  becanse 
he  had  omitted  the  word  ''  limited'*  in 
the  company's  name ;  and  other  cases 
cited  injra,  pp.  166,  160. 

(d)  Fenn  v.  Harrison,  3  T.  R.  760  ; 
Sifflknr.  Walker,2Camp,  808;  Em!y 
T.  Lye,  16  East.  7 ;  Harrisons  y.  Chtp- 
pendaU,  9  Dec.  1794,  Morr.  1620. 
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That  error  was  corrected  by  the  Mercantile  Amendment  Acts  (a) ; 
and  now  no  person  is  liable  on  a  bill  which  he  has  not  signed,  unless 
he  have  taken  apon  himself,  by  marriage,  mandate,  copartneiy,  or 
otherwise,  the  liability  of  some  other  person  who  has  signed.  When 
a  party  signs  a  bill  with  his  simple  name,  the  necessary  presump- 
tion is,  tliat  he  personally  bmds  himself,  and  himself  only  (b) ; 
and  if  he  wishes  to  affect  his  liability  by  the  circumstance  of  his 
being  executor,  trustee,  agent,  partner,  or  joint  adventurer,  the 
particular  character  in  which  he  signs  must  appear  on  the  face  of 
the  bill.  In  this  section  we  propose  to  consider  how  the  possession 
of  any  of  these  various  characters  may  affect  the  rights  and  liabi- 
lities of  the  parties.' 

1.  Executors  and  TruaUen. 

A  person  may  become  a  party  to  a  bill  or  note  as  executor  for  a  Eitcuton. 
party  deceased.  An  executor  acquires  right  to  all  bills  or  notes 
tliat  belonged  to  the  deceased,  and  is  entitled  to  endorse  them  (c). 
'  In  recovering  bills  due  to  the  deceased,  he  is  bound  to  be  diligent ; 
and  if  he  fail  in  thb  respect,  is  personally  liable  to  the  estate  for 
their  amount.  It  is  not  enough  that  he  press  for  payment ;  for  it 
was  held,  in  a  case  where  the  deceased  had  actually  lent  the  money 
on  the  bill  as  an  investment,  and  where  the  executor  had  refrained 
from  suing  for  payment  merely  because  he  believed  that  doing  so 
«'oald  endanger  the  whole  fund,  that  he  was  nevertheless  liable  on 
the  ultimate  bankruptcy  of  the  acceptors  (d).  After  this  decision 
ao  executor  is  safe  who  does  not  collect  the  bills  due  to  the  deceased 
in  the  shortest  possible  time  that  the  law  will  allow.  The  receipt  of 
s  confirmed  executor  is  sufBcient  to  protect  the  debtor,  even  though 
it  should  afterwards  appear  that  the  testament  under  which  he 
acted  was  forged  {e).  If  the  executor  indorse  or  grant  bills,  even 
ijua  executor,  that  is  a  guarantee  that  he  is  possessed  of  assets  to 

(a)  19  &  30  Vict.  c.  60,  §  U  ;  19  &  3  Wils.  1 ;    King  v.   Thim,  1  T.  R. 

»  Vict.  c.  97,  S  6.  487. 

(6)  Ttl/tT  T.  Wood,  26  Hay  1834, 2  (d)  Forman  t.  Bumn,  2  Feb.  1853, 

3.  Ap.  220.  Ifi  D.  36S. 

{c)  Pair  r.    Crantlouii,    11    Jnly         (t)  Allen  y.  Dundtu,  ST.  R.  12b. 
taOl,  U.  1677;  AaK-tiMon  r.  Aone, 
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meet  it,  and  renders  him  personally  liable  for  the  payment  (a). 
The  executor  may  fill  up  and  sue  on  blank  bills  found  in  the  de- 
ceased's repositories  (i>)  ;  but  he  is  not  bound  or  entitled  to  deliver 
a  bill  found  there  to  a  person  whose  name  has  been  indorsed  on  it  by 
the  deceased  (c).  If  the  deceased  have  parted  with  the  property 
of  a  bill  for  a  valuable  consideration,  but  have  neglected  to  indorse 
it,  the  executor  may  be  compelled  to  do  so  to  complete  the  holder's 
title,  but  will  be  entitled  in  that  event  to  add  words  protecting  him- 
self from  personal  liability  (d).' 

For  the  reasons  which  have  been  stated  (e)  with  regard  to  the 
case  of  a  husband  acquiring  bills  or  notes  vested  in  his  wife  before 
marriage,  it  seems  doubtful  whether  the  executor  of  a  person  de- 
ceased could  protest  such  bills  or  notes  in  his  own  name,  to  the 
effect  of  raising  summary  diligence,  though  he  may  do  so  to  the 
effect  of  preserving  recourse,  and  of  founding  a  claim  in  an  ordinary 
action.  But  if  such  bills  or  notes  have  been  protested  by  the 
creditor  during  his  life,  a  confirmed  executor  may,  on  producing  his 
confirmation,  get  the  instrument  of  protest  registered,  under  the 
Act  1693,  c.  15,  so  as  to  raise  summary  diligence  thereon,  as  the 
original  creditor  might  have  done  while  alive. 

*  Trustees,  whether  under  family  settlements  (/),  for  charitable 
purposes  (jr),  or  for  creditors  (A),  like  executors,  render  themselves 
personally  liable  when  they  sign  bills,  even  when  they  do  so  under 
their  designation  of  trustee,  and  strictly  for  the  trust  purposes.  A 
bill  may  be  properly  enough  addressed  to  a  trust,  by  naming  two  or 
three  of  the  trustees,  and  then  describing  the  others  under  the  name 
of  the  trust ;  and  if  such  a  bill  be  intimated,  it  will  operate  as  an 


(a)  Eaton  v.  Macgregor^s  Exrs.^ 
25  May  1837,  15  S.  1012 ;  King  v. 
Thorn,  1  T.  R.  487  ;  Child  v.  Maniyis, 
2  B.  and  B.  460.  See  also  AspinaU  v. 
Wake,  6  June  1833,  2  L.  J.  (C.  P.) 
227,  where  it  was  held  that  the  word 
*'  executors  "ma  bill  might  be  rejected 
as  surplusage,  on  the  ground  that  it 
did  not  affect  the  liability. 

(b)  AP Donald's  Trs.  v.  Rankin,  13 
June  1817,  F.  C.  ;  Ogilvie  v.  Moss,  28 
June  1804,  M.  Apx.  Bill.,  No.  17; 
Fair  v.  Cranstoun,  11  July  1801,  M. 
1677,  H.  46. 


(c)  Bromage  v.  Lloyd,  1847, 1  Exch. 
32. 

(cO  Watkins  v.  Alaule,  2  Jac.  and 
W.  237 ;  ex  parte  Mowbray,  1  Jac. 
and  W.  448 ;  ex  parte  Rhodes,  3  M. 
and  A.  217. 

(e)  Ante,  p.  141. 

(/)  Thomsons, M^Lachlany2AJmie 
1829,  7  S.  787. 

(g)  Ross  V.  Young,  14  Jan.  1831,  9 
S.  275. 

(A)  Murray  v.  Campbell^  28  Nov. 
1827,  6  S.  147. 
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assignation  of  the  trust  funds  (a).  But  no  bill  will  bind  the  trust 
estate,  unless  accepted  either  by  a  quorum  of  the  trustees,  or  by  some 
one  duly  authorized  by  such  quorum  (b)  ;  and  as  it  is  no  part  of  the 
duty  of  trustees  to  pledge  the  credit  of  the  trust  for  any  but  the  trust 
purposes,  a  person  takmg  a  bill  signed  by  trustees,  would  require  to 
satisfy  himself  that  it  had  been  granted  for  a  trust  debt,  as  otherwise 
he  might  find  himself  without  recourse  against  the  trust  funds  (c).' 

2.  Agents. 

An  individual  may  become  a  party  to  a  bill  or  note,  not  only  by  Procuration  or 
his  own  deed,  but  by  that  of  his  agent  acting  under  his  authority  ; 
and,  in  this  case,  he  is  said  to  draw,  indorse,  or  accept  by  procura- 
tion. As  such  agency  implies  personal  trust  by  the  constituent  in 
his  agent,  the  latter  cannot  devolve  the  trust  thus  reposed  in  him 
on  another,  unless  he  has  powers  to  that  effect. 

Parties  whom  the  law  deems  incapable  of  protecting  their  own  Who  may  be 
interests,  as  minors,  or  married  women,  may  yet  subscribe  bills  or 
notes  as  agents  for  others,  since  persons  are  entitled  to  entrust  their 
interests  to  whomsoever  they  choose  (d).  But  pupils,  or  those  desti- 
tute of  reason,  must  be  excepted,  because  they  cannot  accept  or 
exercise  any  office  which  requires  consent.  It  has  been  said,  that 
parties  whose  own  rights  are  out  of  the  protection  of  the  law,  as 
persons  attainted  or  outlawed,  or  alien  enemies,  may  yet  contract  by 
authority  of  others  (e). 

With  regard  to  the  manner  in  which  a  procuration  to  sign  bills  How  prtMjum- 

o  r  o  ^Q^  consti- 

or  notes  is  constituted,  it  may  be,  tuted:— 

Istj  By  a  special  written  mandate.     It  was  once  held,  that  a  i.  By  special 
formal  power  of  attorney  was  in  general  necessary,  though  capable 
of  being  supplied  by  acts  and  deeds  that  inferred  mandate  (/).     In 


(a)  WatVs  Trs.  v.  Pinkney,  21  Dec. 
1853, 16  D.  279. 

(6)  In  Jenkins  v.  Morris,  16  M.  and 
W'.  S77,  where  one  trustee  having  au- 
tliority  to  accept  a  Inll  for  his  co-trus- 
tees,  signed  bis  name,  without  more,  it 
WIS  held  a  valid  acceptance  for  him- 
self and  the  others.  See  Murray  v. 
Campbell,  p.  146,  note  A. 

(c)  The  general  law  relating  to  the 
liabilities  incurred  by  tnisteea  tx)  cre- 


ditors of  the  trust  estate,  will  be  found 
well  stated  in  McLaren  on  Trusts,  cap. 
xxiii. 

(</)  Lindas  v.  Bradwell,  29  Jan. 
1848,  17  L.  J.  (C.  P.)  121 ;  Lord  v. 
HaU,  6  Dec.  1849,  19  L.  J.  (C.  P.) 
47  ;  M'Mickael  v.  Barbour,  17  Dec. 
1840,  3  D.  279. 

(e)  Chitty,  20. 

(/)  Marius,  104  ;  Beawes,  No.  8G,  /•. 
Bills  of  Exchange. 
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one  case,  indeed,  a  special  mandate  seems  to  have  been  held  uni- 
versally indispensable  (a)  ;  but  the  House  of  Lords,  on  an  appeal, 
were  of  opinion  that  procuration  might  be  inferred  without  such  a 
mandate. 

2.  Verbally.  Procuration  may  therefore  be  constituted,  2d,  In  England  by  a 

verbal  mandate ;  '  it  being  held  that,  if  a  bill  is  indorsed  for  a 
person's  behoof  by  his  verbal  order,  it  is  the  same  as  if  he  had 
indorsed  it  himself  (6).  It  may  be  doubted  whether  a  mandate, 
without  writing,  would  be  effectual  in  Scotland. 

3.  By  facta  and         3rf,  Procuration  may   be  constituted  by  acts  of  the  principal, 

which  imply  his  authority  to  the  agent  to  subscribe  for  him  (c), 
such  as  his  approving  of  bills  drawn  on  his  account,  during  his 
absence,  which  will  sanction  such  bills,  if  drawn  afterwards  by 
the  same  party  (d),  or  by  paying  bills  drawn  with  his  name  as 
drawer,  by  a  person  connected  with  him  in  trade  («),  or  by  allowing 
a  person  to  sign  instruments  habitually  for  him,  or  in  his  name, 
though  his  approbation  should  not  be  directly  proved  (/).  '  If,again, 
a  person  entrust  the  whole  management  of  his  business  to  another, 
he  will  be  liable  for  bills  which  the  manager  has  drawn  in  the  ordi- 
nary course  of  conducting  the  business  (g).  But  the  facts  and 
circumstances  from  which  the  authority  is  to  be  infeiTed  must  be 
specially  a^•erred.  It  will  not  do,  for  example,  to  say  generally,  that 
the  defender  had  paid  previous  bills,  without  giving  instances,  or  to 
rely  exclusively  on  the  custom  of  trade,  as  authorizing  the  parti- 
cular acceptance  (A).  The  facts  must  also  be  clearly  proved  (i)  ;  and 
if  it  appear  at  the  trial  that  they  were  altogether  unknown  to  the 
drawer,  and  that  he  had  not  taken  the  bills  on  the  faith  of  them,  he 
will  not  succeed  (A).'     In  a  case  (/)  where  a  daughter  had  signed 

(a)   Davison  v.    Bobison,    3    Dow,  (/)  Haughton  v.  Ewbanky  4  Camp. 

218.  188  ;  Neal  v.  Irving,  1  Esp.  61. 

(h)   Per  Holt,  12   Mod.  564;  per  (g)    TumbuU  v.   Mackie,   26   Feb. 

Ellenborough,  3  Dow,  229  ;  Porthouse  1822,  1  S.  893. 

V.  Parker,  1  Camp.  82 ;  Harrison  v.  (h)  Stoinbume  v.  Western  Bank,  13 

Jackson,  7  T.  R.  209.  June  1856,  18  D.  1025 ;  Jackson  v. 

(c)  Davidson  v.  Robertson,  4  July  Williamson,  9  Dec.  1825,  4  S.  293. 
1815,  3  Dow,  218.  (i)  Davidson  v.  Stanley,  2  M.  and 

(d)  Beawea,  No.  86,  Mar.  105.  G.  721. 

(e)  Barber  v.   Gingell,  3  Esp.  60 ;  (k)  Cash  v.  Taylor,  8  L.  J.  (0.  S.) 
HelmsUy  v.  Loder,  2  Camp.  450  ;  Pres-  K.  B.  262. 

cott  V.  Flinn,  2  M.  and  Scott,  19  ;  Cash         {I)  Lowson  v.   Matthew,   18   Nov. 
V.  Taylor,  8  L.  J.  262.  1823,  2  S.  502. 
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her  mother^s  name  to  a  bill  without  being  authorized,  her  mother 
not  being  in  trade,  and  the  daughter  having  only  signed  for  her 
about  six  times  before,  by  special  authority,  the  Court  suspended  a 
charge  gainst  the  mother  on  the  bill.  *  The  fact  of  the  alleged 
principal  receiving  the  proceeds  of  the  bill  is  insufficient,  of  itself, 
to  make  him  a  party  to  it  (a).' 

4thy  Procuration  may  further  be  conferred  by  an  express  power  of  4.  By  power  of 
factory  (6).     '  The  power  of  granting  bills  must  in  this  case  either  be         ^' 
conferred  in  express  terms,  or  granted  in  terms  which  leave  no  doubt 
as  to  its  being  implied;  and  any  words,  however  comprehensive, 
which  are  annexed  to  a  power  of  attorney,  must  be  construed  with 
reference  to  the  specific  purpose  for  which  it  was  executed  (c).   Thus, 
a  power  of  attorney  to  receive  money  due  to  the  mandant  "  and 
transact  all  business,"  is  not  a  power  to  indorse  bills  (d) ;  and  if  an 
executor  grant  a  power  of  attorney  to  another  to  act  for  him  as 
executor,  that  does  not  authorize  the  agent  to  grant  bills,  because 
the  power  is  to  bind  the  principal  as  executor  only,  and  not  per- 
sonally (e).     The  power  is  not  to  be  inferred.     A  commission-agent 
is  not  entitled  to  draw  bills  against  his  sales  per  procuration  of  his 
principal ;  though,  if  the  principal  have  received  the  proceeds  of 
the  bill,  and  there  be  a  custom  of  trade  to  warrant  the  drawing,  he 
maybe  liable  (/)-      But  even  where  there  is  usage  to  support 
the  act,  a  mere'  power  to  receive  and  discharge  money  due  to  the 
constituent  does  not  authorize  the  attorney  to  indorse  on  his  own 
account  bills  which  have  been  given  in  payment  (g).     '  A  factor 
for  a  minor  has  no  authority  to  uplift  bills  made  payable  to  the 
curator,  even  when  he  is  custodier  of  the  bill  and  has  been  in  the 
practice  of  drawing  the  interest  (A). 

*  Subsequent  assent  to  the  actings  of  a  person  as  agent  will  put  subsequent 
these  actings  in  the  same  position  as  if  the  agent  had  had  authority 

(a)  Tel/er  v.  Wood,  5  Feb.  1822,  2  (</)  Hay  v.  Goldsmith,  2  Smith's 
8.  Ap.  219  ;  North  British  Bank  v.  Rep.  79  ;  Murray  v.  East  India  Co.,  5 
AyrAire  Iron  Co.,  29  June  1853,  15      B.  and  A.  204. 

D.  782  ;   Woodrow  v.  Wright,  15  Nov.  (e)  Gardner  v.  Baillie,  6  T.  R.  591. 

1861,  24  D.  31  ;  Kilgour  v  Finlayson,  (/)  Anderson  v.  Buck,  3  June  1841, 

I  H.  BL  155.  3  D.  975. 

(b)  Clapton  v.  Macintosh,  20  Feb.  (g)  Hog  v.  Smith,  1  Taunt.  347. 
1700,  Forbes  on  Bills,  12.  (h)  Clyde  Trs.  v.  Duncan,  H.  L.  17 

(r)  Erskine,  3,  3,  39.  Mar.  1853,  15  D.  36. 
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from  the  beginning  (a).  If,  for  example,  the  alleged  principal 
deliver  or  indorse  to  a  third  party  bills  drawn  by  the  alleged  agent, 
that  will  remove  any  defect  in  the  agent's  original  right  (6).  But 
the  act  from  which  assent  is  to  be  inferred  must  be  unequivocal  (c). 
A  mere  verbal  assent,  given  without  a  consideration,  is  insuffi- 
cient (d).' 

Mandates  terminate,  in  general,  by  the  death  of  the  mandaut  or 
mandatory ;  by  the  insanity  of  the  latter ;  by  revocation ;  by  re- 
nunciation ;  or  by  the  sequestration  of  the  mandant,  which  vests 
his  estate,  and  all  the  rights  connected  with  it,  in  his  creditors.  The 
mandatory's  bankruptcy  does  not  appear  to  be  inconsistent  with  the 
continuance  of  his  mandate. 

But  the  rights  of  third  parties  are  differently  affected  by  its 
termination,  according  as  they  have  or  have  not  been  led  to  believe 
in  its  continuance.  Any  person  allowing  another  to  exercise  a 
general  management  of  his  affairs,  whether  by  express  or  tacit 
mandate,  contracts  thereby  an  implied  obligation  to  the  public,  that 
the  mandate  shall  be  held  quoad  him  as  continued,  until  its  ter- 
mination becomes  notorious,  or  has  been  made  known  to  the  party 
contracting.  In  this  view,  as  the  mandant's  death  and  bankruptcy 
are  notorious  events,  the  presumption  is,  that  every  person  is  aware 
of  them ;  and,  therefore,  contracts  made  subsequently  with  the 
mandatory,  or  acts  performed  by  him,  will  not  be  valid,  unless  (e) 
it  is  proved  by  the  parties  making  them  that  these  events  were  un- 
known to  the  mandatory  or  the  contracting  party,  and  could  not 
have  been  known  by  ordinary  diligence.  Further,  if  a  factor  has 
advanced  money,  before  his  constituent's  death  (/)  or  bankruptcy, 
on  the  faith  of  goods  consigned  to  him,  he  will  be  entitled,  even 
after  these  events,  to  sell  the  goods  for  his  indemnification  {g).  But, 
on  the  principles  which  have  been  now   mentioned,   there  is  no 


(a)  Per  Holt,  Ward  v.  Evans,  2 
liaym.  928 ;  Boultm  v.  Hillesden^ 
Comb.  450 ;  per  Buller,  2  T.  R.  189. 

(h)  Millerv. Leslie, 22  Jan.  1881,  9  S. 
828  ;  Jonesv.  Tumour,  4  C.  and  P.  204. 

(c)  Woodrow  V.  Wright y  15  Nov. 
1801,  24  D.  81. 

{d)  Fenn  v.  Harrison,  4  T.  R.  177. 

(e)  Campbell  v.  Anderson,  1  May 
1829,  8  W.  and  S.  Ap.  884. 


(/)  yi<^  Hammond  v.  Barclay,  2 
East.  227,  where  a  factor  was  found 
entitled,  notwithstanding  his  consti- 
tuent's death,  to  take  credit  in  an  ac- 
counting with  his  executors,  for  pay- 
ments  made  on  the  faith  of  the  man- 
date. 

(fj)  Scott's  Trs.  V.  Stewart,  17  Deo. 
1814,  F.  C. 
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ground  to  presume  that  the  revocation  or  renunciation  of  a  general 
mandate  (neither  of  them  being  notorious)  are  known  to  third 
parties ;  and,  therefore,  the  contracts  of  such  parties  with  a  gene- 
ral agent  will  be  effectual,  unless  it  is  proved  that  they  knew,  or 
ought  to  have  known,  of  the  renunciation  or  recall  (a).  For  in- 
stance, a  servant  who  had  power  to  draw  bills  in  his  master^s  name, 
may  bind  him  by  bills  so  drawn  after  his  dismissal,  if  the  party 
taking  them  had  not  time  to  know  of  it  (b).  The  kind  of  intima- 
tion which  is  necessary  to  exclude  this  risk  shall  be  afterwards  con- 
sidered with  reference  to  the  dissolution  of  partnership.  In  the 
event  of  the  mandant's  supervening  insanity,  which  is  not  in  itself 
notorious,  it  seems  to  follow,  from  the  mandant's  implied  contract 
with  the  public,  that  transactions  made,  even  after  it,  with  the 
mandatory,  shall  stand,  unless  with  reference  to  parties  who  knew 
of  the  insanity  (c). 

It  has  been  said  (d)  that  limited  mandates  (which  expire,  in  Limited 
general,  from  the  causes  abeady  mentioned,  or  by  performance  of  '^''^^^' 
the  business  for  which  they  were  granted)  "  are  not,  like  general 
powers,  capable  of  extension  by  mere  inference  and  bonajides^^  But 
the  mandant,  by  suffering  such  a  mandatory  to  act,  enters  into  the 
same  implied  contract  with  the  public  as  in  a  general  mandate,  viz. 
that  the  mandate  shall  continue  till  its  termination  is  made  known ; 
and  therefore,  though  it  be  recalled,  or  have  ceased,  all  acts  falling 
within  the  scope  of  it  will  be  good  as  to  third  parties,  unless  its  re- 
vocation is  notorious,  or  has  been  intimated  to  them.  The  case  of  a 
limited  partnership,  to  be  afterwards  noticed,  which  entitles  third 
parties,  after  its  dissolution,  to  rely  on  contracts  within  the  scope  of 


(a)  Vide  Opinion  of  Buller,  J.,  in 
SaU  v.  Field,  5  T.  R.  215,  who  says, 
that,  in  SQch  a  case,  the  principal  can- 
not void  the  bona  fide  acts  of  his  agent 
when  Uiey  are  against  him,  though  he 
maj  oonaent  to  recall  them  when  they 
ire  for  hia  benefit. 

(6)  Per  Holt,  C.  J.,  in 


V. 


HarriMm^  12  Mod.  346.  The  same 
point  waa  decided  in  an  action  against 
Sir  Robert  Glajrton  and  Mr  Morris,  for 
200  guineas,  taken  up  in  their  name 
by  a  servant  who  had  been  in  use  to 


draw  money  for  them,  before  his  dis- 
missal could  be  known.  The  case  is 
stated  in  Beawes,  No.  231,  and  in 
Molloy,  B.  2,  c.  10,  and  cited  10  Mod. 
110,  in  Nickson  v.  Brohan. 

(c)  The  opinions  of  the  Court  ap- 
pear to  have  been  unanimous,  at  least 
to  this  extent,  in  Pollock  v.  Paterson, 
10  Dec.  1811,  F.  C,  though  the  case 
was  not  decided  on  that  ground.  1 
Beirs  Com.  489,  N.  2. 

(d)  1  Bell,  490. 
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it,  made  by  any  one  partner  in  the  company's  name  before  the  dis- 
solution  is  made   known  to  them,  affords  an  illustration  of  this 
principle. 
How  procura-  A  pcrson  who  subscribcs  a  bill  or  note  will  not  in  general  bind 

don  exercised.       ...  ....  . 

--Act  must  be    his  principal,  unless  he  writes  his  principalis  name  per  his  procura- 
name,  tion  (a),  or  signs  his  name  as  agent  for  the  principal  (b)y  or  in  some 

other  way  indicates  his  character  of  agent  (c).  ^  It  is  not  enough 
that  the  drawer  be  known  to  be  the  agent  of  the  principal,  and  be 
known  to  be  drawing  for  his  behoof.  The  credit  of  the  principal 
is  not  understood  to  be  pledged  unless  his  name  appears  on  the  bill ; 
and  if  the  person  taking  the  bill  chooses  to  take  it  without  that 
name,  he  has  no  action  on  the  bill  against  him.  This  rule  has 
been  settled  by  the  House  of  Lords  (cZ),  and  was  recently  followed 
in  circumstances  where  its  application  appeared  to  cause  hard- 
ship (e).  It  is  possible  that  exceptions  may  be  admitted  ;  but  the 
expediency  of  having  the  general  rule  firmly  established  is  so  great, 
that  they  will  be  admitted  with  difficulty.  An  exception  was 
allowed  in  one  case,  where  it  appeared,  from  a  statement  in  the 
bill  (as  to  the  value  received),  that  it  had  been  granted  for  the 
principal  (/).  • 

^  When  a  bill  is  signed  by  an  agent  in  name  of  his  principal, 
notice  is  given  that  the  signer^s  authority  is  limited ;  and  persons 
taking  or  holding  such  a  bill  must  satisfy  themselves  that  the 
authority  is  sufficient  to  cover  the  act  of  the  agent;  for  if  the 
authority  have  been  exceeded,  the  principal  is  not  bound.  In  this 
respect  mandates  are  somewhat  stnctly  construed ;  the  principal  not 
being  bound  unless  the  act  falls  fairly  within  the  scope  of  the 
authority.  Thus,  a  mandate  to  draw  bills  is  not  a  mandate  to  re- 
cover and  apply  their  contents,  and  therefore  does  not  authorize  the 
agent  to  indorse  {g).     In  considering  the  sufficiency  of  mandates. 


and  within 

agent's 

authority. 


(a)  This  mode  of  Bubscription  is  re- 
commended by  Lord  Kenyon  in  White 
V.  Cuykr,  6  T.  R.  176.  Vide  also 
Beawes,  No.  83. 

(5)  This  mode  of  signature  was  held 
sufficient  when  adopted  by  one  partner 
in  subscribing  a  submission  for  another, 
in  Wilks  and  Another  v.  Back^  2  East. 
1 42.     Vide  Beawes,  No.  85. 

(r)  Story  on  Bills,  §  76. 


(d)  Telford  v.  Wood,  26  May  1824, 
2  S.  Ap.  225;  Watson  v.  Bank  of 
Scotland,  26  Mar.  1813,  5  Pat.*  Ap. 
655. 

(e)  North  British  Bank  v.  Ayrshire 
Iron  Co.,  29  June  1853,  15  D.  782. 

(/)  Murray  v.  Campbell,  28  Nov. 
1827,  6  S.  147. 

(g)  Robinson  v.  Vanow,  7  Taunt. 
455. 


.11.] 


tlie  class  of  bills  to  which  they  extend,  and  the  purpose  for  which 
they  were  granted,  mast  be  carefully  kept  id  view.  If  a  principal 
grant  authority  to  sign  bills  belonging  to  a  specified  class,  he  will 
not  be  bound  if  the  agent  sign  bills  not  belonging  to  that  class  (a). 
And  if  the  authority  be  to  sign  bills  for  a  certain  purpose,  he  will 
not  be  bound  if  the  agent  sign  them  for  other  purposes.  Thus,  a 
mandate  to  accept  bills  relative  to  a  party':*  individual  affairs,  does  not 
extend  to  the  acceptance  of  bills  for  behoof  of  a  company  of  which  the 
party  happens  to  be  a  partner  (b)  ;  and  a  mandate  to  sign  bills  in  the 
course  of  a  particular  business,  does  not  authorize  the  agent  to  sign 
bills  either  for  his  own  accommodation  (c),  or  for  that  of  another  (d). 
But  if  an  agent  have  two  authorities,  one  limited  and  insufficient 
to  cover  the  act,  and  the  other  general  and  sufficient,  the  act  is  of 
rourse  valid  (e) ;  and  if  an  agent,  acting  under  a  limited  written 
authority,  have  been  permitted  to  conduct  himself,  and  enter  into 
transactions,  as  if  his  authority  were  unlimited,  thereby  inducing  a 
beUef  in  the  public  that  his  authority  was  of  that  nature,  the  prin- 
cipal will  not  be  allowed  to  repudiate  his  acts  on  tlic  ground  that 
the  written  authority  did  not  cover  them  (/).' 

An  acceptor  who  pays  under  an  indorsement  made  by  virtue 
of  a  power  which  turns  out  to  be  nugatory,  will  be  liable  to  pay 
again  to  the  party  in  right  of  the  bill  (<;).  But  he  will  not  be 
entitled  to  claim  repetition  from  a  bona  fide  holder  who  has  received 
payment,  especially  if  he  satisfied  himself  as  to  the  power  under 
which  the  indorsation  was  made,  before  he  paid  (/i). 

'  If  the  agent  has  signed  in  proper  form,  and  has  not  acted  ' 
beyond  his  powers,'  his  principal  and  not  he  will  be  bound  (i).  If  I 
he  subscribes  his  name,  without  adding  words  which  either  express  ] 
or  imply   that   he  acts   nierfly  as   agent,   ho  will   be  personally  * 


(a)  Fearn  v.  Flltica,  28  May  1844, 
Ml..  J.,  C.P.,  15. 

(t)  Allirood  V.  Manuiagi,  1827,  7  B. 
ind  Cr.  278,  6  L.  J.  (0.  S.)  K,  B.  9. 

(r)  Stagg  v.  EUioU,  8  May  1 8G2, 31 
L  J.,  C.  P.,  260. 

(rf>  Alejander  v.  APKenzie,  20  Nov. 
liMH.  18  L.  J..  C.  P.,  94. 

(O  n'ilhiiiglon  v.  Htrriag,  1823, 
:.  Ring.  442,  7  L.  J.  (0.  S.)  C.  1'. 
172. 


(/)  Smith V. MGuire, 4 June  1868, 
27  L.  J.,  Ex.,  465. 

(g)  Duncan  v.  Cbjde  Trs.,  H.  I,., 
17  Mar.  185:t,  l.-iD.  36. 

(h)  East  lu.lia  Co.v.  Trilton,  1824, 
3  B.  and  Cr.  280, 3  h.  J.  (0.  S.)  K.  B. 
24.  The  authority  of  this  case,  asde- 
cidiog  the  geuenil  rule,  liaa  been  ques- 
tioned.—Story  on  Billi,  §  110. 

(i)  Rankivt  v.  Motlison,  17  Feb. 
1738,  M.  4064. 
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liable  (a).  *  The  presumption  beiug  that  every  one  who  signs  a  bill 
makes  himself  personally  liable,  the  agent  mast,  in  order  to  remove 
that  presumption,  make  it  distinctly  appear  that  he  signs  only  in  his 
character  of  agent.  It  is  not  suflScient  to  protect  him  from  per- 
sonal responsibility,  that  he  be  known  to  be  agent,  and  that  the  bill 
bear  to  be  for  behoof  of  his  principal  (6),  or  even  that  in  such  a 
bill  he  be  described  as  agent  (c)/  If  he  has  indorsed  a  bill  indi- 
vidually, in  order  to  get  it  discounted  for  behoof  of  his  principal,  he 
will  be  entitled  to  indemnity  from  his  principal  (d).  '  The  con- 
verse of  the  rule  that  the  agent  who  individually  becomes  a 
party  to  a  bill,  is  the  proper  debtor,  is,  that  if  he  happen  to  be- 
come holder,  he  is  the  proper  creditor;  and,  in  that  capacity, 
it  is  he,  and  not  the  principal,  who  is  ranked  for  the  bill  on  a  se- 
questrated estate  (e).' 

It  has  been  said,  that  an  agent  contracting  for  Government  is 
exempted  from  personal  liability,  and  this  is  the  case  with  furnish- 
ings made  to  him,  or  bills  or  notes  which  he  subscribes,  avowedly 
in  his  public  character  (/).  But  it  has  been  decided,  that,  if  he 
subscribes  a  bill  individually,  though  in  a  public  transaction,  he  will 
be  personally  liable  for  payment  {g).     In  England  it  has  been  de- 


(a)  AinsUe  v.  Arbuthnot,  6  June,  13 
July  1739,  Morr.  4064,  Elchies,  No. 
20,  V.  Bill,  1  Stewart  and  Gralgie^s 
Appeal  Cases,  340  ;  Connell  v.  APLel- 
land,  5  July  1782,  M.  1485  ;  BainesY, 
Tumbull,  1  Dec.  1795,  Morr.  1485,  1 
Bell,  379,  note  4 ;  Thomas  v.  Bishop^ 
Rep.  Temp.  Hardw.  3,  2  Str.  955; 
Lefevre  v.  Lloyd,  5  Taunt.  749,  1 
Marsh.  318 ;  Goupy  v.  Harden,  7  Taunt. 
159,  2  Marsh.  454,  Holt,  342 ;  Appleton 
V.  Binks,  5  East.  147 ;  and  in  De 
Gaillon  v,.  VAigle,  1  B.  and  P.  368 ; 
Burrel  v.  Jones,  3  B.  and  A.  47. 

(6)  Webster  v.  ^P Caiman,  3  June 
1848, 10  D.  1133  (overruling  Ajffkck  v. 
Williamson,  25  Feb.  1776,  M.  Apx. 
Writ,  No.  1) ;  Leadbitter  v.  Farrow, 
1816,  5  M.  and  S.  345. 

(c)  Chiene  v.  Western  Bank,  20 
July  1848,  10  D.  1523. 

(d)  Robinson  ex  parte.  Buck.  B.  C. 
113  ;    Watson  v.  Kintore,  1  Feb.  1862, 


24  D.  427  ;  Robinson  v.  Fleming,  1 
July  1859,  21  D.  1089.  The  principal, 
however,  not  being  a  party  to  the  bill, 
the  agent  has  no  action  on  it  against 
him:  Gibson  v.  Ruiherglen,  6  Mar. 
1841,  8  D.  806. 

(e)  Wixon  v.  Nicol,  22  June  1849, 
11  D.  1188. 

(/)  Macbeath  v.  Haldimand,  1  T. 
R.  172 ;  Untcin  v.  Wolseky,  id.  674 ; 
Myrtle  v.  Beaver,  1  East.  135  ;  Riee  v. 
Chute,  id.  579 ;  Prosser  v.  Allan,  1 
Grow,  117.  All  these  were  actions  for 
the  price  of  f  urmshings  made  to  public 
officers  in  their  public  character,  and 
therefore  they  were  found  not  per- 
sonally liable. 

(g)  In  Douglas  v.  Earl  o/Dunmore, 
27  Nov.  1800,  Morr.  App.  v.  Bill,  15, 
this  was  found  in  an  action  of  recourse, 
brought  against  his  Lordship  on  a  bill 
drawn  by  him  on  the  Treasurer,  in  his 
character  of  Governor  of  the  Bahama 
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cided  that  commissioners  under  an  Act  of  Parliament  are  personally 
liable  to  the  banker  appointed  by  the  Act  for  drafts  bearing  to  be 
made  by  them  on  the  public  account,  though  these  drafts  are 
directed  to  be  placed  to  their  account  as  commissioners  (a). 

*  A  party  who  signs  per  procuration  of  another,  gives  a  warranty  or  if  the  ru- 

thontv  18 

that  his  authority  entitles  him  to  do  so ;  and  if  it  turn  out  that  he  exceeded. 

had  no  authority,  or  had  exceeded  his  authority,  he  will  be  held 

personally  liable  for  the  consequences.     Thus,  a  party  who  signed 

a  bill  for  another,  without  authority,  was  found  liable  to  pay  its 

contents,  as  well  as  the  costs  of  an  action  on  the  bill,  which  had 

been  brought  against  the  alleged  principal  (6).     The  fact  that  the 

person,  acting  as  agent,  did  so  in  bona  fidesy  does  not  free  him 

from  responsibility  (c).     The  action  against  the  pretended  agent  is 

in  England  not  laid  on  the  bill,  but  on  the  breach  of  warranty ; 

and  as  the  person  signing  per  procuration  of  the  other  does  not, 

properly  speaking,  make  himself  a  party  to  the  bill,  the  same  rule 

would  probably  be  followed  here.     In  America  it  seems  to  be  held 

that  he  may  be  sued  as  a  party  to  the  bill  (d).' 

The  duties  incumbent  on  an  agent  who  is  employed  to  negotiate 
orget  payment  of  bills  shall  be  considered  under  the  head  of  Nego- 
tiation and  Payment. 

We  have  hitherto  supposed,  that  there  is  only  one  drawer,  ac- 
ceptor, or  indorser  of  a  bill  or  note.  Let  us  now  consider  the  case 
of  several  individuals  becoming  bound  together  in  these  different 
characters  respectively :  Isty  When  they  are  not  partners  in  trade ; 
and,  2J/y,  When  they  are  partners. 

3.  Joint  ObligantSy  not  Partners. 
When  several  persons,  though  not  partners,  subscribe  a  bill  or  Joint  obiigant^ 

,  ,  are  liable 

note  together  as  drawers,  acceptors,  or  indorsers,  they  are  liable  severally; 
imguli  in  soliduniy  whether  the  words  "  conjunctly  and  severally" 

Ulandft.    The  Treasury  ultimately  paid  (b)  Polhill  y.  Walter,  10  Jau.  1832, 

the  principal  sum  in  the  bill,  and  there-  1  L.  J.,  K.  B.,  92.    See  also  WiLson  v. 

fore  the  discussion  was  confined  to  a  BarOirop,  1837,  6  L.  J.  (Ex.)  251. 

cUum  ci  interest.  (c)  Collen  v.  Wright,  30  Nov.  1857, 

(a)  Eaton  v.    IkU,  5    Barnew  and  27  L.  tl.,  Q.  B.,  215. 

AM.  34.  (d)  Chitty  on  Bills,  p.  27. 
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but  must  join 
in  negotiating. 


are  used  in  the  document  or  not  (a).  '  The  same  obligation  exists 
though  the  word  "  conjunctly"  only  should  be  used  (6).  In  England, 
however,  if  a  promissory-note  is  signed  by  several,  and  expressed,  "we 
promise  to  pay,"  it  is  only  a  joint  note'  (c).  A  note  subscribed  by 
two  parties,  though  using  the  words,  "  /  promise,"  has  been  found 
good  against  both,  without  a  new  stamp,  if  it  was  agreed  that  they 
should  both  sign ;  the  word  "  I "  being  held  applicable  to  each  of 
them  severally  (d).  The  signature,  however,  of  a  note  by  one  of  two 
parties,  as  an  individual,  whether  the  two  are  in  partnership  or  not, 
will  not  subject  the  other  party  in  an  action  on  the  note,  though  it 
should  have  been  granted  as  a  security  for  a  joint  debt  {e). 

When  a  bill  or  note  is  payable  to  several  persons  not  in  part- 
nership, it  cannot  be  transferred  without  an  indorsement  by  them 
all.  '  Thus  it  was  decided,  that  when  a  father  and  son  both  drew 
a  bill  payable  "  to  our  order,"  and  the  son  alone  indorsed  it,  the 
indorsement  was  bad'  (/).     It  may  be  even  doubted  whether  the 


(a)  Gordon  v.  Sutherland^  20  Jan. 
1761,  M.  14677  ;  Macmorland  v.  Max- 
well, 19  Jan.  1676,  M.  14673 ;  Ruther- 
ford V.  Donaldson,  18  Feb.  1708,  M. 
14675 ;  A,  v.  B.,  10  Dec.  1724,  M.  14676. 

(b)  MackeUar  v.  Campbell,  7  June 
1811,  F.  C. 

(c)  See  Cbitty,  p.  355. 

(d)  Clark  v.  Blackstock,  Holt,  474, 
per  Bayley,  J. ;  Lord  Galway  v.  Mat- 
thew, 1  Camp.  402.  In  March  v. 
Ward,  Peake,  129,  Lord  Kenyon  held, 
that  a  note  signed  by  two  parties, 
though  bearing  only  the  words,  "/ 
promise,^'  etc.,  was  good  against  both. 
In  HaU  v.  Smith,  2  D.  and  R.  684,  1 
B.  and  Gr.  407,  where  a  note  was  thus 
signed,  "  For  W.  Smith,  W.  P.  Smith 
and  W.  R.  Taylor,  W.  Smith,"  W. 
Smith  was  held  by  the  Court  of  K.  B. 
to  be  liable  severally  for  the  note. 

(e)  Siffkin  v.  Walker,  2  Camp. 
308.  The  same  doctrine  was  admitted 
in  Emly  v.  Lye^  16  East.  7,  where 
there  was  a  partnership,  in  so  far  as 
regarded  the  action  on  the  bill,  although 
a  claim  was  also  attempted  under  the 
count  of  money  had  and  received. 

(/)  Carwick  v.  Vickery,  2  Dougl. 


653.  A  contrary  doctrine  appears,  at 
first  sight,  to  have  been  held  in  Scot- 
land, in  Robertson  v.  Forbes,  17  Jan. 
1686,  M.  14674,  where,  according  to 
Fountainhall,  it  was  decided,  that  two 
payees  of  a  bill  were  correi  credendi, 
and  that  payment  to  one  liberated  the 
debtor  for  the  whole,  reserving  to  the 
other  payee  his  recourse  against  the 
co-creditor.  But  the  report  by  Har- 
carse  bears,  that  the  Court  held  the 
sum  in  the  bill  to  belong  to  the  payees 
equally,  so  that  neither  of  them  could 
indorse  the  whole  sum,  but  only  the 
half.  But  the  right  to  transfer  and  to 
receive  payment  of  bills  appears  to  rest 
on  the  same  footing.  Now,  as  a  bill  or 
note  forms  one  entire  obligation,  it  ap- 
pears not  capable  of  being  either  trans- 
ferred or  discharged  without  the  signa- 
ture of  all  the  obligees.  Each  of  them 
may,  according  to  Harcarse,  have  an 
equal  interest  inter  se ;  but  the  debtor 
is  not,  therefore,  obliged  to  consent 
that  an  obligation,  which  is  indivisible, 
should  be  divided  by  separate  dis- 
charges or  indorsements  from  each. 
He  seems  entitled  to  refuse  payment 
till  he  gets  full  possession  of  the  bill. 
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debtor  is  bound  to  pay,  except  on  a  demand  by  them  all,  or  wliether 
action  or  diligence  can  proceed  against  him,  except  in  their  joint 
names.     If  any  of  them  refuses  to  concur  in  necessary  measures, 
the  remedy  appears  to  be  an  action  by  the  others  against  him.     If, 
indeed,  the  bill  or  note  should  be  made  payable  to  both  of  them, 
"  conjunctly  and  severally ; "  or,  as  these  words  have  been  inter- 
preted (a),  "  to  them  or  either  of  them,"  either  of  them  may  take 
payment,  on  giving  up  the  bill  discharged.     But  no  such   power 
seems  to  exist  othei*wise.     *  In  the  case  of  a  joint  and  several  note, 
where  it  happened  that  one  of  the  several  acceptors  was  one  of  two 
joint  drawers,  it  was  held  that  the  latter  could  sue  any  one  of  the 
former  (6).'    A  bill  is  binding  on  none  as  drawers  but  those  who  sign 
it  (c),  and,  when  drawn  on  several  individuals  not  in  partnership, 
and  not  accepted  by  more  than  one,  it  is  binding  only  on  the  ac- 
ceptor (d),  though  the  drawer  should  be  factor  for  all  the  drawees  (e). 

4.  Partners, 

Partnership  implies  a  general  mandate  to  each  partner,  to  bind  Partners  may 
the  company  and  individual  partners,  by  subscribing  for  them  any  firm  by  bill, 
obligation  which  comes  within  the  ordinary  course  of  their  busi- 
ness (/).     Any  partner,  therefore,  may  bind  the  company  to  third 
parties  by  signing  bills  or  notes  in  their  name,  whether  for  the  price 

Md  a  discharge  from  every  person  en-  (6)  Beecham  v.  Smith,  28  May  1858, 

titled  to  gue  on  it.     Their  remedy,  if  27  L.  J.,  Q.  B.,  257. 

any  of  them  refuses  to  concur  in  a  dis-  (c)  Hunter  ex  parte,  2  Rose,  B.  C.  363. 

charge,  or  an  action  for  payment,  ap-  (d)  This  doctrine  is  laid  down  by 

peaiB  to  be  by  an  action  against  him  Molloy,  2,  10,  18 ;  Beawes,  No.  228 ; 
for  bis  concorrence,  and  for  the  damage  Marios,  64  ;  and  Buller,  N.  P.  270. 
arising  from  his  refusal.  In  Lyon  v.  (e)  Molloy,  2,  10,  19. 
Ardoch,  15  Dec.  1744,  M.  14676,  two  (/)  Erskine,  iii.  3,  20.  It  was  de- 
of  three  payees  in  a  bill,  although  the  cided  in  Lumsden  v.  Gordon,  Nov. 
third  refused  his  concurrence,  obtained  1728,  M.  14567,  that  a  partner  cannot 
decree  against  the  acceptor  for  the  full  enter  into  a  submission  regarding  the 
sum.  Bat  the  acceptor  knew  that  the  company ^s  joint  affairs ;  and  in  Bo^ness 
mm  in  the  bill  had  been  borrowed  by  Canal  Co.  v.  Macalpine,  13  June  1791, 
tikem  all  jointly;  so  that  they  were  M.  14572,  the  Court  held  that  sub- 
found  entitled,  in  a  question  with  him,  scribing  to  a  canal  company  did  not 
to  sue  singly  for  its  amount,  in  order  fall  within  the  powers  of  an  individual 
to  reHere  them  from  this  loan,  for  the  partner,  although  they  also  held  that 
whole  of  which  each  of  them  was  liable,  the  assent  of  the  company  to  such  sub- 
(a)  Forbea,  119.  scription  by  him  mu^^t  be  presumed 

from  their  subsequent  acts. 
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of  furnishings,  for  money  advanced  in  the  course  of  business,  or 
otherwise  within  the  limits  of  their  trade  (a).  *•  But  as  the  power 
to  sign  bills  does  not  commence  till  the  partnership  is  actually 
formed,  a  bill  signed  by  one  of  a  number  of  persons  about  to  form 
a  partnership  does  not  bind  the  company,  even  though  it  should  be 
signed  for  a  partnership  purpose, — for  example,  for  the  purpose  of 
raising  capital,  on  which  the  future  firm  should  trade  (6).  And  it 
has  been  held  in  England,  that  the  power  to  sign  bills  for  the  firm 
is  not  possessed  by  the  individual  partners  of  all  companies,  but 
belongs  only  to  partners  of  companies  in  which  it  is  in  the  neces- 
sary or  usual  course  of  mercantile  transactions  for  the  company  to 
bind  itself  by  bills  of  exchange  (c).  " Partners  in  tradcj^  it  has 
been  laid  down  (cQ,  ^'  have  authority  as  regards  third  persons,  to 
bind  the  firm  by  bills  of  exchange,  for  it  is  in  the  usual  course  of 
mercantile  transactions  so  to  do.  This  authority  is  by  the  custom 
or  the  law  of  merchants,  which  is  part  of  the  general  law  of  the 
land ;  but  the  same  reasoning  does  not  apply  to  other  partnerships." 
Thus,  a  member  of  a  firm  of  attorneys  has  no  power  to  bind  the 
firm  by  promissory-note,  even  for  a  debt  due  by  it  (e).  In  the  same 
way,  partners  of  mining  (/)  and  gas-light  {g)  companies,  and  a 
partner  in  a  farm  (A),  have  been  found  not  entitled  to  bind  their 
copartners  by  bill.  In  Scotland  no  cases  appear  to  have  occurred 
where  this  point  has  been  raised ;  but  it  appears  that  a  somewhat 
similar  principle  has  been  recognised,  for  in  one  case,'  a  bill  indorsed 


(a)  Dewar  v.  Miller^  14  June  1766, 
M.  14569,  2  Bell's  Com.  615.  This 
principle  is  so  fully  settled  in  England 
as  well  as  Scotland,  that  it  is  sufficient 
to  refer  to  Pinckney  v.  -HoW,  1  Salk. 
126,  Lord  Raym.  175 ;  Smiih  v.  Jarves, 
Lord  Raym.  1484  ;  Lane  v.  Williams, 
2  Vern.  277-92 ;  and  HarrisonY.  Jack- 
son, 7  T.  R.  207,  where  the  general 
rule  was  admitted,  though  held  inap- 
plicable in  the  particular  case. 

(6)  Per  Bayley,  Greenslade  v.  Dower, 
7  Band  C.  635 ;  6  L.  J.  (K.  B.),  0.  S., 
155. 

(c)  Chitty,  p.  35. 

(d)  Per  Denman,  G.  J.,  in  case 
quoted  next  note. 

(e)  Hedley  v.  Bainbridgty  25  June 


1842,  11  L.  J.  (Q.  B.)  293.  In  this 
case  a  client  deposited  a  sum  of  money 
(to  be  lent  on  mortgage)  with  a  part- 
ner, who  granted  a  promissory-note  for 
it  in  name  of  the  firm.  It  was  held 
that  the  note  did  not  bind  the  firm, 
and  consequently  the  holder  was  non- 
suited in  an  action  on  it  against  another 
partner. 

(/)  Dickinson  v.  Valpy,  10  B.  and 
C.  128,  8  L.  J.  (K.  B.)  0.  S.  51.  The 
bill  in  this  case  was  granted  in  dis- 
charge of  a  claim  on  the  company  for 
surveying  mines. 

(jg)  Bramah  t.  Roberts,  1837, 8  Bing. 
N.  C.  96,  6  L.  J.  (C.  P.)  346. 

(h)  Greenslade  v.  Dower,  note  b, 
supra. 
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by  a  partner  with  the  company's  firm  in  a  transaction  out  of  the 
line  of  their  trade  was  found  not  binding  on  them  (a). 

Though  the  company  contract  should  prohibit  him  from  signing  even  though 
these  documents,  the  public,  not  being  bound  by  such  a  prohibition,  copartnery 
but  being  entitled  to  rely  on  the  power  implied  in  his  character  of 
partner,  will  not  be  affected  by  it  (6).     ^  If  it  be  proved  that  the 
bill  was  issued  by  one  partner,  in  fraud  of  the  others,  contrary  to  such 
a  prohibition,  the  holder  in  England  will  have  to  show  that  he  gave 
value  (e).    In  Scotland,  the  presumption  that  the  holder  gave  value 
would  not  be  overcome ;  for  the  provision  of  the  Mercantile  Amend- 
ment Act  relating  to  proof  of  value  given  by  the  holder,  refers  only 
to  bills  fraudulently  obtained^  evidently  implying  that  there  must 
be  proof  that  the  person  obtaining  the  bill  was  a  party  to  the 
fraud  (</)/     But  a  partner^s  signature  of  the  company  firm  will 
not  be  available  to  a  party  who  knew  that  he  was  prohibited  from 
signing,  as  the  character  of  partner  merely  raises  a  presumption  of 
power,  which  may  be  redargued  by  contrary  notice  {e). 

It  has  been  held  (/),  that  a  bill  accepted  by  the  secretary  of  a  and  may  em- 
joint  stock  company  "  for  the  directors,"  did  not  bind  the  company,  to  sign  for 
a  special  authority  which  he  had  to  accept  certain  bills  being  held 
to  be  inapplicable ;  '  and  there  being  no  general  authority  in  the 
secretary  of  a  company,  as  such,  to  negotiate  bills  for  it.  Where 
a  person,  not  a  partner,  signs  for  a  company,  his  power  to  bind 
his  constituents  must  be  seen  to  by  the  person  taking  the  bill ;  for 
if  he  exceeds  his  authority,  the  holder  will  be  without  recourse 
against  the  company.     He  may,  however,  have  recourse  against  the 

(a)  Stein  Y.   Calder^  2  Feb.   1794.  name,  Lord  Ellenborough  held  that  the 

Vide  note  of  this  case  by  Mr  Bell,  i.  plaintiff,   in  order  to  recover,  must 

402,  note  8,  where  he  also  refers,  on  show  that  he  had  given  value, 

the  same  subject,  to  a  case,  M'Nair  v.  {d)  19  &  20  Vict.  c.  60,  §  15. 

Henderson  and  Co,,  19  Jan.  1803.  (e)  In  Galway  v.  Matthew,  10  East. 

(6)  This  doctrine  is  implied  in  the  263,  action  against  the  partner  of  a 

Lord  Chanoellor^s  opinion  in  ex  parte  company,  on  a  note  granted  by  another 

Btmbantu,  8  Yes.  542,  which  vide,  partner  in  name  of  all  the  partners, 

(c)  Grant  v.  Hawkes  and  Another,  after  the  plaintiff  had  notice  from  the 

1817,  Chitty,  32,  note  9,  where  the  in-  defendant  that  he  would  not  pay  notes 

donee  of  a  bill,  accepted  in  name  of  a  signed  by  this  party  in  the  company's 

certain  company  by  a  partner,  brought  name,  was  refused  on  the  ground  now 

in  action  against  the  other  partners ;  stated.     Vide  also  Willis  v.  Dyson,  1 

it  being  proved  that  the  articles  of  co-  Stark.  164,  and  Vere  v.  Interning,  1  Yo. 

partnery  prohibited  members  from  cir-  and  Jar.  227. 

cnlating  bills  or  notes  in  the  company's  (/)  Neale  v.  lurton,  4  Bingh.  149. 
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manager.  For  if  the  manager  of  a  company,  not  having  authority 
to  accept  bills,  accept  one  "  for  the  company,"  even  when  drawn  for 
goods  supplied  to  it,  and  addressed  to  him  as  manager,  he  is  held  to 
be  personally  liable, — ^the  company  not  being  liable,  and  the  Court 
being  bound  to  construe  the  writ,  ut  magia  valeat  quam  per  eat  (a). 
In  general,  the  relations  between  companies  and  their  agents  seem 
to  be  the  same  as  between  individuals  and  their  agents.'  It  has 
been  held  that  a  partner  may  authorize  a  third  party  to  indorse  bills 
as  agent,  with  the  company  firm,  so  as  to  bind  the  company  (b). 
Any  partner,  though  his  name  do  not  appear  in  the  firm  (c),  or 
company  biiifl.    any  person  who  allows  himself  to  be  represented  as  a  partner  (d), 

will  be  liable.  *  The  signing  of  the  bill  by  a  partner  with  the  name 
of  the  firm,  constitutes  the  debt  against  the  company  ;  and  the  holder 
may  therefore  use  action  (^),  or  do  diligence  (/)  against  any  one  of 
the  partners,  without  joining  the  others.  And  he  may  proceed 
against  any  one  of  them,  whether  the  name  of  the  partner  selected 
appears  in  the  company  firm  or  not  (g)y  and  whether  he  have  been 
a  secret  or  an  acting  partner  (h).  It  makes  no  difference  to  the 
holder's  right  to  proceed  against  a  partner^  that  the  firm  itself,  or 
other  partners  of  it,  are  not  within  the  jurisdiction  of  the  Court  to 
which  he  has  resorted  (i).    In  England  the  rules  on  these  points 


(a)  Nicholls  V.  Diamond^  3  Nov.  1858, 
28  L.  J.  (Ex.)  1.  The  bill  in  this  case 
was  addressed,  "  To  J.  D.  Purser,  West 
Downs  Mining  Co.,"  and  was  accepted 
by  **  J.  D.,  per  proc.  West  Downs  Min- 
ing Co."  J.  D.  was  held  personally 
liable  on  the  bill.  See  also  Mare  v. 
Charles,  80  Jan.  1856,  25  L.  J.  (Q.  B.) 
119,  where  a  bill  for  "  value  received 
by  the  co. "  was  directed  to  A.  B.,  and 
was  accepted  by  him,  "  For  the  Co., 
A.  B.  purser ; "  and  where  it  was  held 
that  A.  B.  was  personaUy  liable,  on  its 
appearing  that  he  had  no  authority  to 
accept  bills. 

(b)  Tennant  v.  Strachan^  1  M.  and 
Malk.  878. 

(c)  Swan  V.  Steele,  7  East.  210.  In 
Lloyd  V.  Ashby,  2  B.  and  Ad.  28,  where 
one  of  the  partners  of  a  company  in 
which  the  defendant  was  a  sleeping 
partner   having  accepted,  in  name  of 


the  company,  a  bill  drawn  by  his  father 
for  a  debt  due  by  a  previous  company, 
in  which  the  defendant  had  no  concern, 
it  was  held,  on  full  argument,  that  the 
acceptance,  being  under  the  proper  de- 
signation of  the  new  firm,  bound  the 
new  partner.  Vide  to  the  same  effect, 
Wintle  V.  Crowther,  1  Cr.  and  Jarv. 
816,  and  Hey  woody.  Watson,  4  Bingb. 
496. 

(d)  Fox  V.  CUfton,  6  Bingh.  791 ; 
Doubleday  v.  Muskett,  7  Bingh.  117. 

(e)  M'Tavish  v.  Sakoun,  3  Feb. 
1821,  F.  C. 

(/)  Wallace  Y.  Ploch,  19  June  1841, 
8  D.  1047. 

(g)  iSfe/itrf (7  V. />Mn(op,  30  May  1804, 
H.  277. 

(A)  Watson  v.  Smith,  17  Dec.  1806, 
H.  756. 

(t)  Sutherland  v.  Gunn,  17  Jan. 
1854,  16  D.  889 ;   Wallace  v.   Plock\ 


lure  different,  the  holder  of  a  bill  dun  by  a  company  being  bound  to 
sue  all  the  partners  (a);'  bat  he  is  not  bound  to  join  a  partner 
who  was  unknown  to  him  in  an  action  with  those  with  whom  he 
contracted,  but  may  sue  them  alone  {b),  though  he  would  be  boand, 
in  the  ordinary  case,  to  sue  the  whole.  Though  a  bill  should  be 
drawn  by  a  foreign  house  on  a  branch  in  this  country,  who  refuse 
acceptance,  the  partners  in  this  country  will  be  liable  individually 
to  diligence  as  drawers  (c). 

It  will  be  no  defence  that  the  partner  who  signed  the  bill  or  note  eioept  wLau 
has  done  so  fraudulently  for  his  own  behoof,  or  has  applied  the  funds  tAkeu  for 
arising  from  it  to  his  own  use,  if  the  party  who  deals  with  him  knew  purpoMs. 
nothing  of  the  fraud  (d).     But  a  party  privy  to  it  cannot  take 
benefit  by  the  bill  or  note  (e),  though  it  will  be  good  to  a  bona  Jide 
indorsee  (/).     '  Proof  that  the  drawer  of  a  bill  had  taken  the  accept- 
ance from  a  partner  in  fraud  of  the  firm,  if  it  do  not  affect  the 
indorsee  with  knowledge  of  the  fraud,  does  not  even  oblige  him  to 
prove  that  he  gave  consideration  (</).'     Accession  to  fraud  will  be 
presumed,  when  a  person  takes  a  bill  or  note,  drawn  or  accepted 
by  a  partner  under  the  company  firm,  in  payment  of  his  separate 


itpra,  noto  6 ;  Thornton  v.  Liddet, 
•tfia,  note  (c). 

(a)  1  Chittyon  Pleading,  6th  edit. 
a.  In  ex  pane  Butkteg,  2  July  IMS, 
14  L  J.  (Ex.)  341,  the  general  rule 
<n>admitt£d ;  and  it  was  held  (ovcr- 
raling  Ilaa  V.  Smith,  2  D.  and  R.  584) 
that  the  fact  of  a  note,  signed  by  a 
putner,for  himaelfaiid  theotherpart- 
Dos, commencing"/"  insteadof  **  Wc 
promiBe,"  did  not  make  tba  case  ck- 
nptionaL 

(fc)  Dt  Alautorl  v.  Saunders,  1  B. 
and  Ad.  39S;  ride  ex  parU  Hodgkin- 
•w,  19Vc9. -i91,aQdf2  parte  JVor/uU', 
id  457. 

it)  Thornton  V.  Liddel,  2  July  1812. 
F.C. 

(J)  Lord  Chancellor  Eldon,  in  ex 
yatit  BoBboniu,  8  Ves.  640,  where  a 
(artuCT  drew  a  bill  in  the  company's 
name,  for  hia  own  accommodation, 
held  that  tbe  company  was  liable,  the 


creditor  being  quite  innocent  of  the 
fraud. 

(e)  In  Arden  v.  Sharpe,  2  Esp.  524, 
the  plaintiff  was  found  not  entitled  to 
sue  the  partner  of  u  company  on  a  bill 
indorsed  to  him  by  the  other  partner 
under  the  company  firm,  the  indorser 
having  told  him  to  keep  the  transaction 
secret  from  his  co-partner,  whicli  was 
held  sufficient  to  have  made  him  aware 
of  the  fraud.  Vide  also  Wiiitle  v. 
Croii-lher,  1  Cr.  and  Jery.  316;  and 
Afathtioii  V.  Froner,  fi  June  1820,  H. 
758. 

(/)  Clark  V.  Shepherd,  23  Feb.  18^3, 
2  S.  255. 

(s)  iliugravev, Drake,  14Kov.lM3, 
13  L.  J.  (Q.  B.)  16.  It  may  be  ques- 
tioned, however,  whether  such  a  bill 
would  not  be  considered  as  "  fraudu- 
lently obtained,"  under  the  Mercantile 
Amendment  Act,  19  &  2D  Vict.  c.  60. 
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debt,  without  informing  the  other  partners  (a).  *  Where  ^  separate 
creditor  takes  a  bill  for  his  separate  debt  from  his  debtor,  under  the 
style  of  a  firm  of  which  the  debtor  happens  to  be  a  partner,  the 
presumption  naturally  is,  that  the  bill  is  taken  without  the  authority 
of  the  other  partners,  and  it  lies  on  the  creditor  seeking  to  make 
them  liable  to  prove  that  they  authorized  the  acceptance  (b).  This 
is  the  rule  in  questions  between  the  holder  and  the  firm.  In  ques- 
tions between  the  holder  and  previous  parties  to  the  bill,  where 
there  are  any,  as  where  a  bill  belonging  to  a  company  has  been 
indorsed  for  a  private  debt,  the  authority  to  indorse  is  presumed 
sufficient,  if  it  be  not  challenged  by  some  of  the  partners  of  the 
firm  (c).  In  this  case,  if  the  partners  do  not  challenge  the  act  of 
their  copartner,  no  one  else  has  any  legitimate  interest  to  do  so. 
If  a  company  discover  that  a  partner  is  in  the  practice  of  improperly 
signing  bills  with  the  name  of  the  firm  for  his  own  purposes,  they 
can  have  their  remedy  on  applying  to  the  Court  for  interdict  (d).' 

Subsequent  approbation  by  the  partners  of  a  company  will  give 
efficacy  to  acts  of  a  partner,  which  would  not  otherwise  have  been 
valid  (e). 


(a)  This  principle  was  established 
in  the  cases  of  Miller  v.  Douglas,  22 
Jan.  1811,  F.  C. ;  Kennedy,  22  Dec. 
1814,  F.  C. ;  and  M'Nair  v.  Gray,  19 
Jan.  1808,  H.  753 ;  and  was  applied 
in  Johnstone  v.  Phillips,  24  July  1822, 

I  Sh.  Ap.  244  ;  Proudfoot  v.  Lindsay, 
18  Jan.  1825,3  S.  443;  Blair  y,Brymm, 

II  Jane  1835, 13  S.  901. 

(h)  Levieson  v.  Lane,  7  Nov.  1862, 
32  L.  J.  (C.  P.)  10,  and  the  authorities 
there  cited.  In  this  case,  a  partner,  in 
order  to  raise  his  share  of  capital, 
bought  diamonds,  for  which  he  granted 
his  own  bill,  and  which  he  immediately 
pledged,  placing  the  proceeds  to  the 
credit  of  the  firm.  When  the  bill  fell 
due,  he  renewed  it  by  a  bill  accepted 
in  name  of  the  firm.  In  an  action  on 
the  renewed  bill  by  the  drawer  against 
another  partner,  held  that  it  lay  on 
plaintiff  to  show  that  the  bill  had  been 
drawn  with  defendant's  authority. 

(c)  Ridley  v.  Taylor,  1814,  13  East. 


175  (as  explained  in  Levieson  v.  Lane, 
note),  P.  sold  coals  to  £.  on  his  sepa- 
rate account,  and  £.  gave  in  payment 
a  bill  drawn  and  indorsed  by  a  firm  of 
which  he  was  partner,  and  accepted 
by  D.  P.  sued  D.,  and  had  judgment, 
the  other  partner  not  having  been 
called  to  disprove  the  authority  to 
indorse. 

(<0  Tayhr  v.  Taylor,  25  Jan.  1823, 
2  S.  157 ;  Chitty,  p.  36. 

(e)  In  Sandilands  v.  Marsh,  2  B.  and 
A.  673,  one  partner  was  held  bound, 
by  a  guarantee  of  a  purchase  of  annui- 
ties made  by  another  partner  in  the 
company's  name  ;  because,  though 
the  trausaction  did  not  fall  under  the 
company's  osual  business,  it  had  been 
entered  in  their  books,  so  that  all  the 
partners  either  must  or  ought  to  have 
known  of  it.  A  similar  decision  was 
given  in  the  case  of  Blackwood  and  Co. 
V.  Bower,  11  July  1805,  and  17  June 
1806,  cited  in  1  Bell,  402,  note  8. 
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When  a  bill  is  drawn  by  a  partner,  or  managing  director  of  a  Bills  between 
company,  for  their  behoof,  and  indorsed  by  him  to  their  actuary, 
who  indorses  it  to  a  partner  for  the  company,  the  latter  cannot  sue 
the  original  indorser  personally  on  the  bill,  seeing  it  was  subscribed 
by  him  for  the  company,  or  even  for  money  recovered  by  him  on 
the  bill  from  the  acceptor,  that  being  recovered  by  him  for  the 
company's  behoof  (a).  It  has  been  also  held,  that  the  drawer  of  a 
bill,  being  partner  of  a  company,  cannot  sue  the  company  as 
acceptors  (b). 

In  joint  trade,  which  is  a  partnership  for  a  limited  purpose,  the  Bills  by  joint 
doctrine  regarding  the  power  of  one  partner  to  bind  the  rest  appears 
to  be  that  already  laid  down,  under  these  exceptions,  viz.  Istj  That 
there  is  generally  no  firm  in  such  transactions,  although  a  partner 
may  adopt  some  other  mode  of  showing  that  his  obligations  are 
contracted  for  the  common  concern,  not   individually ;  and  2(2/y, 
That  such   obligations  will  not  be   effectual   against  the   other 
partners,  if  they  relate  to  any  transaction  which  is  not  the  subject 
of  the  joint  adventure  (c).    For  instance,  it  has  been  decided  that 
a  partner  of  a  joint-stock  banking  company,  discounting  a  bill  as  an 
individual,  was  not  bound  by  the  alleged  actings  of  the  company's 
sgent  relative  to  that  bill,  or  liable  to  the  exceptions  pleadable 
against  him  (d).    But  a  note  drawn  in  the  same  way  with  others 
which  have  been  acknowledged  as  relating  to  the  joint  concern  will 
bind  all  the  partners,  though  made  for  the  private  accommodation 
of  one  partner,  unless  this  was  known  to  the  holder.     The  joint 
partners  having  no  unlimited  powers  of  binding  each  other  with 
reference  to  the  public,  their  obligations  are  restricted  to  the  pur- 
poses of  the  contract  under  which  they  act.     ^If,  however,  the 
signing  of  any  particular  bill  fall  fairly  within  these  purposes,  all 
the  partners  will  be  bound  by  it,  though  neither  all  their  names, 
nor  the  name  of  the  joint  adventure,  should  appear  on  it.     For 

(a)  Teague  y.  Hubbard^  8  B.  and  made  themselyes  liable  thereby  on  a 

Ct.  845.  bill  drawn  for  the  accommodation  of 

{h)  Neale  ▼.  Turton,  4  Bingh.  149.  one  of  them,  and  accepted  by  him  on 

(c)  In   Williams  y.  Tkomas,  6  Esp.  his  own  account.     Vide  also  PeeU  ex 

18,  the  defendants,  who  had  become  parte^  per  Lord  Eldon,  6  Yes.  604. 

boond  to  guarantee  the  outfit  of  a  par-  (d)  Downes  y.  M^Fie,  12  Dec.  1829, 

tienlar  ship  in  conjunction  with  the  8  S.  246. 
r,  were  found  not  to  have 
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example,  if  it  be  one  of  the  purposes,  that  money  should  be  raised 
for  the  adventure,  by  discounting  bills  drawn  by  one  of  the  partners 
on  another  of  them,  the  holder  of  such  a  bill  will  be  entitled  to  sue 
a  third  partner  for  its  contents  (a). ' 

A  partner's  subscription,  in  order  to  bind  the  company,  must 
bear  to  be  for  its  behoof.  This  may  be  indicated  by  his  subscrib- 
ing the  firm  (J),  or  subscribing  his  own  name  "for  the  com- 
pany" (c),  or  for  the  partners  by  name  (d).  But  the  company  will 
not  be  bound  by  a  bill  or  note,  if  they  do  not  appear  on  it  (e)  ^  in 
their  true  style '  (/)  ;  as,  for  instance,  where  only  one  of  two  par- 
ties signs  a  note,  though  it  should  be  granted  as  a  security  for  a 
joint  debt  (g)  ;  or  where  a  partner  signs  a  bill  individually,  even  for 
money  which  is  ultimately  applied  to  the  company's  use  (h) ;  or 
where  a  bill  is  drawn  on  two  partners,  and  only  one  of  them 
accepts  (t).  It  is  the  same,  in  this  point  of  view,  whetlier  the  bill 
so  accepted  be  drawn  on  a  private  or  an  incorporated  company  (k). 
^  If  the  firm  be  a  descriptive  one,  it  is  sufficient  to  bind  all  the 
partners,  that  one  of  them  sign  the  firm  and  his  own  name  (Z),  but 
it  would  probably  not  be  enough  to  sign  such  a  firm  alone '  (m). 


(a)  British  Linen  Co,  v.  Alexander^ 
14  Jan.  1863,  16  D.  277. 

(6)  Pinkney  v.  Hall^  1  Lord  Raym. 
176. 

(c)  Aberdeen  Brewery  Co,  v.  GVay, 
1824,  M.S. ;  Williamson  y,  Johnson^  1 
B.  and  C.  146. 

(d)  Galway  y,  Matthew,  1811,  10 
East.  264 ;  Norton  v.  Seymour,  16 
Jan.  1847,  16  L.  J.  (C.  P.)  100. 

(e)  This  principle  seems  to  haye 
be^i  recognised  in  Le  Pine  and  Others 
V.  Bayley,  8  T.  R.  326. 

(/)  Kirk  Y.  Blurton,  8  Dec.  1841, 
12  L.  J.  (Ex.)  117.  The  style  of  the 
firm  being  "John  Blurton"  simply, 
it  was  held  that  a  bill  signed  "  John 
Blurton  and  Co,^^  did  not  bind  them. 
But  in  Stephens  v.  Reynolds,  26  April 
1860,  29  L.  J.  (Ex.)  278,  a  part- 
ner was  held  bound  by  bill  addressed 
to  the  firm  at  a  wrong  place,  and  ac- 
cepted by  his  co-partner. 

(g)  Siffkin  v.  Walker,  2  Camp.  308. 

(h)    Emly  V.  Lye,  16  East.  7  ;  Emly 


ex  parte,  1  Kose,  61,  and  Husbands  ex 
parte,  2  Gl.  and  Jam.  4 ;  HoggY.  Weir, 
24  June  1748,  Elchies,  No.  10,  v. 
Society. 

(t)  Marius,  64.  In  Mason  v. 
Rumsoy,  1  Gamp.  384,  one  of  two 
partners  having  accepted  individually 
a  bill  addressed  to  the  company,  this 
was  held  by  Lord  Ellenborough  to  be 
constructively  the  company's  accept- 
ance. But  it  may  be  doubted  whether 
this  doctrine  would  be  adopted  in  Scot- 
land. In  Johnston  v.  CliftonhiU  Coal 
Co,,  24  Nov.  1862,  16  D.  84,  it  was 
doubted  whether  a  bill  addressed  to  a 
company  could  be  held  duly  accepted 
by  the  individual  signatures  of  all  the 
partners. 

(k)  MoUoy,  2,  10,  19. 

(0  Blair  Iron  Co,  v.  Alison,  13 
Aug.  1865, 18  D.  (H.  of  L.)  49.  Com- 
pare Fleming  v.  Ballantyne,  13  D. 
1842,  6  D.  306. 

(m)  Culcreuch  Cotton  Co.  v.  Mathie^ 
27  Nov.  1822,  2  S.  47. 
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In  one  case  (a),  where  a  partner  abroad  was  in  the  habit  of 
raising  money  by  authority  of  the  company,  and  of  drawing  bills 
for  that  purpose  on  the  firm,  which  the  partners  at  home  generally 
accepted,  they  were  held  liable  for  the  amount  of  some  bills  so 
drawn,  which  they  had  not  accepted :  not,  however,  on  the  bills, 
or  on  the  ground  of  their  partner's  individual  signature  as  drawer 
being  the  signature  of  the  firm,  but  as  for  money  received  for 
their  use  by  their  authority. 

When  all  a  company's  transactions  have  been  carried  on,  and 
their  obligations  signed,  with  the  name  of  one  partner,  his  signature 
may  be  considered  as  the  company's  firm,  and  the  whole  partners 
will  probably  be  liable  to  an  action  on  it.  But  as  the  signature 
affords  a  presumption,  that  only  the  individual  partner  is  liable, 
which  presumption  must  be  redargued  by  proof,  a  bill  or  note  thus 
sigDed  does  not  appear  to  be  a  ground  for  summary  diligence  (b). 

Partnership,  in  so  far  as  regards  the  individual  partners,  may  Dissoiation  of 
be  dissolved,  Isty  By  the  death  of  one  or  more  of  the  partners,  ^  »^e™_P- 
wiless  the   contrary  is  stipulated ;  a  delectus  personarum  being     y  ®*  • 
implied,  which  excludes  from  the  partnership  the  personal  repre- 
sentatives of  a  deceased  partner  (c),  although  his  effects  and  his 
^resentatives  are  liable  for  his  past  contractions  as  a  partner  (d). 

Partnership  ceases,  2d,  By  the  sequestration  of  the  company.  By  eequestra- 

or  the  execution  of  a  trust  deed  for  behoof  of  their  creditors,  as 

either  of  these  events  puts  an  end  to  the  concern,  and  transfers 

the  whole  property  to  new  parties ;  or  by  the  sequestration  of  an 

individual  partner,  which  transfers  his  interest  to  a  new  party,  who, 

00  the  principle  of  delectus  personcSy  cannot  be  substituted  for  him 

18  a  partner.     A  trust  deed  for  his  creditors  would,  on  this  principle, 

have  the  same  effect  (e).     In  England,  an  act  of  bankruptcy  by 

one  of  several  partners  cuts  off  his  power,  as  an  act  of  bankruptcy 

in  name  of  the  company  cuts  off  the  power  even  of  solvent  partners 


(a)  Denton  v.  Rodie,  1809, 8  Camp. 
4d3,  per  Loid  EUenborough. 

(6)  The  principles  applicable  to 
ndi  a  ngnatnre  are  laid  down  by  the 
Loid  Chancellor  in  Boletho  ex  parte^  1 
Back  100,  and  in  the  South  Carolina 
Bank  ▼.  Otue,  8  B.  and  C.  433.  See 
alK)  Wintfe  v.  Crowther^  1 C  and  J.  316. 


(c)  Vide  Opinion  of  Lord  Chancellor 
Eldon  in  Crawshay  v.  Maule^  1  Swanst. 
509 ;  and  Crawford  v.  Hamilton^  3 
Madd.  251. 

(d)  Jacomb  v.  Harwood^  2  Ves. 
sen.  265  ;  Daniel  v  Cross,  3  Ves.  sen. 
277  ;  Devaynes  v.  Noble,  1  Meriv.  616. 

(c)  Menzies  on  Conveyancing,  p.  430. 
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to  indorse  bills  belonging  to  the  company  (a).  But  if  the  company 
is  still  in  trade,  and  a  person  who  has  become  bankrupt  continaes 
ostensibly  a  partner,  for  instance,  if  his  name  remains  in  the 
firm,  he  may  accept  a  bill  with  the  firm,  so  as  to  bind  them  in  a 
question  with  a  bona  fide  indorsee  (i).  In  a  Scotch  case,  where 
a  partner  of  a  company  which  had  signed  a  bill,  after  getting  his 
certificate  under  a  commission  of  bankruptcy  against  him,  wrote  a 
letter  to  the  holder  of  the  bill,  signed  by  the  company  firm,  the 
Court  refused  to  pass  a  suspension  by  him  of  a  charge  on  the  bill, 
without  caution  (c). 

Partnership  ceases,  3d,  By  the  renunciation  of  any  one  partner, 
which  dissolves  the  partnership,  and  may  be  made  on  the  shortest 
notice  ((2),  unless  there  is  a  stipulation  to  the  contrary,  subject, 
however,  to  the  restriction,  that  he  cannot  take  an  undue  advantage 
of  the  other  partners  by  making  it  unfairly  («). 

Partnership  ceases,  4^,  By  the  incapacity  of  a  partner,  which 
is  variously  interpreted,  according  to  the  duties  that  he  has  to  per- 
form by  the  contract ;  there  being  no  reason  to  hold  that  every 
illness,  which  may  disable  him  for  a  time,  dissolves  the  partnership, 
while  inveterate  insanity  in  a  partner  who  was,  by  the  contract,  to 
contribute  his  skill  and  industiy,  would  probably  do  so  (/). 

Partnership  may  be  disolved,  5^A,  so  far  as  the  partners  are 
concerned,  on  expiration  of  the  period  fixed  for  it  by  the  con- 
tract. 

But,  besides,  certain  steps  are  necessaiy  to  make  the  dissolu- 
tion effectual  against  the  public,  so  as  to  free  the  partners  from 
debts  afterwards  contracted  in  name  of  the  company.  The 
mandate  to  each  partner,  which  partnership  implies,  having  been 
once  publicly  exercised  by  him,  third  parties  are  entitled  to  hold 
that  it  continues  till  its  termination  has  been  notified  to  them, 
or  has  become  notorious.  With  regard  to  those  modes  of  dissolu- 
tion, viz.,  by  renunciation,  incapacity,  or  the   expiration  of  the 


(a)  Thomason  v.  Frere,  10  East.  418  ; 
RanisboUom  v.  Lewis,  1  Gamp.  278. 

(h)  Lacy  v.  Wookot,  2  D.  and  R.  458. 

(c)  Hunter  v.  Evans,  9  Dec.  1830, 
9  S.  169. 

(d)2  BeU,631,|)«rSirWimam  Grant 
in  Featherstonehaugh  y.  Fenwick,  17 


Ves.  jun.  298 ;  alaoper  the  Lord  Chan- 
cellor in  Crawskay  v.  Maule,  note  1. 

(e)  Marshall  v.  Marshall,  26  Jan. 
1815,  F.  C. 

(/)  Per  Lord  Chancellor  Eldon  in 
Waters  v.  Taylor,  2  Ves.  and  BearoeB, 
308. 
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stipulated  term  of  copartnerj,  none  of  which  are  notorious,  third 
parties  must  have  express  notice  (a).  It  has  been  held  in  England^ 
that  no  party  can  demand  notice  of  the  retirement  of  a  sleeping 
partner,  without  showing  that  he  was  known  to  be  a  partner  (6). 
But  in  Scotland  it  has  been  held  that  such  notice  is  equally 
necessary  with  regard  to  public  and  private  partners  (c),  *  unless, 
from  special  circumstances,  it  appear  that  the  creditor  could  have 
placed  no  reliance  on  the  liability  of  the  former  private  part- 
ner (d)*  The  dissolution  of  a  company  by  sequestration  is  made 
public  by  the  statutory  advertisements  respecting  the  sequestration, 
which  must  be  inserted  in  the  London  and  Edinburgh  Gazettes. 
It  has  been  laid  down  (e),  ^  in  England,'  that  the  death  of  a  partner 
would  in  itself  dissolve  the  partnership,  without  notice ;  ^  and  this 
rule  has  been  applied  in  Scotland  (/).' 

Those  who  have  dealt  with  the  company  must  receive  notice,  to  How.notice 

,  given  to  cub- 

poonteract  the  knowledge  which  they  have  of  its  former  state,  from  tomen ; 
their  own  course  of  dealing.     1.  The  most  obvious  mode  of  notice 
is  by  circulars,  which,  according  to  Lord  Ellenborough,  it  is  prudent 
to  send  "  to  all  with  whom  the  partners  had  dealings  "  (g).    If  a  cir- 
cular is  put  into  the  Post-office,  properly  addressed,  the  presumption 


(o)  The  reverse  of  the  doctrine  stated 
io  the  text  was  once  held,  in  Armour 
V.  GUmm,  29  Nov.  1774,  Morr.  14576, 
▼here  a  party,  having  withdrawn  from 
a  company  at  the  end  of  three  years, 
in  terms  of  a  reserved  power  in  the 
oontract,  by  a  minute  entered  in  the 
hookBy  but  without  any  other  notifica- 
tion, was  found  entitled  to  a  suspen- 
lion  of  diligence  used  against  him  on 
bflk  granted  afterwards  in  name  of 
the  company.     But  a  different  doc- 
trine was  held,  in  Bolton  v.  MansjUld^ 
BmUer,  {;  Co.,  21  Nov.  1786,  F.  C, 
2  Bdl,  639,  note  7,  where  a  secret 
change  in  a  partnership  was  held  not 
to  affect  a  third  party,  without  inti- 
mation ;  and,  in  the  subsequent  case 
of  DalgUUk  v.  Fleming,  24  May  1791, 
X.  14595,  H.  746,  it  was  decided  that 
a  private  agreement  dissolving  a  part- 
aenhip  at  a  certain  time  could  not 
rdetse  a  partner  from  the  payment  of 


biUs,  granted  under  the  company^s 
firm  by  the  managing  partner,  after 
the  stipukted  dissolution,  but  before 
it  was  publicly  advertised. 

(ft)  Per  Lord  Kenyon  in  Evans  v. 
Drummond,  4  Esp.  89.  Vide  also 
Carter  v.  Whalley,  1  B.  and  Ad.  18  ; 
and  Heath  v.  Sanson,  4  B.  and  Ad. 
172. 

(c)  Hay  V.  Mair,  27  Jan.  1809,  F. 
C.    Vide  Fox  v.  CU/ton,  6  Bingh.  792. 

(d)  Aitken  v.  Charles,  4  Feb.  1830, 
8  S.  446. 

(e)  Per  Lord  Chancellor  Eldon,  3 
Merivale,  614  ;  Brown  v.  Leonard, 
note  2. 

(/)  Aytoun  v.  Dundee  Banking  Co  , 
19  July  1844,  6  D.  1409.  See  also 
Cheap  V.  Aiton,  11  Dec.  1772,  2  Pat. 
App.  283,  aud  Christie  v.  Royal  Bank, 
17  May  1839,  1  D.  745. 

(g)  Jenkins  v.  Blizard,  1  Stark. 
418*. 
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will  be,  as  with  a  letter  notifying  the  dishonour  of  a  bill  (a),  that  it 
reached  the  party  to  whom  it  was  addressed,  and  he  will  be  bound 
to  prove  that  it  did  not  (b).  2.  Such  a  change  in  the  firm  as  must 
excite  observation,  and  should  lead  all  parties  interested  to  inquire 
anew  into  its  character  and  credit,  will  operate  as  sufficient  notice, 
even  with  reference  to  previous  customers,  especially  if  it  appears 
in  documents  habitually  issued  to  customers  (c).  3.  The  delivery, 
at  the  house  of  a  former  customer,  of  a  newspaper  containing  notice 
of  dissolution,  is  one  circumstance  to  prove  his  knowledge,  though 
it  will  not  per  se  be  sufficient  (d).  Still  less  is  a  notice  in  the  Gazette 
sufficient  against  customers  («),  ^  unless,  indeed,  it  be  proved  that 
they  had  actually  seen  it  (/)•'  In  one  case,  the  Court  of  Session, 
without  deciding  on  the  effect  of  a  notice  in  the  Gazette,  found 
that  a  notice  in  one  provincial  newspaper  was  not  binding  on  cus- 
tomers {g).  The  only  general  rule  laid  down  in  this  case  was,  that 
there  must  be  reasonable  notice  (A). 

With  regard  to  persons  who  have  not  dealt  with  the  company 
before,  there  is  a  difference  between  our  notions  and  those  enter- 
tained in  England.   In  England  there  seems  to  be  a  doubt,  whether 


(a)  Saunderson  v.  Judge,  2  H.  Bl. 
509  ;  Scott  V.  Lifford,  9  East.  347. 
(h)  2  BeU,  640. 

(c)  Dunbar  v.  Remington,  10  March 
1810,  F.  C,  where  the  chief  indication 
of  a  new  arrangement  was  a  change  in 
the  firm.  In  Bar  foot  v.  Goodal,  3 
Camp.  147,  where,  in  consequence  of 
the  partner  of  a  banking  hoose  re- 
tiring, their  printed  checks  had  been 
altered  by  omitting  his  name,  this 
change,  without  adyertisement  or  cir- 
culars to  customers,  was  held  sufiicient 
by  Lord  Ellenborough  to  afifect  a  pre- 
vious customer  \vho  had  used  the  new 
checks,  and  he  was  therefore  non- 
suited in  an  action  against  the  retired 
partner  for  a  debt  contracted  by  the 
house  after  the  alteration. 

(d)  This  was  one  of  the  circum- 
stances left  to  the  jury  in  Jenkin^s  v. 
Blizard,  1  Stark,  418. 

(e)  Per  Lord  Kenyon  in  Graham  v. 
Hope,  1793,  Peake,  N.  P.  154.  In 
this  case,  although  there  had  been  a 


notice  in  the  Gazette,  yet,  as  the  jury 
held  that  the  plaintiff,  who  had  for- 
merly dealt  with  the  house,  had  got 
no  special  notice,  they,  under  Lord 
Kenyon^s  direction,  found  for  him. 
See  also  Kiruian  v.  Kirwan,  5  May 
1834,  3  L.  J.  (Ex.)  187,  where  a  Ga- 
zette  notice,  even  when  accompanied 
by  a  continuance  to  do  business  with 
the  firm,  was  held  insufi&cient.  The 
same  doctrine  was  recognised  in  Doug- 
las V.  Gordon,  24  Dec.  1814,  F.  C. 

(/)  Bertram  v.  M'Intosh,  13  Feb. 
1822,  1  S.  314. 

(g)  Sawers  v.  TJie  Tradestown  Vic- 
tualling Society,  24  Feb.  1815,  F.  C, 
and  2  Bell,  641,  note  4. 

{h)  In  Hart  v.  Alexander,  17  April 
1837,  6  L.  J.  (Ex.)  129,  the  jury  were 
left  to  decide  whether  the  plaintiff  had 
notice,  on  a  number  of  various  cir- 
cumstances, none  of  them  sufficient  in 
themselves,  but  raising  in  the  aggre- 
gate a  certainty  that  he  must  have 
known. 
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notice  in  the  Gazette  is  sufficient  in  all  cases  even  against  strangers ; 
it  being  held  in  some  cases  that  it  is  (a)  ;  whereas,  in  another  case, 
it  is  said  to  be  only  a  circumstance  to  be  left  to  the  jury  from  which 
to  infer  notice^  (i)  ;  or  that  it  is  not  to  be  considered  as  notice,  but 
only  as  a  medium  of  knowledge  (c).     At  all  events,  it  is  held  that 
there  can  be  no  sufficient  notice  without  either  an  advertisement  in 
the  Gazette  (d),  or  knowledge  by  the  party.     But,  in  Scotland,  the 
most  recent  doctrine  is,  that  persons  contracting  with  the  company 
for  the  first  time  are  bound  to  inquire  into  its  condition  at  that  time^ 
and  therefore,  with  regard  to  them,  notice  in  a  provincial  news- 
paper was  held  sufficient  {e).    This  doctrine  would  seem  to  dispense 
altogether  with  the  necessity  of  notice  as  to  such  parties.     But  this 
appears  to  be  doubtful ;  for,  supposing  that  they  are  bound  to  make 
inquiries,  they  will  be  misled  by  the  previous  state  of  the  company, 
unless  there  is  reasonable  notice  of  its  dissolution.    The  true  doc- 
trine, therefore,  even  with  regard  to  strangers,  appears  to  be,  that 
there  should  be  at  least  such  information  as  may  be  obtained  by 
proper  inquiry.     But  knowledge  by  the  parties  will  supersede  the 
necessity  of  proving  notice.     Thus  (/),  where  it  appeared  that  the 
plamtiff  knew  of  the  deed  of  dissolution,  being  attorney  for  one  of 
the  parties,  though  its  execution  was  not  proved.  Lord  EUenborough 
held,  in  an  action  for  payment  of  a  bill  accepted  to  him  afterwards 
l>7  the  firm,  that  it  was  with  him  to  prove  that  the  deed  of  dissolu- 
tion had  not  been  executed. 

When  a  partner  has  given  due  notice  of  his  retirement,  he  will  Effect  of  notic«» 

11  11  ii«-  •!  iir»  ^°^^  ^y  conniv- 

not  be  bound  by  subsequent  obligations  signed  under  the  nrm,  anco  at  con- 
tin  uance. 


(a)  Per  ^rd  Kenyon  in  Ahel  v. 
i>moH^  3  Eep.  108.  VUle  also  Lord 
KeDjon*8  opinion  in  Gorham  v.  Thom- 
*wi,  Peake,  42  ;  Wrightson  v.  Pullan, 
I  Stark.  375,  Bayley,  59,  where  a 
notice  in  the  Gazette  was  held  sutfi- 
cient  to  relieve  a  partner  from  a  bill 
aooeptod  by  the  partnership  firm  after 
the  notioe,  though  ante-dated,  so  as  to 
tppear  to  be  before  it. 

(6)  Per  I-iord  Kenyon  in  Godfrey  v. 
TnnUnUlj  1  Esp.  171 ;  and  note  to 
Peake,  155,  which  compare. 

(r)  Per  Lord  EUenborough  in  Wil- 
finmf  V.   Keates,  2  Stark.   290.     The 


last  edition  of  Chitty  says : — ''  It  ap- 
pears to  be  clearly  established  that 
notice  in  the  Gazette  is,  at  all  events, 
sufficient  against  all  persons  who  have 
not  previously  had  transactions  with 
the  firm,"  and  refers  to  Farrar  v. 
Deflinne,  1  C.  and  K.  580;  Newsome 
v.  CoUs^  2  Camp.  617 ;  and  the  cases 
already  cited. 

((/)  Gorham  v.  Thomson,  Peake,  42. 

(c)  Sawers  v.  Tradestown  Society, 
24  Feb.  1815.  Vide  particularly  Lord 
Robertson^s  opinion. 

(/)  Paterson  v.  Zachariah  and  Ar- 
nold, 1  Stark.  71,  part  2. 
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Effect  of  duly 
notified  diseo- 
lution. 


though  he  has  not  used  legal  measures  to  prevent  another  partner 
from  continuing  the  firm  (a).  But  any  act  of  connivance  in  such  a 
proceeding  (b)^  as  permitting  the  former  sign^  which  contains  his 
name  as  part  of  the  firm^  to  remain  over  the  door  (c),  or  agreeing 
that  his  name  should  be  used  in  a  promissory  note,  with  the  names 
of  the  other  partners^  will  render  him  liable  (d).  It  has  been  even 
foundy  that  when  a  partner  intimates  the  dissolution,  but  informs 
the  person  to  whom  he  intimates  it  that  his  name  is  to  remain  in 
the  firm  for  a  time,  that  person  will  have  a  claim  against  him  for  a 
note  which  is  granted  in  name  of  the  firm,  before  the  time  ex- 
pires (e). 

The  dissolution  of  a  partnership,  duly  notified,  terminates  the 
implied  mandate  of  each  partner  to  bind  the  others,  so  that,  although 
one  partner  should  be  authorized  to  recover  and  discharge  the  com- 
pany's debts,  he  is  no  longer  entitled  to  subscribe  bills  with  the  firm, 
so  as  to  bind  the  other  partners  (/).  '  After  the  dissolution,  a  part- 
ner cannot  grant  a  bill  in  the  company's  name,  even  for  a  debt  pre- 
viously due  by  the  company  (g)*  Though  the  partners  have  still 
a  joint  interest  in  the  funds,  their  characters  are  distinct,  and  any 


(a)  This  was  found  in  Newsome  v. 
Colesy  2  Gamp.  617,  where  the  dissolu- 
tion of  a  partnership  having  been  noti- 
fied, both  in  the  Gazette  and  by  cir- 
culars, to  customers,  the  defendant  (a 
partner)  was  held  by  Lord  Ellenborough 
to  have  no  concern  with  the  subsequent 
use  of  the  firm  by  another  partner,  and 
was  therefore  found  not  liable  for  a  bill 
accepted  under  it. 

(6)  Gardner  v.  Andersorij  21  Jan. 
1862,  24  D.  316. 

(c)  WiUiams  v.  KeaU,  2  Stark.  290. 

(d)  Brown  v.  Leonard^  2  Chitty's 
Rep.  120. 

(c)  Per  Lord  Ghancellor  Eldon,  8 
Merivale,  614 ;  Brown  v.  Leonard^ 
note  2. 

(/)  In  Kilgour  v.  Finlayson^  1  H. 
Bl.  155,  on  a  claim  upon  a  bill  drawn, 
with  the  company  firm,  by  the  partner 
of  a  dissolved  company  who  had  the 
powers  above  mentioned,  it  was  ad- 
mitted that  the  bill  could  not  bind  the 


other  partners  ;  and  the  claim  was 
rested  on  the  ground  of  the  proceeds 
having  been  applied  to  their  use,  which, 
however,  was  likewise  imsuccessfuL 
The  same  doctrine  regarding  the  in- 
dorsement of  a  bUl  made  under  the  like 
circumstances  was  held  in  Abel  v.  Sut- 
ton,  8  Esp.  108.  Vide  likewise  Hen- 
derson V.  Wilde,  2  Gamp.  561.  In 
another  case.  King  v.  Smith,  4  G.  and 
Pay.  108,  it  was  ruled,  that  one  part- 
ner of  a  dissolved  company  might  draw 
a  bill  on  a  company  debtor  for  his 
debt,  and  that  a  stipulation  by  the 
partners,  that  the  other  partner  ciiould 
receive  the  company  debts,  was  no  de- 
fence against  an  action  by  him  for  this 
bill,  as  each  partner  had  an  implied 
power  to  recover  company  debts. 

(g)  Snodgrass  v.  Hair,  16  Jan.  1S46, 
8  D.  890 ;  Gordon  v.  M'Guhbin,  14 
June  1851, 18  D.  1154,  2  Bell's  Gomm. 
644. 
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bill  or  note,  to  be  binding  against  them,  must  be  signed  by  them 
all  (a).  But  it  has  been  decided  (b),  that  a  bill  drawn  in  name  of 
a  company  by  a  partner,  with  a  blank  for  the  date  and  sum,  and 
filled  up  by  a  clerk  of  the  company,  after  this  partner's  death,  and 
after  the  assumption  of  a  new  firm,  with  a  date  previous  to  the  ter- 
mination of  the  old  company,  was  good  against  its  other  partners  in 
the  hands  of  an  onerous  indorsee.  The  power  conferred  by  the 
subscription  of  the  firm  to  this  blank  instrument  was  justly  held 
to  emanate  from  the  company,  and  not  from  the  individual  who 
subscribed. 

As  partnership  is  dissolved  by  the  removal  even  of  one  partner,  obiigatioiia 

any  arrangement  by  which  it  may  afterwards  be  continued  under  new  firm. 

the  firm  is  a  new  contract.     Accordingly,  when  a  change  takes  place 

in  a  house  which  has  a  cash-credit  with  a  bank,  the  bank,  if  it  wishes 

to  give  credit  to  the  new  company,  and  to  retain  their  claim  against 

the  former  cautioners,  must  either  get  a  renewal  of  their  bond,  or 

have  their  assent,  directly  or  indirectly,  to  the  new  credit  given  (c). 

In  a  case  (d),  where  a  person,  who  had  a  claim  against  a  company  for 

an  account,  agreed,  on  the  formation  of  a  new  company  with  the 

same  partners,  excepting  one  who  had  retired,  to  take  a  bill  for  the 

debt  from  the  new  company,  payable  at  six  months,  the  Court  held 

that  the  retired  partner  was  thereby  discharged,  and  that  the  old 

claim  was  innovated  by  the  credit  to  the  new  company.     'This 

case,  however,  was  special,  and  in  such  circumstances  novation  will 

not  in  general  be  presumed  (e)J     If  a  company  continues  to  do 

(a)  Per  Lord  Kenyou  in  Abel  v.  had  retired,  and  the  plaintiff  ^b  balance 
Sttttouj  278,  note  2.  Vide  also  Dolman  had  been  transferred  to  the  account  of 
T.  Orchard^  104,  2  G.  and  P.,  and  a  new  firm,  he  was  still  held  to  have  a 
Harris  ex  parte,  1  Madd.  583.  claim  for  this  balance  against  the  re- 

(b)  Per  Lord  EUenborough  in  UsJier  tired  partner,  though  the  transference 
T.  Dauneey,  4  Gamp.  97.  of  it  had  been  notified  to  him,  and  he 

(e)  1   Bell,  370.      A  construction  had  not  only  expressed  his  confidence 

founded  on  this  principle  was  given  to  in  the  new  firm,  but  had  asked  pay- 

a  camtionary-bond  in  Simson  v.  Cooke^  ment  from  them,  and  had  drawn  a  bill 

8  Moore,  588.  on  them  for  part  of  the  balance.     But 

(d)  Buchanan   y.   Sommerville^    19  each  case  of  this  kind  must  be  decided 

Feb.  1779,  M.  3402.  on  ite  own  circumstances.     See  also 

(«)  Pollock  V.  Murray,  6  Nov.  1863,  Thompson  v.  Percival,  5  B.  and  Ad. 

2  M*Ph. ;  David  v.  EUice,  6  B.  and  925 ;  Ramsay's  Exrs,  v.  Grahame,  18 

Cr.  196,  where  one  of  the  partners  of  Jan.  1814,  F.  G. ;  and  Milliken  v.  Love^ 

a  banking  company,  which  owed  the  23  Feb.  1803,  H.  754. 
plaintiff  a  balance  on  a  cash-account. 
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business  under  its  former  firm,  notwithstanding  the  removal  of  one 
or  more  partners,  any  contracts  by  third  parties  with  reference  to 
the  firm,  and  not  the  individual  partners — for  instance,  bonds  for 
cash-credits  to  a  public,  though  not  chartered,  banking  company — 
will  remain  entire  against  the  subsisting  company  (a).  The  com- 
pany is  new,  in  so  far  as'  regards  the  claims  of  partners  inter  se. 
But  the  firm,  with  reference  to  which  third  parties  contracted,  re- 
mains the  same. 

There  is  one  case  (6),  not  falling  precisely  under  the  foregoing 
principles,  but  connected  with  them,  where  two  persons,  *  William 
and  George  Murray,'  agents  for  a  bank,  had  taken  a  bill,  which, 
after  George  Murray  retired,  was  indorsed  by  William,  in  name  of 
the  old  firm,  to  *  William  Murray  and  Son,'  who  then  became 
agents.  In  this  case,  the  Court,  proceeding  probably  on  the  ground 
that  the  two  concerns,  being  both  agents  for  the  bank,  were  truly 
the  same,  allowed  the  books  of  the  former  concern  to  be  admitted 
against  the  latter,  as  evidence  that  the  bill  had  been  given  for  an 
unlawful  consideration. 

(a)  1  Bell,  370,  and  2  Bell,  636.  (b)  Finlayson  v.  Murray,  27  June 

But  see  19  &  20  Vict.  c.  60,  §  7.  1822,  1  Shaw,  531. 
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CHAPTER  m. 

OF  THE  TRANSFERENCE  OF  BILLS  AND  NOTES. 

Bills  and  notes  which  are  payable  to  the  bearer,  or  to  a  certain  What  bills 
person  or  bearer  (a),  or  are  blank  in  the  creditor's  name  (6),  or  are 
blank  indorsed,  may  be  transferred  by  delivery,  seeing  any  holder 
is  entitled,  by  their  terms,  to  exact  payment. 

The  delivery  of  a  bill  or  note,  as  has  been  already  seen  (c),  is 
necessary  to  complete  the  transference,  though  it  will  be  generally 
presumed  from  possession.  But  besides,  in  all  bills  or  notes  made 
payable  to  a  certain  individual,  there  must  be  an  indorsation  by  the 
payee  (d),  or,  as  ahready  explained,  his  name  must  be  subscribed  on 
the  back  of  it,  either  with  or  without  an  order  of  payment  prefixed. 

It  has  been  shown  (e),  that  bills  or  notes,  though  not  indorsable  indorsation 
in  England,  without  the  words  "  to  order,"  or  equivalent  words,  are  payable  to 
indorsable  in  Scotland.     *  Before  the  Stamp  Acts,  if  a  person  in         ' 
England  indorsed  a  bill  not  payable  to  order,  he  was  held  liable 
to  his  immediate  indorsee  as  having  drawn  a  new  bill  (/) ;  but 
since  the  passing  of  these  Acts  it  has  been  held  that  such  an  indorser 
cannot  be  made  liable  on  the  bill  in  any  way — the  supposed  re-draw- 
ing being  invalid  for  want  of  a  stamp  {g) — though  of  course  any 


(a)  Grant  v.  Vatighan^  Bur.  1616 ; 
ptr  Eyre,  C.  J.,  in  Gibson  v.  Minet,  1 
H.  Bl.  405. 

(6)  Antea,  p.  48.  In  Wookey  v. 
PooU^  4  B.  and  A.  1,  it  was  decided 
hj  the  Ck>urt  of  King's  Bench,  that 
an  Exchequer  bill  payable  to 
or  order,  being  likewiae  declared  pay- 
able to  bearer  by  a  memorandum  at  the 
foot  of  it,  was  transferable  by  delivery. 
It  was  afiBunilated  in  this  respect  to  a 
bill  of  exchange. 


(c)  Antea^  p.  89. 

(d)  Per  Eyre,  C.  J.,  in  Gibson  v. 
Minet,  1  H.  Bl.  505,  who  expresses 
this  opinion  with  reference  to  bills  or 
notes  payable  to  a  particular  person  or 
order. 

(e)  Anlea^  p.  52. 

(/)  Hill  V.  Lewis,  1707,  1  Salk. 
132. 

(g)  PlimUy  v.  WestUy,  13  Nov. 
1835,  5  L.  J.  (C.  P.)  51. 
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and  of  invalid 
bills. 


ground  of  liabUity  for  the  consideration  received,  which  coold  be 
made  out  apart  from  the  bill,  would  remain.' 

Any  objection  affecting  the  validity  of  a  bill  or  note  must  nullify 
the  indorsement,  since  it  is  accessory  to  the  bill  or  note.  If  the 
nullity  is  apparent  ex  fade,  the  indorsement  will  not  be  good  even 
as  a  new  bill  by  the  indorser  to  the  indorsee,  because  it  is  only  an 
obligation  in  terms  of  the  bill  or  note,  which,  ex  concessisy  is  null  from 
its  terms  (a).  But  when  there  is  no  such  nullity  ex  fadey  the  in- 
dorsement becomes  a  good  bill  by  the  indorser  to  the  indorsee. 


Section  L 


Indorsement 
by  payee. 

Indoreement 
by  a  person 
not  payee. 


WHO  MAY  INDORSE  ? 

A  bill  or  note  may  be  indorsed  by  the  payee,  or  any  person  to 
whom  it  has  been  transferred  by  him. 

Indorsement  by  a  person  not  payee  is  void,  though  his  name  and 
simame  be  the  same  with  those  of  the  payee,  and  though  the  latter 
be  not  so  described,  as  to  distinguish  him  (b).  There  is  here  an 
error  in  essentialibus  of  the  indorsee's  title.  But  such  an  indorse- 
ment affords  a  claim  against  the  indorser,  and  against  subsequent 
indorsers  (c),  ^  In  Scotland,  if  a  person  who  is  not  payee,  indorse 
a  bill  with  his  own  name,  he  is  held  liable  as  a  new  acceptor  (d)  ; 
and  if  such  a  person  indorse  a  note,  he  is  held  liable  as  a  joint-obli- 
gant  with  the  maker  {e).  In  England  it  has  been  held,  that  though 
such  a  person  indorsing  a  bill  cannot  be  sued  as  a  new  drawer  (/), 
or  when  indorsing  a  note  as  a  new  maker  (g)j  he  may  be  sued  as  a 
guarantor  (A).' 


(a)  In  this  view,  the  decision  in 
Thoirs  v.  Frcuer,  M.  1472,  whereby  the 
indorsee  was  denied  recourse  against 
the  indorser,  was  correct,  although  the 
ground  of  nullifying  the  bill,  viz.  that 
it  stipulated  annualrent  and  penalty, 
would  not  probably  be  now  sustained. 

(b)  In  Mead  v.  Young,  1790,  4  T. 
R.  28,  this  was  decided  by  the  Court 
of  E.  B.  in  the  case  of  a  bill  payable 
to  **  Henry  Davis  or  order,"  but  which 
another  Henry  Davis  had  indorsed  for 
value  to  the  plaintiff. 


(c)  Bayley,  134. 

(d)Water8,7Mar.l818,F.O.;  H  68. 

(e)  Don  V.  Watt,  26  May  1812, 
F.C. 

(/)  Burmester  v.  Hogarth,  17  Jan. 
1843,  12  L.  J.  (Ex.)  178. 

(g)  Guinnel  v.  Herbert,  1886,  5  L. 
J.  (K.  B.)  250. 

(h)  waders  v.  Steven,  12  Feb.  1846, 
15  L.  J.  (Ex.)  108.  There  seems  in 
England  some  uncertainty  as  to  how 
such  an  indorsee  should  be  sued,  though 
his  liability  in  some  form  seems  settled ; 
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An  indorsement  forged  by  a  party  not  beanng  the  same  name  Forged 

.  indorsement. 

With  a  creditor  m  a  bill  or  note,  cannot  convey  a  title  even  to 
a  person  taking  it  bona  fide  and  for  value  (a),  against  even  the 
drawee  who  signed  it  with  this  forged  indorsement,  because  the 
drawee  is  bound  to  look  only  at  the  drawer^s  signature,  and  attests 
only  its  genumeness  by  his  signature  (6).  ^  A  strong  illustration  of 
the  principle  that  no  title  can  be  made  through  a  forgery,  was  given 
in  a  case  where  a  banker  who  paid  a  bill  on  a  forged  indorsation 
was  not  allowed  to  recover  from  the  acceptors,  though  the  indorsa- 
tion had  been  on  the  bill  at  the  time  of  acceptance,  and  the  accep- 
tors after  examination  had  satisfied  themselves  as  to  its  genuineness, 
and  accepted  the  bill  (c).  When  it  is  discovered  that  a  bill  is  held 
under  a  forged  indorsation,  even  a  horui  fide  holder  for  value  will 
be  forced  to  give  it  up  to  the  rightful  owner  (d).' 

An  indorsement,  also,  by  a  person  who  has  right  to  a  bill  or  note  indorsement 
tx  facUj  will  give  the  indorsee  a  title  to  it,  though  the  indorser  has  indorsee, 
got  it  for  a  different  purpose ;  for  instance,  though  he  should  have 
received  a  bill  to  be  discounted  for  another,  and  pays  it  into  his  own 
account  («),  or  though  he  should  have  got  it  to  recover  payment, 
wd  indorses  it  away  for  value  (/).  It  will  aJBford  a  good  objection, 
However,  against  the  indorsee's  right,  if  it  be  proved  by  his  writ  or 
otth  that  he  got  the  bill  or  note  from  the  indorser  with  an  order  not 
to  negotiate  it  {g) ;  and  the  indorsee's  right  will  not  be  good,  if  it 
appears  ex  facie  of  the  bill  or  note  that  his  indorser  held  it  for 
another :  for  instance,  if  it  is  made  payable  to  him  or  order  ^^  for 


Mauhewi  ▼.  Bloxsome,  3  May  1864, 
^  L.  J.  (Q.  B.)  209. 

(a)  Borland  v.  Thistle  Bank  of  Glas- 
gow, Feb.  1768,  M.  877 ;  Cheap  v. 
Btm^,  dted  3  T.  R.  127 ;  Smith  y. 
Chester,  1  T.  R.  665 ;  Forster  v.  Cle- 
ments, 2  Campb.  17. 

(P)  Per  Buller,  J.,  in  Smith  v.  Ches- 
ter, antea,  note. 

(c)  RobartB  ▼.  Tttcker,  4  Nov.  1854, 
U  k  J.  (Q.  B.)  46 ;  see  also  British 
Ltnem  Co.  v.  Caledonian  Insurance  Co., 
19  March  1861,  4  M'Q.  107. 

(<0  Johuon  V.  Windle,  8  Nov.  1836, 
6  L.  J.  (C.  P.)  5. 

(e)Ramd>ottomY,  Cator,  1  Stark.  288. 


(/)  Collins  V.  Martin,  1  Bos.  and 
Pull.  651.  A  similar  role  is  laid 
down  by  Eyre,  C.  J.,  in  Bolton  v. 
Ptiller,  1  Bob.  and  Pull.  539,  as  like- 
wise by  the  Lord  Chancellor  in  ex 
parte  Peace,  1  Roee,  B.  C.  238, 
where  he  holds  the  point  to  be  quite 
settled. 

(g)  Vide  Roberts  v.  Eden,  1  Boe.  and 
Pull.  398,  where  these  facts  appear  to 
have  been  established  by  other  evi- 
dence. In  Scotland,  they  could  not 
have  been  proved  but  by  the  holder^s 
writ  or  oath.  Bolton  v.  Puller,  1  Boe. 
and  Pull.  539. 
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account  of  "  another  party,  or  "  for  his  use,"  and  the  indorsee,  not- 
withstanding, takes  it  as  a  security  for  the  payee's  private  debt, 
since  he  is  certiorated  that  the  payee  had  no  right  so  to  deposit  it  (a). 

With  regard  to  the  transference,  by  a  bill-broker,  of  bills  or 
notes  lodged  with  him  by  his  customers,  to  third  parties,  for  money 
due  by,  or  advances  made  to  him,  it  has  been  decided  in  England, 
Isty  That,  according  to  the  general  law,  a  bill-broker,  who  receives 
a  bill  to  be  discounted,  is  not  entitled  to  transfer  it  in  a  mass  with 
other  bills,  in  security  for  a  previous  loan,  or  an  advance  made  to 
himself  (6).  2d,  That  a  third  party,  so  taking  it  in  a  mass  with 
other  bills,  is  barred  from  recovering,  if  he  had  reason  to  suspect 
that  the  broker  was  exceeding  his  powers  in  the  transference,  but 
otherwise  that  he  has  a  good  right  (c).  3d,  That,  according  to  the 
usage  of  London,  it  is  lawful  for  bill-brokers  to  transfer  bills  and 
notes  deposited  with  them  for  discount,  in  one  mass,  for  advances 
made  to  them,  leaving  their  customers  to  claim  against  them  (d)  ; 
and,  ithli/y  That  third  parties,  taking  bills  on  the  faith  of  such  a 
usage,  have  a  good  claim  on  them  (e),  ^  The  dealing  between  the 
money-dealer  and  the  bill-broker,  is  a  separate  transaction  from  the 
dealing  between  the  owner  of  the  bill  and  the  bill-broker  ;  and  Lf 
the  latter  indorse  the  bill,  or  if  it  turn  out  a  forgery,  he  is  liable  to 
the  money-dealer  for  the  advance  (/).  After  he  has  transferred 
the  bill  to  the  money-dealer,  he  has  no  further  control  over  it ;  and 
though  the  money-dealer  should  become  bankrupt,  he  cannot  inter- 
pel  the  acceptors  from  paying  to  him  (g).  But  if  he  have  trans- 
ferred the  bill  for  the  special  purpose  of  being  discounted,  the 
customer  can  prevent  the  money-dealer  from  retaining  the  proceeds 
for  the  broker's  private  debt  (A). 

^  An  indorsement  by  a  minor,  though  it  does  not  bind  himself, 
will  give  a  right  of  action  against  other  parties  to  the  bill  (t).'     It  has 


(a)  TreuttellY.  Barandon,  S  Taunt. 
100  ;  Sigoumey  v.  Lloyd^  8  B.  and  Cr. 
226,  S.  G. ;  in  Exchequer  Chamber,  5 
Bingh.  525 ;  3  Yoonge  and  Jerv.  221. 
See  (postea^  p.  188)  this  matter  more 
folly  treated  under  exceptions  plead- 
able against  the  indorsee. 

(b)  Haynes  v.  Foster,  2  Cr.  and  M. 
237. 

(c)  Id.  ibid. 


(d)  Foster  v.  Pearson,  1  C.  M.  and 
R.  849. 

(e)  Id.  ibid. 

(/)  Gurney  v.  Womersley,  4  Nov. 
1854,  24  L.  J.  (Q.  B.)  46. 

(g)  Price  v.  Tennant,  13  Feb.  1844, 
6  D.  659. 

(h)  Farrar  v.  North  British  Bank,  6 
July  1850,  12  D.  1190. 

(i)  Antea,  p.  134. 
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been  shown  that  the  rixrht  of  any  bill   or   note  made  payable  ^^^^^  «x^ 

^  ,  ,  *    "^  cutoM,  agents, 

to  a  woman  vests,  on  her  marriage,  in  her  husband,  and  that  he  <"*  partners- 
then  becomes  alone  entitled  to  indorse  it  (a).  This  doctrine,  with 
its  conseqaences,  has  been  already  illustrated.  The  right  of  an 
executor  to  indorse  a  bill  or  note  ^belonging  to  the  deceased,  and  the 
consequences  of  his  indorsation,  as  well  as  that  of  any  agent, 
whether  indorsing  in  his  own  name  or  merely  as  agent,  have  been 
formerly  explained  (b).  We  have  also  considered  the  rights  of  the 
several  parties  to  whom  a  bill  or  note  is  taken  payable  to  transfer 
it,  both  when  they  are,  and  when  they  are  not  in  partnership  (c). 

Section  II. 

TIME  AND  MODE  OF  INDORSATION. 

1.  Time  of  Indorsation. 

If  an  indorsation  is  dated,  the  date  will,  as  already  laid  down  (<i),  i>»fo  <>'  indor- 
be  probative,  *  or  at  least  prima  facie  evidence.'  If  it  is  not  dated, 
its  date  will  be  presumed  to  be  that  of  the  bill  (e).  ^  In  England  the 
presumption  as  to  an  undated  indorsement  does  not  seem  to  be  more 
definite,  than  that  it  will  be  presumed  to  have  been  made  before 
the  bill  became  due  (/)  ;  and  it  is  left  to  the  jury  to  ascertain  the 
{tt'ecise  date  from  the  circumstances  of  the  transfer  (g),* 

A  bill  may  be  indorsed  before  or  after  acceptance,  and  even  ^«»  indorsa- 

,,,     ,  .  tion  competent 

while  it  is  blank  in  everything  but  the  drawer  and  indorser's 
name  (h) ;  *  or  in  everything  but  the  acceptor's  signature  (t)  ;  or 
indeed  when  it  is  blank  in  all  respects  whatever  (k).     If  a  bill  have 

(a)  Antea,  p.  140.  (t)  Sckultz  v.  Astley,  1836,  5  L.  J. 

(6)  Antea,  p.  146,  147.  (C.  P.)  130. 

(c)  Antea,  p.  157.  (k)  liiissell  v.   Langstaff,   1781,   2 

(</)  Antea^  p.  36,  37.  Doug.  514.    The  defendant,  to  accom- 

{e)  Graham  v.  Leny,  16  May  1794,  modate  G.,  indorsed  five  copperplate 

fieD*8  Fol.  Ca. ;  Smith  v.  HomCy  5  Dec.  checks,  made  in  the  form  of  promissory 

1712,  M.  1602  ;  2  Bell's  Comm.  185.  notes,  but  in  blank,  no  sum,  date,  or 

(/)  Lewis  V.  Parker,  1836,  4  Ad.  time  of  payment,   being  mentioned, 

and  £1.  838;  Parkin  y.  Moon,  1835,  G.  filled  them  up  as  he  thought  fit, 

7  C.  and  P.  408.  and  plaintiff,  who  knew  they  were 

(^)   Anderson  v.    Weston,  31  Jan.  blank  when  indorsed,  discounted  them. 

1840, 9  L.  J.  (C.  P.)  194.  Plaintiff   recovered.     Per   Mansfield : 

(A)  Usher  V.  Dauncey,  4  Gamp.  97.  *^  the  indorsement  on  a  blank  note  is 

I.  M 
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been  issued  post-dated,  it  may  be-  indorsed  before  the  date  it  bears 
has  arrived  (a).  It  has  long  been  settled  that  a'  bill  or  note  may 
be  indorsed  either  before  or  after  the  term  of  payment  (6).  An  in- 
dorsement after  the  term  of  payment  has  been  assimilated  to  the 
drawing  of  a  new  bill  payable  at  sight  (c),  A  bill  may  be  indorsed 
after  it  is  protested  for  non-acceptance  or  non-payment  (d) ;  and, 
although  it  has  been  said  that  bills  or  notes  cannot  be  indorsed 
after  the  protest  is  recorded  («),  or  summary  diligence  raised  on 
it,  yet  the  contrary  is  now  established,  the  rule  being  that  the 
bill  or  note  may  be  still  indorsed,  but  that  the  protest,  with  the 
decree  of  registration,  or  diligence  following  on  it,  is  not  trans- 
ferred without  assignation  (/).  *  After  a  bill  has  been  ranked  on 
a  sequestrated  estate,  it  has  been  held  that  the  right  to  draw 
dividends  cannot  be  transferred  by  indorsation,  but  can  only  be 
assigned  (g)* 

A  bill,  it  has  been  said,  ^^  is  negotiable  ad  infinitumj  until  it  has 
been  paid  or  discharged  on  behalf  of  the  acceptor"  (A).  Bills  or 
notes,  when  paid  by  the  acceptor  after  the  term  of  payment,  are 
functoB  offidoy  and  cannot  be  re-issued,  even  to  a  bona  fide  onerous 
indorsee  (t),  excepting  notes  payable  to  the  bearer  on  demand,  for 
any  sum  not  exceeding  L.lOO,  which  may  be  re-issued  after  pay- 


a  letter  of   credit  for  an  indefinite 


»» 


sum. 

(a)  Pamore  v.  North,  1811, 18  East. 
616. 

(6)  EUiot  V.  M'Kay,  16  July  1777, 
M.  1648 ;  Robertson  v.  M^Glashan,  6 
Feb.  1787,  M.  11129 ;  Crawford  v. 
Robertson's  Trustees,  30  June  1814,  F. 
G.  In  England,  it  was  held  to  be 
settled  in  Mut/ord  v.  Walcot,  1  Raym. 
574,  where  Holt,  C.  J.,  lays  down  the 
doctrine  as  supported  by  the  general 
opinion  of  merchants  and  custom ; 
and  in  Dehers  v.  Heriot,  1  Show.  163, 
and  Boehm  v.  Stirling,  7  T.  R.  430,  the 
same  thing  is  implied.  With  regard 
to  bills  for  any  sum  exceeding  208. 
and  under  L.5,  see  Acts  cited  p.  43. 

(c)  Dehers  v.  Heriot,  1  Show.  164. 
As  to  indorsations  after  the  term  of 
payment,  see  Sec.  IV.  of  this  chapter, 
where  the  law  is  fully  stated. 


(<0  M'Adam  v.  APWiUiam,  14  June 
1787,  M.  1613. 

(e)  Bankt.  i.  13, 17;  Ersk.  iii.  2,  31. 

(/)  Freer  v.  Richardson,  18  June 
1806,  Morr.  App.  to  Bill,  No.  19,  and 

Mr  BelPs  Note,  vol.  ii.  p.  19 ;  

V.  ,  28  Nov.  1754,  5  Br.  Sup. 

820  ;  Brown  v.  Ralston,  5  June  1793, 
H.  40. 

(g)  Wallace  v.  CampbeU,  8  June 
1821,  2  Sh.  Ap.  467.  When  an  assig- 
nation is  required,  and  two  transfer- 
ences are  embodied  in  one  deed,  care 
must  be  taken  that  the  requisite  num- 
ber of  stamps  is  used ;  Oliver  v.  Halt- 
burton,  22  June  1822,  1  S.  519. 

(h)  Per  Ellenborough  in  Callow  v. 
Lawrence,  1814,  3  M.  and  S.  95. 

(0  55  Geo.  in.  c.  184,  §  19.  FWc 
Holroydv,  WhiUhead,  1  Marsh.  128; 
also  CampbeU  v.  Lawrie,  14  Jan.  1830, 
8  S.  310. 
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ment,  if  duly  stamped  at  first  (a).  But  a  bill  or  note  retired  by 
another  person  than  the  acceptor,  before  it  becomes  due,  and  in- 
dorsed before  that  time  to  an  onerous  and  bona  fide  holder,  without 
a  marking  on  it  to  indicate  payment,  has  been  found  to  afford  a 
good  claim  to  the  indorsee  (6).  ^  If  the  acceptor  himself  retire  the 
bill  before  maturity,  for  the  purpose  of  discharging  ity  the  bill  has, 
properly  speaking,  completed  its  functions,  and  ought  not  to  be 
re-issued ;  but  if  it  find  its  way  into  the  circle  again,  an  onerous 
holder,  obtaining  it  while  not  overdue,  can  recover  from  the  parties 
to  it,  provided  he  has  not  had  notice  of  the  fact  of  payment  (c). 
And  it  has  been  held  that  the  acceptor  may  even  discount  his  own 
bill ;  and,  as  such  a  transaction  is  a  fair  and  legitimate  commercial 
transaction,  he  may  again  put  the  bill  into  the  circle,  and  by  in- 
dorsation pass  to  subsequent  indorsees  the  same  rights  against  the 
drawer  and  previous  indorsers  as  if  a  third  party  had  been  the  dis- 
counter (d).  Should  he,  however,  after  discounting  the  bill,  retain 
it  in  his  own  hands  till  maturity,  its  office  is  then  gone,  and  it  cannot 
be  re-issued  on  any  terms  (€).' 

It  has  been  held,  that  the  drawer  of  a  bill  payable  to  his  own  indorsation 
order,  or  to  the  payee  or  indorsee  of  any  bill  or  note,  after  indors-  by  drawer,  and 
ing  it  to  a  third  party,  may  re-acquire  it  after  paying  it,  by  having 
his  own  and  all  the  subsequent  indorsements  scored  out,  and  may 
either  use  diligence  or  action  on  it  against  the  previous  parties,  or 
indorse  it  to  a  third  party,  who  will  have  the  same  right  (/).  If  a 
bill  drawn  payable  to  a  third  party  should  be  returned  to  the 
drawer  on  his  paying  it,  it  is  extinguished  as  to  the  payee  and  all 


(o)  Ibid.  55  Geo.  III.  c.  184,  §  14, 
oalea,  p.  120  (on  "  Bank  Notes"). 

(6)  Burridge  v.  Mannersy  3  Camp. 
194;  Elsam  v.  Denny,  12  June  1854, 
2S  L.  J.  (C.  P.)  190. 

(c)  MarUy  v.  CidverweU,  1840,  10 
L  J.  (Ex.)  85. 

(i)  Atienborottgh  v.  Mackenzie,  1856, 
25  L.  J.  (Ex.)  244. 

(e)  Harmery.  Steele,  1849,  4  Exch.  1. 

(/)  Adam  v.  Watson,  13  Dec.  1827, 
<  S.  244  ;  Russell  v.  Mather,  27  Jan. 
1824,  2  S.  648 ;  Fairholmes,  7  Jan. 
1752,  M.  1475 ;  Hamilton  v.  DalrympU, 
31  Jan.  1724,  M.  1403;    Crawford, 


13  Jan.  1736,  Elchies,  v.  Bill,  Nos.  9 
and  10;  Sraiton  v.  Scott,  16  Dec.  1743, 
Elchies,  v.  Bill,  No.  33 ;  Robertson  v. 
Haliburton,  and  another  case  cited  by 
Elchies,  No.  35,  v.  BUI. 

In  England,  in  Callow  v.  Lawrence, 
1814,  3  M.  and  S.  97,  the  same  point 
was  settled,  after  full  consideration,  by 
the  Court  of  K.  B.,  who  found  that  a 
bill  made  payable  to  the  drawer,  which 
had  been  returned  on  him  by  a  poste- 
rior indorsee,  and  which,  after  all  the 
intermediate  indorsations  were  scored 
out,  had  been  re-indorsed  by  him  to  a 
third  party,  afforded  good  ground  of 
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subsequent  parties.  If  the  drawer  is  also  payee,  he  may  negotiate 
it  after  getting  it  back,  like  another  payee.  Nor  does  there  appear 
to  be  any  reason  why  the  drawer,  though  not  payee,  should  not 
acquire  the  bill  by  indorsement  from  a  party  vested  with  it,  so  as 
to  convey  it  to  third  parties  by  his  right  as  indorsee  (a).  But  he 
could  not  maintain  action  on  an  indorsement  in  his  favour,  except 
against  the  acceptor,  because,  though  he  recovered  from  an  in- 
dorsee, the  latter  might  recover  back  from  him  in  his  character  of 
drawer,  and  therefore  the  maxim  would  be  applicable,  Fruatra  petis 
quod  mox  es  restituturus.  On  this  principle  it  has  been  decided, 
that  the  payee  and  indorser  of  a  note  having  got  it  indorsed  to 
him  by  his  indorsee,  could  not  maintain  action  against  the  latter  on 
the  indorsement,  since  the  defender  might  have  sued  him  again  for 
recom*se  as  indorsee  (6).  Nor  could  his  indorsee  sue  as  such,  unless 
against  the  acceptor ;  or,  if  his  author^s  first  signature  was  in  the 
character  of  indorser,  then  against  the  parties  whose  names  were 
prior  to  that  signature,  since  his  character  of  drawer  or  indorser  is 
apparent  ex  facie  of  the  bill  or  note,  and  therefore  any  person  de- 
riving right  from  him  is  held  to  be  acquainted  with  it  (c).     ^  It  has 


action  to  this  indorsee  against  the  ac- 
ceptor. 

(a)  This  seems  to  have  been  taken 
for  granted  in  the  King  v.  Bum,  6 
Price,  179.  The  case  iteelf  depended 
on  specialties.  In  Louviere  y.  Lam- 
hray,  10  Mod.  Rep.  37,  the  Court  of 
Queen's  Bench  decided,  that  the  drawer 
<k  a  bill  might  maintain  action,  as  in- 
dorsee against  the  acceptor ;  holding, 
however,  that  it  would  be  a  good  de- 
fence against  such  an  action  that  the 
acceptor  had  not  effects  of  the  drawer 
in  his  hands. 

(6)  Dickie  y.  Gutzmer,  27  Feb.  1828, 
6  S.  D.  687 ;  BisJiop  v.  Hayward,  1791, 
4  T.  R.  470.  In  BritUn  v.  Wehh,  1824, 
2  B.  and  Cr.  483,  where  the  payees 
and  first  indorsers  of  a  bill  brought  an 
action  on  it  against  a  subsequent  in- 
dorser, on  the  allegation,  that  the  de- 
fendant had  indorsed  the  bill  to  give 
it  credit,  and  that  therefore  the  plain- 
tiffs were  entitled   to  recover  from 


them,  as  the  acceptors  had  not  paid 
it,  the  Court  of  K.  B.  held,  1*^  That 
the  defendant  could  not  be  liable 
to  the  plaintiffs  on  the  bill,  because, 
though  he  paid  it  to  him,  he  would  be 
entitled,  under  the  same  document,  to 
recover  back  its  amount  from  him  as 
a  prior  indorser ;  and,  2cf/y,  That  he 
could  not  recover  under  the  allied 
agreement,  because,  according  to  Bay- 
ley,  J.,  being  a  verbal  one,  it  coi^d 
not  be  set  up  against  a  written  con- 
tract, besides  another  ground,  peculiar 
to  the  law  of  England,  that  there  had 
been  no  consideration  for  it.  Vide  also 
Carr  v.  Stephens,  9  B.  and  Cr.  768. 

(c)  Where  a  re-indorser  has  had  a 
bill  indorsed  to  him  without  value, 
and  makes  his  indorsation  for  value 
(as  under  a  special  agreement  to  in- 
terpone  his  security),  it  seems  that  the 
re-indorsee  may  sue  him.  Morris  v. 
WaJker,  1850,  15  Q.  B.  589 ;  Wilders 
V.  Stevens,  1846,  15  M.  and  W.  208. 
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been  laid  down,  that  when  an  accommodation-bill  has  been  paid  by 
the  drawer  at  maturity,  it  is  extinguished,  as  having  been  paid  by 
the  proper  debtor,  and  is  not  re-issuable  under  the  Stamp  Acts  (a). 
This  doctrine  must  be  received  with  some  hesitation,  as  it  is  a 
general  rule  that  the  liability  of  an  instrument  to  stamp  duty  is  to 
be  judged  of,  not  on  latent  objections,  but  by  what  appears  ea  fade 
of  it ;  and  the  sounder  view  seems  to  be,  that  the  indorsee  of  an 
accommodation-bill  retired  by  the  drawer  at  maturity,  may  sue  the 
acceptor,  unless  it  be  competently  proved  that  he  was  privy  to  the 
nature  of  the  original  transaction  (6).' 

2.  Mode  of  Itidorsement, 

No  form  of  words  is  necessary  to  an  indorsement.  The  indorser's  ^^^Uon. 
signature  is  generally  sufficient  (c) ;  to  which  his  residence  ought 
to  be  added,  if  he  is  not  generally  known  in  the  commercial  world. 
His  signature  on  the  face  of  a  bill  or  note  will  be  as  good  an  indorse- 
ment as  on  the  back  of  it  (d).  But  a  private  mark  or  number, 
without  the  indorser's  signature,  will  not  be  a  good  indorsement  (e). 
An  indorsement  in  pencil  is  effectual  (/). 

When  a  person  indorses  a  bill  or  note  as  agent  for  another,  this 
should  be  expressed,  either  by  signing  ^^per  procuration,"  or  other- 
wise. It  has  been  shown,  that  an  agent  who  indorses  bills  or 
notes  will  be  personally  liable,  unless  he  indorses  expressly  as  agent. 
The  usual  mode  of  doing  this,  is  to  indorse  "  without  recourse,"  by 
which  any  claim  against  him  is  excluded. 

An  indorsement,  when  it  mentions  the  indorsee's  name,  is  a  full  eUher^fiSi" or 
indorsement,  and  otherwise,  is  called  a  blank  indorsement.     It  was   »P®ci*i. 


(a)  Lazarus  v.  Cowie,  1842,  3  Q.  B. 
459. 

(b)  JeweU  r.  Parr,  1863,  13  C.  B. 
909,  (in  OTor)  16  C.  B.  684. 

(c)  Pmknqf  v.  Hall,  1  Raym.  176 ; 
EoM.  T.  Emngton,  2  Raym.  811 ;  Lam- 
hert  T.  Oakes,  12  Mod.  244. 

(d)  Young  v.  Glover,  1857,  21  Eng. 
Jar.  6S7.  In  Yarborough  y.  2'he 
Bank  of  England,  16  East.  12,  Lord 
EUenboroiogh  refers  to  the  case  of  Rex 
T.  Bigg,  1  Str.  17,  18,  where  a  person 
bnog  charged  with  having  erased  the 
indonement  on  a    note,  was    found 


guilty,  although  the  words  erased 
were  on  the  face  of  the  note,  they 
being  held,  notwithstanding,  to  have 
the  legal  effect  of  an  indorsement. 

(e)  In  Fenn  v.  Harrison,  3  T.  R. 
760,  it  was  held  not  sufficient  to  sub- 
ject a  person  as  indorser  of  a  bill,  that 
his  number  was  on  it,  although  he  was 
made  liable  on  other  grounds.  The 
same  doctrine  is  implied  in  two  cases 
cited,  in  ex  parte  ShutUeworth,  3  Ves. 
368. 

(/)  Geary  Y.  Physic,  h  B.  and  Cr. 
234  •,  7  D.  and  R.  653. 
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held,  at  one  time,  in  England,  that  the  right  under  a  blank  indorse- 
ment was  not  complete  till  the  holder  filled  it  up  with  an  order  to 
pay  the  contents  to  himself  (a),  and  that,  till  then,  he  could  only 
sue  in  the  indorser's  name.  But  it  is  now  settled,  that  such  an  in- 
dorsement makes  a  bill  or  note  payable  to  the  bearer  (6).  If  the 
payee  indorses  a  bill  or  note  blank,  and  the  subsequent  indorsements 
on  it  are  special,  any  holder,  though  he  has  no  right  under  them, 
may  delete  them,  and  sue  the  payee,  drawer,  and  acceptor,  under 
the  payee's  blank  indorsement.  For  this  indorsement,  while  blank, 
is  a  warrant  to  pay  to  the  bearer ;  and  no  subsequent  indorsements, 
which  are  only  additional  obligations,  can  restrict  its  efficacy,  this 
being  done  only  by  filling  it  up  as  a  special  indorsement  (c).  Any 
other  blank  indor^mentfby  a  party  in  right  to  a  bill  or  note,  wiJ 
give  the  holder  a  similar  claim  against  the  indorser  and  all  the 
previous  parties. 
Blank  indorea-  The  holder  of  a  bill  or  note  under  a  blank  indorsement  may  fill 
up  the  indorsement  as  he  pleases,  either  with  a  special  indorsement, 
or  a  discharge  to  the  debtor  (d).  It  may  likewise  be  filled  up  in 
favour  of  any  number  of  parties  who  choose  to  sue  on  it  together, 
though  they  should  not  be  in  partnership ;  or  they  may  sue  upon 
it  as  holders,  without  a  special  indorsement  (e).  But  in  a  case 
where  a  bill  had  been  given  to  a  company  blank  indorsed,  and  two 

(a)  Clark  v.   Pigot,  12  Mod.  Rep.  (d)  Selwyn's  N.  P.  345, 6th  edit. 

192,  per  Holt,  C.  J.  (c)  In  Ord  v.  Portal,  3  Camp.  289, 

(&)  In  Peacock  v.  Rhodes,  Dougl.  where  the  parties,  assignees  of  a  bank- 

611-83,  it  was  decided,  after  full  con-  rapt  to  whom  a  bill  had  been  given 

sideration,  that  the  plaintiff  having  blank  indorsed,  in  payment  of  a  debt, 

given  value  for  a  bill  blank  indorsed,  sued  the  acceptor,  Lord  Ellenboiough 

which  had  been  stolen  from  a  former  sustained   ther   title ;    holding,  that 

holder,  and  had  been  indorsed  to  the  ^^  the  indorsement  in  blank  conveys  a 

plaintiff  for  value  by  a  third  person,  joint  right  of  action  to  as  many  as 

was  entitled  to  recover  on  it  against  agree  in  suing  upon  the  bilL"     A 

the  drawer,  on  the  drawee  refusing  similar  decision  was  given  by  Lord 

acceptance.       Vide    also    opinion   of  Ellenborough  in  Rordansz  v.  Leack,  1 

Buller,  J.,  as  to  the  effect  of  a  blank  Stark.  446,  and  by  Best,  C.  J.,  in 

indorsement,    cited    in  Newsome    v.  Low  v.  Copestake,  3  C.  and  Pay.  800, 

Thornton,  6  East.  21-2.  where  three  parties,  not  partners,  who 

(c)  This  point  was  decided  in  an  had  indorsed  a  bill  separately,  had  it 

action  against  the  acceptor,  in  Smith  in  equal  shares,  and  then  struck  out 

y.  Clarke,  Peake,  225,  Esp.  180,  and  their  several  indorsements,  and  sued 

was   implied   in   Chaters  v.  Bell,  4  the  previous  indorser  on  his  blank  in- 

Esp.   210;  Walker  v.  Macdonald,  3  dorsement.       Vide   also    Attwoad   v. 

June  1848,  17  L.  J.  (Ex.)  377.  Rottenbury,  6  Moore,  579. 
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partners  of  the  company  afterwards  brought  an  action  on  it,  with  a 
third  party  who  was  not  a  partner,  it  was  held  that  this  third  party 
could  have  no  title,  unless  the  company  had  indorsed,  or,  at  least, 
had  delivered  the  bill  to  him  (a).  In  Scotland,  such  delivery  would 
probably  have  been  presumed,  and  the  bill,  being  blank  indorsed, 
would  have  been  thus  held  to  pass  without  a  new  indorsement.  A 
person  filling  up  a  blank  indorsement  does  not  thereby  become  liable 
for  the  bill  or  note,  unless  his  name  be  on  it,  because  the  words 
filled  up  relate  only  to  the  indorser's  signature  (b). 

Such  bein£^  the  effect  of  a  blank  indorsement,  it  is  often  ad-  ?Peciai  in- 

o  "7  dorsation. 

visable  to  fill  it  up,  so  as  to  prevent  payment  from  being  received  by 
a  stranger,  if  the  document  is  lost  or  stolen  (o).  This  is  done  by 
prefixing  to  the  indorser's  signature  the  words  "  Pay  to  Mr  A.  B. 
or  order,"  or  "  Pay  to  Mr  A.  B.," — the  words  "  or  order  "  in  an  in- 
dorsement not  being  required,  even  in  England,  to  render  the  bill 
or  note  indorsable,  provided  it  has  been  granted  at  first  to  the  payee 
"  or  order "  (d).  In  Scotland,  it  has  been  shown  that  these  words 
are  not  necessary  in  any  case  (e),  A  full  indorsement  prevents  the 
bill  or  note  from  being  indorsed  by  any  but  the  indorsee  (/).  A 
special  indorsee  does  not  transfer  the  bill  or  note  by  merely  deliver- 
ing it,  without  indorsing  his  name,  although,  when  it  has  been  so 
delivered  for  value,  the  holder  may  insist  that  it  should  be  in- 
dorsed (g).     In  England,  such  an  indorsement  is   good,  though 


(a)Machelly,Kinnear,  1  Stark.  499. 
(ft)  In  Vincent  v.  Horhck,  1808,  1 
Camp.  442,  Lord  EUenborough  non- 
luited  the  plaintilf,  on  this  ground,  in 
tn  action  brought  against  a  company  as 
indonera  of  a  bill,  in  respect  that  one 
dt  ihm  partners  had  filled  up  a  blank 
indononent  with  the  plaintiff's  name. 
Hie  doctrine  in  the  text  was  also  laid 
down  by  the  Lord  Chancellor  in  ex 
parU  hUatery  1  Rose's  Bank.  Cas.  20; 
PaircUmgh  v.  Pavia^  19  April   1854, 
23  L.  J.  (Ex.)  216. 
(c)  Beawes,  No.  178. 
{d)  Moore  v.  Manning^  Comyn's  Re- 
ports 311,  dted  also  in  Selwyn's  N. 
P.  346.     In  Achtion  y.  Fountain,  1 
Str.  657,  where  a  bill  was  declared  on 
as  indorsed  to  a  certain  person,  *^  or 


order,"  and  turned  out  to  be  indorsed 
to  her  without  the  words  "  or  order," 
the  Court  held  the  indorsement  to  be 
the  same  in  legal  effect  as  if  it  had 
these  words,  and  therefore  sustained 
the  declaration.  The  same  point  was 
decided  on  full  consideration  by  Lord 
Mansfield  and  the  Court  of  King's 
Bench  in  Edie  v.  The  East  India  Com- 
pany, 1761,  2  Burr.  1216,  the  Court 
founding  on  the  two  preceding  cases 
as  settling  the  law. 

(e)  Antea,  p.  52. 

(/)  This  doctrine  is  implied  in  Mead 
V.  Young,  1790,  4  T.  R.  28  ;  as  also  in 
Potts  y.  Ready  6  Esp.  57,  and  in  the 
cases  cited  note  d, 

ig)  Cunliffe  v.  WhiUhead,  31  May 
1837,  6  L.  J.  (C.  P.)  255. 
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Partial  in- 
dorsement. 


Bestrictive 
indorsation. 


made  after  the  indorser  has  committed  an  act  of  bankruptcy ;  or, 
if  not  made  till  his  assignees  have  taken  up  the  estate,  they  will  be 
ordained  to  make  it,  as  they  hold  the  estate  subject  to  all  equitable 
claims  connected  with  it  which  could  be  enforced  against  the  bank- 
rupt (a). 

After  part  of  a  bill  or  note  has  been  paid,  it  may  be  indorsed  for 
the  residue  (b).  But  there  cannot  be  two  indorsements  for  distinct 
portions  of  the  sum  in  a  bill  or  note,  as  the  acceptor  is  not  bound  to 
allow  two  separate  actions  on  the  same  contract  (c),  unless  he  has 
accepted  after  such  divided  indorsements ;  in  which  case,  it  is  said 
that  he  undertakes  to  pay  the  bill  agreeably  to  them  (d).  But  the 
drawer  and  indorsers,  previous  to  his  acceptance,  will  not  be  so  bound 
by  it.  It  may  be  doubted,  whether  these  divided  indorsements,  as 
they  form  distinct  obligations,  can  be  valid  in  terms  of  the  Stamp 
Acts,  if  written  only  on  one  stamp.  *  In  America  it  has  been  held, 
where  a  person  had  first  had  a  part  of  a  bill  and  then  the  remainder 
indorsed  to  him,  that  these  two  bad  indorsations  were  not  equivalent 
to  one  good  one  (e).' 

The  creditor  in  a  bill  or  note  may  make  a  restrictive  indorse- 
ment, e,g.  by  indorsing  it  to  a  certain  person  for  his  use  (/),  which 
will  not  only  prevent  the  indorsee,  in  general,  from  indorsing,  but 
will  make  him  the  indorser^s  mandatory,  whose  mandate  can  be  re- 
called at  pleasure  (g).  It  would  appear,  however,  that  such  an  in- 
dorsee may  discount  the  bill,  since  the  money  drawn  by  him  on 


(a)  Smith  v.  Pickering,  Peake,  50, 
Anon.  1  Camp.  49 ;  Greening  ex 
parte,  13  Vesey,  206 ;  Mowbray  ex 
parte,  2  Jacob  and  Walker,  428.  See 
postea,  p.  185:  ^^  Accidental  omijssion 
of  indorsation.** 

(h)  This  doctrine  was  recognised 
in  Hawkins  v.  Cardy,  1  Raym.  860, 
though  held  inapplicable  to  the  par- 
ticular case. 

(c)  In  Hawkins  v.  Cardy,  note  6, 
the  declaration  was  held  to  be  bad  on 
this  ground,  as  it  claimed  part  of  a 
bill,  without  stating  that  the  rest  had 
been  paid,  in  consequeuce  of  which 
the  defendant  might  have  been  liable 
to  a  separate  action  for  it.    The  same 


doctrine  was  laid  down  in  Hawkins  v. 
Gardner,  12  Mod.  Rep.  213 ;  as  also 
in  Johnson  v.  Kennion,  2  Wils.  262 
(vide  opinion  of  Gould,  J.),  although 
the  report  of  that  case,  so  far  as  it  re>  ^ 
gards  its  particular  circumstances,  is 
said  to  be  inaccurate  by  Wilson,  J.,  in 
Bacon  v.  Searles,  1  H.  Bl.  88 ;  Jones  ▼. 
Broadhurst  (per  Creswell),  1850,  9  C. 
B.  178. 

(d)  Beawes,  No.  266. 

(e)  Huglies  v.  Kiddal,  Bayley 
(Amer.  Ed.)  72,  quoted  Chitty,  166. 

(/)  Per  Lord  Hardwicke  in  Snee  v. 
PrescoU,  1  Aik.  249. 

(g)  Pothier,  Nos.  89,  90;  Beaww, 
No.  219 ;  Marius,  72. 
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discounting  it  will  be  held  to  have  been  received  for  his  constituent's 
behoof.  *  But  if  the  discounter  apply  the  proceeds  to  the  use  of 
the  indorsee,  and  not  of  the  indorser,  he  will  have  to  refund  them 
to  the  latter  (a).'  He  may  likewise  indorse  the  bill  or  note  "  payable 
to  J.  S.  on/y,"  which  will  prevent  J.  S.  from  indorsing,  or  he  may 
desire  that  the  amount  should  be  "  credited  to  the  account  of  J.  S.," 
w^hich  has  been  found  to  imply  merely  a  personal  credit  in  his 
favour,  without  power  to  indorse  {b).  An  indorsement  which 
desires  absolutely  that  payment  should  be  made  to  a  certain  person, 
though  stating  that  it  was  in  part  of  a  specified  consideration  in  a 
deed  by  him  to  the  indorsers,  is  not  restrictive,  the  statement  re- 
garding the  consideration  being  accounted  surplusage;  ^and,  in 
general,  wherever  the  meaning  of  the  indorsement  is  doubtful,  the 
presumption  will  be  against  restriction  (c).' 

An  indorsement  may  also  be  conditional,  so  that  the  indorsee  Conditional 

•^  ,  ,  ,  indorsation. 

shaU  have  right  to  payment  only  if  the  condition  be  performed, 
while,  otherwise,  the  right  will  revert  to  the  indorser  (d).  The  con- 
stitution of  a  bill  or  note  cannot,  as  already  mentioned,  be  made  to 
depend  on  a  contingency  ;  but  this  rule  does  not  apply  to  its  trans- 
mission. *  Parole  evidence  will  not  be  admitted  for  the  purpose  of 
imposing  a  condition  not  embodied  in  the  indorsement  (e).' 

Delivery  of  the  bill  or  note  is  necessary,  as  already  mentioned,  Indorsation 

•'  ^  J  ^  7    completed  b] 

to  complete  the  indorsee's  right ;  and,  when  it  has  been  made  to  an  delivery- 
onerous  and  bona  fide  holder,  the  indorsation  cannot  be  recalled. 
Till  then,  it  is  revocable  (/). 


(a)  In  Lloyd  v.  Sigoumey,  1828,  5 
Bing.  625,  an  indorsement,  ^^  Pay  to 
S.  W.  (»'  his  order,  for  my  use,"  was 
decided  by  the  Exchequer  Chamber 
(affirming  a  judgment  of  the  King^s 
Bench)  to  be  a  restrictive  indorse- 
ment ;  and  the  words  *^  or  order/* 
added  to  it,  were  held  to  mean,  merely, 
tbat  Uie  indorsee  might  employ  a  third 
party  to  draw  the  money  for  him, 
thoi^  ttin  for  the  indorsee's  use. 

(b)  Aneker  v.  The  Bank  of  Eng- 
knd,  2  DoogL  637. 

(c)  Decided  by  Lord  Ellenborough 
in  Potts  T.  Read^  6  Esp.  57.  The 
lame  rule  is  applied  in  HausouUUer  v. 


Hartinsk,  7  T.  R.  733;  Treuttel  v. 
Barandon,  1817,  8  Taunt.  100. 

{d)  Robertson  v.  Kensington^  22 
June  1811, 4  Taunt.  30.  In  this  case, 
a  bill  having  been  indorsed  payable  to 
a  person  on  the  occurrence  of  a  cer- 
tain event,  and  there  being  also  several 
subsequent  indorsements,  the  accep- 
tors, who  had  paid  it  to  a  holder  be- 
fore the  condition  of  the  first  indorse- 
ment was  performed,  were  found 
liable  in  second  payment  to  the  first 
indorser. 

(c)  Soarez  v.  Glyn,  1845,  14  L.  J. 
(Q.  B.)  313. 

(/)  Antea,  90,  91. 
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*  If  a  bill,  payable  to  order,  have  been  delivered  over  for  a  valu- 
able consideration,  but  indorsation  have  been  accidentally  omitted, 
the  holder  has  an  action  to  compel  the  deliverer  to  indorse  (a). 
The  deliverer  may  indorse,  even  after  an  intervening  bankruptcy  (b); 
or,  in  that  event,  his  assignees  may  be  compelled  to  indorse  (c), 
they  having  liberty,  however,  to  make  the  indorsement  without 
recourse  against  themselves  personally  (d) ;  and  if  the  deliverer 
have  died,  his  executors  may  write  the  indorsation  (e).  Till  the  in- 
dorsement is  complete,  the  holder  has  only  an  equitable  title  to  the 
bill,  and  cannot  sue  the  acceptors  or  previous  parties,  even  when 
offering  ample  indemnity  (/).  For  the  same  reason,  he  is  liable 
then  to  all  the  exceptions  pleadable  against  the  deliverer ;  and  if, 
between  the  delivery  and  the  indorsation,  he  become  aware  that  the 
deliverer  fraudulently  acquired  the  bill,  he  cannot  recover  (jr).'  It 
has  been  held,  that  the  erasure  of  an  indorsement  or  acceptance 
through  the  mistake  of  a  third  party  does  not  release  the  indorser 
or  acceptor  (h).  In  Scotland,  he  could  not,  in  such  a  case,  be  liable 
to  summary  diligence,  though  he  might  be  liable  to  an  action. 


Section  III. 


EFFECT  OF  INDORSEMENT. 


1.   The  Indorser  8  Obligations. 


Nature  of 
indorser's 
obligations. 


It  has  been  said  that  the  indorser  is  a  new  drawer  on  the  ori- 
ginal drawee  (z).     He  is  therefore  liable  to  be  sued  immediately,  if 


(a)  Rose  v.  Sinvty  1880,  1  B.  and 
Ad.  521. 

(6)  Smith  V.  Pickering,  1791,  Peake, 
50. 

(c)  Greening,  1806,  18  Ves.  206. 

(d)  Mowbray,  1820,  1  Jac.  and 
Walk.  428. 

(e)  Watkins  v.  Maide,  1820,  2  Jac. 
and  Walk.  237. 

(/)  Harrop  v.  Fisher,  8  May  1861, 
30  L.  J.  (C.  P.)  283. 

(g)  Whistler  v.  Foster,  24  April 
1863,  32  L.  J.  (C.  P)  161. 


(h)  Warwick  v.  Rogers,  1843,  6  M. 
and  Gr.  840 ;  Wilkinson  v.  Johnson, 
5  D.  and  R.  403,  3  B.  and  Or.  428  ; 
NoveUi  v.  Rossi,  2  B.  and  Ad,  757  ; 
Dott  V.  Mackenzie,  18  July  1861,  23 
D.  1810. 

(i)  Per  Lord  Mansfield  in  Heylin  v. 
Adamson,  1758, 2  Burr.  669.  Vide  alao 
Haly  V.  Lane,  2  Atk.  182 ;  HiU  v.  Lewis, 
1  Salk.  183;  Smallwood  y.  Vernon,  1 
Str.  478;  BaUingaUs  v.  GlosUr,  1803, 8 
East.  481.  The  same  principle  has  been 
recognised  in  a  niunber  of  other  cases. 
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the  drawee  refuse  to  accept  (a),  and  is  subject  to  the  same  claims 
of  recourse  as  the  drawer.  He  is  also  discharged,  like  the  drawer, 
by  the  holder's  failure  to  negotiate  the  bill  or  note  (6).  But  he 
cannot  be  liable  to  the  acceptor,  as  he  is  proper  debtor  in  the  bill, 
unless  when  a  person  accepts  for  the  indorser's  honour  (c).  The 
nature  of  this  kind  of  acceptance  shall  be  afterwards  considered. 
^  The  indorsement  of  a  bill  of  exchange  implies  an  undertaking  that 
the  bill  may  again  be  indorsed  according  to  its  tenor  (d) ;  that  the 
acceptance  and  preceding  indorsations  were  made  by  competent 
parties,  and  are  genuine  (e) ;  and  that  if  the  bill  be  not  paid  by 
the  drawee  after  due  negotiation,  and  due  notice  be  given  of  the 
failure,  he  will  pay  it  himself  (/).' 

The  holder  of  a  bill  or  note,  however,  will  not  be  liable  for  it,  if 
he  delivers  it  without  indorsement,  not  for  any  debt,  but  by  way  of 
sale  (g)y  or  in  exchange  for  another  bill  (h).     '  But  in  that  case  he 


(a)  This  was  decided  by  the  Court  of 
K.  B.  in  Ballingalls  v.  Gloster^  4  Esp. 
268,  and  3  East.  481,  expressly  on  the 
groand  that  an  indorser  was  liable  in 
all  respects  as  a  new  drawer.  For  the 
drawer's  liability  in  case  of  the  drawee^s 
refusal  to  accept,  vide  162  et  seq, 

(h)  Per  Lord  EUenborough  in  Bal- 
Itngalls  v.  Gloster^  note  a, 

(c)  Both  the  doctrine  mentioned  in 
the  text  and  the  exception  to  it  are 
very  clearly  explained  by  Pothier,  No. 
111-12. 

(d)  Story,  §  108. 

(«)  Story,  §  110,  111.  M'Gregor  v. 
Rhodes,  26  April  1866,  26  L.  J.  (Q.  B.) 
318.  In  this  case  the  defendant,  to 
whom  the  bill  bore  to  be  indorsed  by 
the  drawer,  had  indorsed  to  the  plain- 
tiff ;  but  on  being  sned  by  the  latter, 
be  pleaded  that  the  drawer  did  not  in- 
docBB  to  him.  Held  that  the  plea  was 
bid,  as  raising  an  immaterial  issue. 

(/)  Story,  §  112  ;  Chitty,  172. 

ig)  In  FydeU  v.  Clarh,  1  Esp.  447, 
Lofd  Kenyon  assoilzied  the  defendants 
from  a  claim  for  certain  bills,  which 
they  bad  giyen  without  indorsement 
in  part  of  other  bills  which  they  were 
diaooanttng,  holding  that  they  had  thus 


refused  to  pledge  their  credit  to  the 
bills  so  given.     In  The  Bank  of  Eng- 
land Y.  Newman^  1  Raym.  442,  Holt, 
C.  J.,  lays  it  down  that  such  a  trans- 
action is  a  plain  sale  of  the  bill.     This 
doctrine  was  also  laid  down  in  similar 
circumstances  by  the  Lord  Chancellor 
in  ex  parte  Shuttleworth,  3  Ves.  868, 
where  his  Lordship  rejected,  on  that 
ground,  a  claim  made  against  an  estate, 
on  a  biU  which  the  bankrupt  had  given 
for  cash  to  the  claimant  wi thou  t  indors- 
ing it,  being,  indeed,  requested  by  the 
claimant  not  to  indorse  it.     The  same 
doctrine  is  implied  in  the  Ix)rd  Chan- 
cellor's decision  in  the  case  of  Kirby  ex 
parte^  1  Buck's  Cas.  Bank.  511,  where 
a  person  having  given  away  for  present 
value,  without  indorsing  it,  a  bill  in- 
dorsed in  name  of  a  house  of  which 
he  was  a  partner,  the  holder  was  found 
not  entitled  to  rank  on  his  individual 
estate,  but  only  on  that  of  the  company. 
(h)  In  Homhlower  v.  Proudj  2  B. 
and  A.  327,  where  three  bills  had  been 
exchanged  for  another  bill,  the  Court 
of  K.  B.  refused  to  allow  trover  for 
restitution  of  these  bills,  on  the  bill 
given  in  exchange  for  them  turning 
out  bad. 
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How  dis- 
charged. 


is  held  to  warrant  that  the  bill  is  what  it  bears  to  be ;  and  if  it  turn 
out  to  be  something  different,  he  will  have  to  refund  the  considera- 
tion which  he  received  on  the  transference.  He  will  be  liable  in 
this  way,  if,  for  example,  the  bill  turn  out  to  be  void  from  some 
defects  (not  apparent  ex  facie)^  such  as  non-compliance  with  Stamp 
Acts  {a)j  alterations  (6),  or  forgeries  (c).' 

An  indorser  is  discharged  on  payment  by  any  preceding  party 
to  the  bill  or  note  (c^),  his  obligation  being  so  far  subsidiaiy  to 
theirs,  that  he  would  have  recourse  against  them,  if  he  were  obliged 
to  pay  it.  With  reference  to  them,  he  is  indorsee,  and  consequently 
creditor ;  or,  if  the  bill  or  note  has  been  indorsed  by  him  to  another 
party  who  obliges  him  to  pay  it,  he  is  to  the  prior  parties  as  a 
cautioner  to  the  principal  debtors.  It  has  been  held  in  England, 
that  a  person  indorsing  a  bill  by  way  of  accommodation,  which  the 
acceptor  had  subscribed  on  the  same  footing,  has  a  claim,  if  obliged 
to  pay  it,  against  the  acceptor  as  debtor  ex  facie  of  the  bill  (e).  But 
whether  this  doctrine  applies,  when  the  indorser  knew  that  the 
acceptor  signed,  like  himself,  for  accommodation,  shall  be  afterwards 
considered.  The  ways  in  which  the  indorser  may  be  discharged  by 
failure  in  due  negotiation,  shall  likewise  be  afterwards  considered. 


2.  Indorsee's  Claim  against  Acceptor. 


Nature  of  The  holder's  claim  for  payment,  by  virtue  of  indorsation,  against 

to  bill,  and  his    the  acceptor,  or  any  of  the  other  parties,  is  not  in  general  affected 
powers  over  I     ^^^^  y^^  exceptions  pleadable  against  his  indorser  (/).     *  An  in- 
dorsee who  receives  a  bill,  without  any  express  limitation  as  to  how 


(a)  Gompertz  v.  Bartktt,  1853,  2 
E.  and  B.  849.  In  this  case  the  bill 
waa  unstamped,  and  bore  to  be  drawn 
abroad ;  but  having  really  been  drawn 
in  London,  was  (prior  to  17  &  18 
Vict.  c.  3,  §  4)  null  under  the  Stamp 
Acts.  In  Young  v.  Cole,  1837,  3  Bing. 
N.  C,  the  documents  transferred  were 
Guatemala  bonds,  and  were  not  recog- 
nised by  the  government  of  that  coun- 
try in  consequence  of  some  neglect 
to  get  them  stamped  in  proper  time. 

(6)  Jones  v.  Ryde,  1814,  5  Taunt. 
489  ;  Bruce,  ih,  495. 


(c)  Oumey  v.  Womersley  (accept- 
ance forged),  1854,  4  £.  and  B.  133  ; 
Fuller  y.  Smith  (drawer  and  acceptor's 
signatures  forged),  Ry.  and  Moo.  49. 

(d)  HuU  v.  Pitfield,  1  Wils.  46. 

(e)  This  doctrine  was  implied  in 
HouU  v.  Baxter,  3  East.  177.  The 
application  of  it  to  the  circumstances 
of  that  case  turned  on  matters  peculiar 
to  English  law,  which  it  is  not  neces- 
sary to  state. 

(/)  Adam  v.  Watson,  18  Dec.  1827, 
6  S.  244. 
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he  is  to  hold  it,  may,  as  he  pleases,  either  discount,  and  take  it  in 
payment  of  a  debt  due  to  him  by  the  indorser,  or  hold  it  as  security 
for  such  a  debt  (a).  If  a  bank  receive  a  bill  on  the  express  condi- 
tion that  they  are  to  discount  it,  they  must  either  do  so  or  return 
it  (6);  but  if  they  receive  it  without  any  such  condition  (c),  or 
intimate  on  receiving  the  bill  that  they  will  not  comply  with  the 
condition,  and  that  be  acquiesced  in  (d),  they  may  retain  the  bill, 
as  security  for  prior  advances.  Of  course,  if  the  holder  receive 
a  bill  for  a  special  purpose,  he  must  comply  with  it  (e)  ;  but  with 
us,  proof  that  he  held  under  any  limited  title,  could  be  only  by 
writ  or  oath  (/).  An  indorsee,  before-  doing  summary  diligence 
against  an  acceptor,  is  not  bound  to  assign  to  him  securities 
which  he  may  hold  from  the  drawer  for  the  due  payment  of  the 
bUl  (g): 

An  indorsee,  *  before  the  term  of  payment  (A),'  is  not  affected  by  indorsee  not 
previous  receipts  for  payments,  whether  partial  or  total,  which  do  vious  receipts, 
not  appear  ew  fajde  of  the  bill  or  note  (i).  In  England  it  has  been 
decided  that  an  indorsee,  before  the  term  of  payment,  is  not  affected 
even  by  payment  of  the  whole  bill,  made  before  that  term  by  a 
different  person  from  the  acceptor,  if  it  does  not  appear  on  the 
biU  (i). 

It  has  been  decided  (A,  that  the  claim  of  an  onerous  indorsee,  norbydeciara- 

^  '^  ^    tions  of  the 

drawer, 

(a)  Black  v.  Melrose,  29  Feb.  1840,  1711,  M.  1501  ;  Fairholm  v.  Cockbum, 

2  D.  706.     See  also  Kilgour  v.  Braid,  24  July  1714,  M.  1506. 

18  Dec.  1800,  H.  44.  (k)  Burbridge  v.  Manners,  3  Camp. 

{h)  Haigv,  Buchanan,  20  June  1823,  194.    The  same  point  was  ruled  with 

2  S.  412 ;  Mathieson  v.  Anderson,  12  regard  to  a  partial  payment  by  Lord 

June  1822,  1  S.  486.  Kenyon  in  Cooper  v.  Davies,  1  Esp. 

(c)  Stratheam  v.    Mcuterman,   25  463. 

June  1850,  12  D.  1087 ;  Glen  v.  Na-  (/)  Shaw  v.  Broom,  4   D.  and  R. 

tifnud  Bank,   14   Dec.    1849,    12    D.  730.     In  this  case,  another  decision, 

S58.  Benson  v.  Marshall,  was  cited,  whereby 

(</)  Stewart  v.  Wyllie,  9  June  1849,  the  contrary  was  said  to  have  been 

U  D.  1123.  found  by  Holroyd,  J.     But  the  bill 

(e)  Delauny  v.  Mitchell,   1816,    1  had  been  indorsed,  in  that  case,  after 

Sta.  429  ;  Evans  v.  Kymer,  1830, 1  B.  it  was  due,  so  that,  according  to  the 

and  Ad.  528.  rule  established  in  England,  it  was  no 

(/)  GUn  y.  National  Bank,  note  c.  longer  negotiable ;  and  as  the  acceptor, 

(p)  Cowan  y.  Hurry ,  19  Dec.  1816,  by  that  time,  owed  nothing  to  the  in- 

F.  C.  dorser,  his  indorsee  was  held  liable  to 

(A)  19  &  20  Vict.  c.  60,  §  16.  the  same  exceptions  which  were  plead- 

(0  Erskine  y.    Thomson,   12  Dec.  able  against  him. 
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nor  by  claims 
of  compenBa- 
tion,  or  other 
exceptions, 


who  acquired  a  bill  before  it  fell  due,  against  the  acceptor,  could 
not  be  affected  by  a  declaration  of  the  drawer  after  indorsing  it, 
that  it  was  accepted  for  his  accommodation.  A  similar  decision 
was  given  (a),  in  an  action  by  the  holder  of  a  bill  payable  on  demand; 
the  Court  of  King^s  Bench  being  of  opinion,  that  it  could  not  be 
held  overdue,  as  there  was  no  evidence  of  its  being  presented  for 
payment,  and  that,  consequently,  the  holder,  who  appeared  to  have 
given  value  for  it,  could  not  be  affected  by  the  declaration  of  a 
prior  holder.  The  contrary  was  ruled  in  a  case  (6),  in  which  the 
indorsee  was  held  to  act  merely  as  agent  for  the  indorser,  the  de- 
clarations of  the  latter,  while  he  held  the  bill,  being  received  as 
evidence.  In  a  subsequent  case  (c),  one  of  the  decisions  now  cited 
was  recognised  as  having  proceeded  on  this  principle  (d).  The 
same  thing  has  been  held  as  to  a  release  by  the  drawer  of  a  bill, 
before  he  indorsed  it,  to  the  acceptor,  when  pleaded  against  the 
indorsee,  who  was  ignorant  of  it  (e). 

The  holder's  claim  for  payment  is  not  affected  in  general  by 
pleas  of  compensation,  not  appearing  from  the  bill  or  note,  to  which 
previous  indorsers  might  be  liable  (/)  ;  or,  indeed,  by  any  counter 
obligation  entered  into  with  him,  wliich  does  not  appear  from  the 
bill  or  note  (g).  Thus  the  Court  held,  that  an  assignee  of  a  bill 
was  entitled  to  make  his  payment  good  against  the  acceptors,  not^ 
withstanding  a  back-letter  to  them  by  the  drawer  and  original  payee 
of  the  same  date  with  the  bill,  in  so  far  as  regarded  his  own  prior 
debts,  in  security  of  which  the  bill  had  been  assigned ;  but  that  he 
could  not  do  so  with  regard  to  the  debts  of  other  creditors  of  the 
indorser,  in  security  of  which  the  bill  had  been  likewise  assigned  to 
him  as  their  trustee  (h).     It  appears  from  the  session  papers,  that 


(a)  Barough  v.  White^  4  B.  and  Cr. 
325  ;  2  C.  and  Pay.  9  ;  also  6  D.  and 
R.  379. 

(b)  Welstead  v.  Levy,  2  M.  and  Malk. 
138. 

(c)  Smith  V.  De  Witz,  1820,  6  D. 
and  R.  120. 

(rf)  Shaw  V.  Broom,  189,  note  /. 

(<j)  Dod  V.  Edwards,  1827,  2  0.  and 
Pay.  602. 

(/)  Stuart  V.  Campbell,  31  Jan.  1699, 
M.   1497;    Tudhope  v.   Turnbull,   22 


June  1748,  M.  1510 ;  Scoiigal  v.  Ker, 
24  Feb.  1764,  M.  1407  ;  ThistU  Bank 
V.  M'Kay,  20  Dec.  1774,  M.  1601 ; 
M'GUchrist  v.  AP Arthur,  16  Jan.  1794, 
M.  877  ;  Herries  v.  Crosbie,  22  Feb. 
1775,  M.  2577 ;  Arthur  v.  Cockbum, 
18  Nov.  1701,  Forbes,  164. 

(g)  Bruce  v.  Guthrie,  6  Dec.  1748, 
M.  1514. 

(h)  Douglas  v.  Elliot,  7  Jan.  1757, 
M.  1515.  See  also  Thomson  v  Co/n7, 
1  Feb.  1749,  M.  1632. 


Sect.  III.] 


EFFECT. 


191 


he  had  a  right  to  the  bill  at  first,  by  an  indorsation,  but  that  the 
bills  in  security  of  which  it  was  indorsed  being  paid,  he  came  under 
new  engagements  on  the  faith  of  it ;  and  also  got  an  assignation  to 
it  in  security  of  his  claims,  and  in  trust  for  other  creditors.  The 
Court  found  his  right  efPectual  for  his  own  claims ;  but  repelled  it 
as  in  trust  for  others.  Perhaps  they  may  have  held,  that,  as  his 
only  right  for  them  was  the  assignation,  he  was,  as  assignee,  liable 
to  the  exceptions  of  his  author.  But  it  may  be  doubted,  whether 
the  assignation,  if  completed,  should  have  been  limited  by  any  obli- 
gation between  the  acceptors  and  the  former  holder,  which  was  not 
directly  restrictive  of  the  right. 

A  holder  will  be  liable  to  the  same  exceptions  with  his  indorser,  unless  he  was 

.  j»  .  ,  .  ,  made  privy  to 

if  the  exceptions  arose  from  a  contract  or  transaction  to  which  they  them, 
were  both  privy  (a),  *  or  if  he  took  the  bill  in  mala  fide*  (6),  or  if  he 
knew  that  the  indorser  had  no  good  right  to  the  bill  (c),  in  which 
case  he  can  make  no  claim,  though  his  onerous  indorsee  may.  In 
a  case  (ef),  where  a  company  in  whose  favour  a  bill  had  been 
accepted  by  two  persons  jointly,  and  who  had  arrested  the  funds  of 
one  of  the  acceptors  in  security  of  it,  knew  that  the  other  acceptor 
was  a  cautioner,  this  knowledge  was  held  to  excuse  them  from 
assigning  the  bill  to  a  party  who  had  another  bill  from  the  prin- 
cipal debtor  alone,  and  who  had  used  arrestments  posterior  to  them 
on  the  funds  belonging  to  the  principal  debtor.  It  was  pleaded 
SQCcessfully,  that,  as  the  bill  granted  to  the  first  arresters  was  ex- 
tinguished by  their  preferable  arrestment  of  funds  belonging  to  the 
principal  debtor,  the  other  acceptor's  obligation  to  them,  being  merely 


(a)  Boyes  ▼.  Shaw^  6  June  1707, 
Morr.  1500 ;  British  Linen  Co.  v.  Suter, 
18  Nov.  1824,  3  S.  294  ;  WDonald  v. 
LtngUm^  23  Dec.  1836,  15  S.  303; 
GoodaU  V.  Ray,  1835, 4  Dowl.  P.  C.  76. 

(h)  Carrie  v.  Aitken,  27  July  1785, 
M.  1520 ;  Hatch  v.  Searles,  18  Nov. 
1854,  24  L.  J.  (Ch.)  22 ;  Martin  v. 
Morgan,  6  Moore,  635. 

(c)  Lore/  v.  Martin,  1813,  4  Taunt. 
799.  The  plaintilf  in  this  case  having 
lost  the  biU,  and  the  defendants 
(banken),  at  whose  house  it  was  made 
payaUe,  having,  after  they  knew  this 
tict,  diflooonted  it  to  a  third  party 


(the  plaintiff  having  indorsed  it  before 
he  lost  it),  and  then  given  it  up  to  the 
drawer,  who  was  their  customer,  as  a 
voucher  for  which  they  took  credit  in 
their  account  with  him,  it  was  unani- 
mously held  by  the  Court  of  Common 
Pleas,  not  only  that  they  must  lose  the 
amount  of  the  bill,  but  that  they  were 
liable  in  trover  for  it  to  the  plaintiff. 
Compare  Symonds  v.  Atkinson,  1  H. 
and  N.  146,  where,  in  the  absence  of 
notice  of  fraud,  the  holder^s  title  was 
sustained. 

(</)  Miller  v.  Baird  and  Gray,  24 
Nov.  1749,  Morr.  12721. 
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a  cautionary  obligation,  was  extinguished,  and  that,  as  they  were 
aware  of  its  limited  nature,  they  could  not  be  bound  to  keep  it  up  by 
assigning  it  to  a  third  party.  In  another  case  (a),  where  a  marking 
had  been  made  on  a  bill,  bearing  that  another  bill  had  been  drawn 
on  the  acceptor  for  the  same  sum,  it  was  found,  on  the  drawee  of 
the  second  bill  refusing  acceptance,  that  the  first,  notwithstanding 
the  marking,  might  be  indorsed,  so  as  to  give  the  indorsee  a  claim 
against  the  drawee  under  his  acceptance  of  it.  The  claim  against 
the  drawee  under  the  first  bill  remained  entire,  on  his  refusing  to 
accept  the  second  bill,  which  was  only  a  substitute  for  it.  In  an 
English  case  (6),  it  has  been  held  that  markings  on  a  bill,  indicative 
of  some  separate  transaction  between  the  previous  parties  to  it,  bind 
the  indorsee  to  inquire  into  the  particulars  of  the  transaction,  before 
taking  the  bill.  But  a  general  release  by  the  drawer  to  the  acceptor, 
before  indorsement,  does  not  afiFect  the  indorsee,  unless  he  is  privy 
to  it  (c). 

It  has  been  decided  in  England  ((i),  that,  when  a  bill  is  indorsed, 
after  acceptance  has  been  refused,  but  before  the  term  of  payment, 
and  the  indorsee,  not  aware  of  the  non-acceptance,  presents  it  again, 
and  negotiates  it  duly,  he  will  have  a  good  claim  on  it  against  the 
previous  parties.  The  bill  is  held,  in  that  case,  to  be  negotiable,  as 
there  is  nothing  on  it  which  indicates  its  dishonour, 
or  biU  bjar  If  the  holder  of  a  bill  has  notice  of  its  non-acceptance  at  the 

marks  of  dis- 

honour.  time  of  taking  it, — ^which  will  be  held  to  be  the  case  if  it  is  then 

noted  for  non-acceptance, — although  indorsed  to  him  before  the  term 
of  payment,  his  right  will  be  restricted,  even  by  a  private  agreement 
regarding  the  bill  between  his  indorser  and  any  previous  party  (e). 
In  a  case  (/),  in  Scotland,  where  a  party  had  taken  up  a  bill 
after  it  was  protested,  and  got  an  assignation  to  the  protest,  the 
Court,  proceeding  partly,  however,  on  certain  written  evidence 
which  had  been  recovered,  held  that  he  was  a  mere  agent  for  the 

(a)  Mitchell  y.  Brown^  S  Jnij  1714,  (e)    This  was    one  of    the  points 

Morr.  1467.  decided  in  Crossly  v.  Ham,  1811,  13 

(6)  Gascoyne  v.  Smith,  1825, 1  M*L.  East.  498  ;  Broum  v.  Davis,  1789,  3  T. 

and  Yo.  348.  R.  82. 

(c)  Dod  V.  Edwards,  1827,  2  C.  and  (/)   Ritchie   v.    M'Kay,    29    May 
Pay.  602.  1823,  2  S.  349,  7  March  1826,  4  S. 

(d)  O'Kee/e  v.  Dun,  1815,  1  Marsh,  534. 
613,  6  Taunt.  305. 
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previous  holder,  and  was  not  entitled  to  the  privileges  of  a  bona  fide 
onerous  indorsee.     It  would  appear  that  they  decided  on  a  similar 
ground,  in  passing  without  caution  a  suspension  of  a  charge  on  a 
bill  which,  before  coming  into  the  charger's  hands,  was  retired  by 
a  party  for  whose  accommodation  the  suspender  had  subscribed  it, 
the  payment  being  acknowledged  by  a  receipt  which  appeared  on 
the  protest  (a).  There  is  nothing  contrary  to  this  rule  in  one  case  (6), 
which  is  noticed,  lest  it  should  be  misunderstood ;  for,  l^^,  Although 
the  bill,  in  that  case,  was  protested,  and  diligence  raised  on  it  before 
the  holder  had  got  it,  it  is  not  said  that  these  facts  appeared  ex  fade  of 
the  bill,  or  were  otherwise  known  to  him  ;  and  2t//y,  The  exception 
there  pleaded  was  applicable  only  to  the  drawer  and  payee,  and  the 
bill,  before  it  became  due,  or  was  dishonoured,  had  been  conveyed 
onerously  from  him  to  a  third  party,  through  whom  the  holder 
derived  right,  so  that  the  latter  was  not  liable  to  any  such  exception. 
There  is  a  later  case  (c),  which  appears,  at  first  sight,  to  involve  a 
decision  that  the  holder  was  entitled,  under  similar  circumstances, 
to  the  privileges  of  an  onerous  indorsee.     But  the  decision  pro- 
ceeded on  the  ground  of  a  previous  res  judicata^  and  it  does  not 
appear  whether  the  question  was  argued  before  the  first  decision. 
In  another  case  (<df),  where  a  bill,  after  being  taken  up  by  the  drawer, 
had  been  delivered  by  him  to  a  debtor  of  his,  for  whose  accommo- 
dation it  had  been  accepted,  and  by  him  indorsed  in  security  of  a 
debt  to  another  bank,  the  Court,  proceeding  chiefly,  as  appears,  on 
the  ground  that  the  bank  should  have  held  the  bill  to  be  an  ex- 
tmgoished  document,  from  its  being  marked  as  previously  dis- 
counted, and  not  being  indorsed  by  the  former  discounters,  decided 
that  they  could  not  maintain  action  on  it  as  onerous  holdei*s  against 
the  acceptor.     Whether  the  mere  circiunstance  of  its  being  for- 
merly discounted  precluded  the  pursuers  per  se  from  taking  it  as 
(Hierous  indorsees  may  be  doubted. 

(a)  Ramsay  v.  Aitken,  26  Jan.  1826,  (6)  Drew  v.  Paterson,  2  Dec.  1825, 

4   8.  390.      Vide  also  M'Gowan  v.  4  S.  259. 

IPKeOar^  24  Feb.  1826,  4  S.  498,  per  (c)   Pattison  v.  Campbell,  17  Jan. 

Lad  Balgray ;  and  also,  for  a  case  of  1827,  5  S.  208. 

rod  evidence  of  agency  arising  from  (d)  Smith  v.  Murdoch,  28  May  1829, 

the  admitted  facts  of  the  case,  Far-  7  S.  670. 
(IMhttr  T.  Shan,  2  Dec.  1830,  9  S.  112, 
and  23  Jan.  1834,  12  S.  327. 
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[Chap.  III. 


3.   Transference  of  Funds. 


Indorsation 
transfers  the 
drawer's  funds 
in  the  drawee's 
hands  to  the 
indorsee; 


And  arrest- 
ment does  not 
prevent  the 
transference. 


Indorsement  transfers  the  drawer's  money  in  the  drawee's 
hands  to  the  amount  of  the  bill  or  note  to  the  indorsee,  or  to  the 
holder  in  a  blank  indorsement.  It  has  been  shown  (a)  that  the 
effect  of  drawing  a  bill  is  to  convey  these  fands  to  the  payee, 
and  an  indorsement  is  a  transference  of  the  payee's  right.  If  the 
bill  is  accepted,  no  intimation  of  the  indorsement  to  the  drawee  is 
necessary  to  complete  the  transference.  By  accepting,  he  has  ad- 
mitted funds  of  the  drawer  in  his  hands  to  the  amount  of  the  bill ; 
and  it  has  been  held  in  England,  that,  after  thus  engaging  to  pay 
its  amount  to  the  payee  or  his  indorsee,  he  cannot  afterwards  qualify 
his  engagement  by  the  condition  that  he  shall  have  notice  of  the  in- 
dorsement (6).  If  the  bill  is  indorsed  before  acceptance,  the  trans- 
ference will  be  completed  by  its  presentment  to  the  drawee,  as  proved 
either  by  his  acceptance,  or  otherwise  as  already  explained  (a). 

The  effect  of  indorsement,  in  transferring  the  payee's  right  to 
the  drawer's  funds,  is  the  same  with  that  of  drawing  the  bill  in 
transferring  them  to  the  payee  (c).  If  the  bill  has  been  accepted 
before  it  is  indorsed,  or  the  payee,  before  indorsement,  has  intimated 
it  to  the  drawee  by  presentment  or  otherwise,  the  drawer's  funds  in 
the  drawee's  hands  are  thenceforth  transferred  by  the  bill  to  him  or 
his  order^  so  that  an  indorsement  by  him  carries  them  to  the  indorsee 
without  new  intimation,  against  an  intervening  arrestment  by  the 
payee's  creditors.  The  same  right  is  carried  by  every  new  in- 
dorsement to  the  indorsee  or  holder,  in  preference  to  diligence  by 
the  payee's  creditors  or  those  of  any  previous  indorser. 

^It  has  long  been  settled  that  a  bona  fide  onerous  indorsee 
cannot  be  affected  by  an  arrestment  used  in  the  hands  of  the 
acceptor  for  a  debt  due  to  a  drawer,  or  other  previous  holder  (d). 
And  where  a  bill  has  been  transferred  to  an  indorsee  for  a  particular 
purpose  («),  or  on  such  terms  as  to  leave  a  debt  due  by  him  to  his 


(a)  Antea,  104. 

(h)  This  was  the  chief  ground  of 
decision  in  Reynolds  y.  Davie s^  1  Bos. 
and  Pull.  628,  in  which  the  rule  was 
settled  as  laid  down  in  the  text. 

(c)  Antea^  104  et  seq. 


(d)  Admitted  in  Forbes  v.  Innes,  2 
Feb.  1739,  M.  712. 

(e)  Dick  V.  Goodall,  1  June  1815, 
F.  C. ;  Carmichel  v.  Mossmariy  27  June 
1742,  M.  740,  2791. 
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indorser  (a),  it  has  been  held  that  an  arrestment  of  the  bill  in  his 

hands  is  not  the  proper  way  to  attach  his  obligation  to  account  or 

pay  to  the  indorser.    In  this  case,  it  is  said  that  the  proper  course  is 

to  arrest  the  debt  in  the  bill  in  the  hands  of  the  acceptor,  and  to  raise 

against  the  holder  an  action  of  exhibition  of  the  bill  (6),  applying 

likewise  summarily  to  the  Court  to  take  the  document  into  its 

custody  by  sequestration  (<;).     The  principle  ruling  these  cases,  is 

that  an  arrestment  of  bills  is  not  competent  (d).    But  where  a  party 

is  under  a  general  obligation  to  account  to  another  for  a  sum  to  be 

received  from  a  third  party,  the  fact  of  his  having  taken  a  bill  for 

it  does  not  interfere  with  the  power  of  a  creditor  to  arrest  the  debt 

in  his  hands  (e).   Though  it  is  admittedly  competent  to  arrest  in  the 

acceptor's  hands  for  a  debt  due  by  the  holder,  this  will  not  have  the 

effect  of  stopping  the  negotiability  of  the  bill,  except  to  the  extent 

of  preventing  a  party  from  recovering,  who  knew  of  the  arrestment, 

and  became  indorsee  for  the  purpose  of  defeating  it  (/).' 

4.  Indorsee  8  presumed  Onerosity  and  bona  fides. 


The  several  rights  belonging  to  the  indorsee  or  holder  of  a  bill  Presumption  of 

,  ,  oDerosity  and 

or  note,  are  founded  on  the  presumption  that  he  has  obtained  right  bonajdes. 
to  it  bona  fide  and  for  value,  which  cannot  in  general  be  redargued 
unless  by  his  writ  or  oath.  This  rule,  with  its  modifications,  has 
been  already  partly  explained  (^).  It  is  only  necessary  to  notice 
some  other  cases,  applicable  peculiarly  to  indorsees,  which  further 
iUustrate  the  doctrines  stated. 


(a)  HaddowY.  Campbell,  7  Dec.  1796, 
M.763. 

(6)  Jameson  v.  Leckie,  Dec.  1729, 
M.  7117.  In  peculiar  circumstances, 
the  Court  granted  interdict  to  prevent 
the  holder  of  biUs  of  lading  from  ne- 
gotiatiDg  them  ;  Anderson  v,  ]\PNair, 
14  Jan.  1869,  21  D.  257. 

(c)  Daltymple  v.  Ross,  18  Nov.  1737, 
M.  4819. 

(d)  2  Bellas  Comm.  71 ;  Erskine,  3, 

(e)  Lotkian  v.  AT  Cree,  27  Nov.  1828, 
7  S.  72;  see  also  Gordon's  Creditors 
?.  Innes,  15  Jan.  1740,  M.  715. 

(f)SeeM'Aul  v.  Logan,  June  1728, 


M.  1694;  Cowan  v.  Douglas,  Forbes 
164.  In  the  former  edition  of  this 
work,  pages  290  to  296,  there  is  a  full 
examination  of  the  history  of  the 
question  treated  in  this  paragraph. 

(g)  Antea,  54  et  seq.,  on  "  Considera- 
tion."  "  I  have  always  understood  that 
an  indorsement  must  be  taken />nma 
facie  to  have  been  given  for  value,  and 
that  the  proof,  at  least  of  circumstances 
tending  to  throw  suspicion  on  such 
indorsement,  lies  on  the  party  dis- 
puting its  validity  before  the  indorsee 
can  be  called  upon  to  prove  that  he 
gave  value  for  the  bill."  Per  Parke,  in 
Heath  V.  Sansom,  1831 ,  2  B.  and  A.  291. 
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Oase  of  It  has  been  held,  that  one  of  several  part-owners  of  a  ship,  for 

junct  with  whose  accommodation  a  party  had  accepted  a  bill  while  in  advance 

^^^acoonmio-  for  them,  could  not  claim  (from  the  acceptor)  as  an  onerous  in- 

dauon  d^wer.  ^^^  ^^^  .  „^  ^^^^  ^^^^^  ^j  ^  Committee,  by  whose  authority 

bills  had  been  granted  for  the  price  of  subjects  purchased  under  a 
statute,  and  who  afterwards  retired  the  bills  individually  (from  a 
bank  with  which  they  had  been  discounted),  and  charged  the  payees 
on  them  (b) ;  or  an  agent,  who  admitted  on  oath  that  he  had  got  a 
bill  as  factor  from  his  constituent,  to  discount  and  place  the  pro- 
ceeds to  his  credit,  which  he  had  done,  and  afterwards  retired  the 
bill  with  his  own  funds,  it  being  held  no  ground  of  onerosity  that 
his  employer  was  ultimately  in  his  debt  on  the  whole  account  (c). 
Further,  when  a  stranger  paid  a  note,  while  the  granter  was  under 
diligence  for  it,  and,  having  got  an  assignation  to  the  diligence, 
charged  an  indorser,  who  alleged   that  he  was   trustee   for  the 
acceptor,  a  diligence  was  allowed  to  recover  his  books  and  those  of 
the  granter,  in  support  of  this  averment  (d).     On  the  other  hand, 
it  was  held  not  to  disprove  onerosity,  that  a  bill  indorsed  by  the 
drawer  to  his  law-agent,  and  by  him  to  a  bank,  on  which  diligence 
had  been  raised  by  the  bank,  was  found  in  the  agent's  repositories 
after  his  death,  with  a  re-indorsation  by  the  bank ;  it  being  held 
presumable  that  the  agent  had  retired  it  with  his  own  funds,  and 
that  the  re-indorsation  was  equivalent  to  a  receipt  (e).    Nor  was 
it  admitted  as  a  ground  of  suspending  a  charge  by  a  company  for 
payment  of  a  bill,  that  one  of  the  partners  individually  was  said  to 
have  prevented  delivery  of  goods  for  which  the  bill  was  granted  (/). 
It  has  been  also  decided  that  a  company,  one  of  whom  was  a 
brother  of  the  acceptor,  retiring  a  bill  to  which  they  were  no  parties, 
after  it  became  due,  and  part  had  been  paid  by  the  acceptor,  with- 
out an  indorsation  by  the  bank  who  held  it,  were  entitled,  as  oner- 
ous holders,  to  charge  the  drawer  (jr). 

(o)  Bousie  y.  Harvey,  18  Feb.  1832,  stances  of  the  case;  23  Jan.  18S4,  12 

10  S.  366.  S.  827. 

(5)  Campbell  v.   Lawrk,   26  Nov.  (e)   M^Lachlan    v.   Henderson^    16 

1831,  10  S.  62.  June  1881,  9  S.  763. 

(c)  Rust  V.  Brand,  12  Dec.  1834,  (/)  Lang  v.  AUan,  27  Jan.  1881,  9 
13  S.  193.  S.  837. 

(d)  Farquhar  v.  Shan,  2  Dec.  1830,  (g)  Muir  v.  M'Donald^  4  Mar.  1831, 
9  S.  112.  Agency  was  afterwards  held  9  S.  636. 

to  be  established  by  the  whole  circum- 
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As  indorsation  by  way  of  donation  has  been  sustained  (a),  it  indorsement 

bv  wftv  of 

may  probably  be  held  that  such  an  indorsee,  though  he  cannot  donation. 
allege  onerosity,  should  have  the  privileges  of  an  indorsee,  so  as  to 
be  freed  from  the  exceptions  pleadable  against  his  indorser.     The 
presumption  of  value  received  is  generally  applied  to  indorsations 
only  as  a  test  of  their  bona  JideSy  seeing  that  value  is  most  frequently 
given  for  fair  indorsations,  and  that  indorsations  without  value  are 
often  made  coUusively  for  behoof  of  the  indorser.    But  this  reason- 
ing fails  in  the  case  of  donation,  when  the  indorsement  is  irrevocable. 
On  the  other  hand,  if  a  bill  has  been  acquired  fraudulently,  the 
holder  will  not  be  entitled  to  the  privileges  of  an  indorsee,  though 
he  should  have  paid  its  full  amount.     This  doctrine  seems  to  have 
been  admitted  (6)  where  the  holder  of  a  bill,  on  reference  to  his 
oath,  deponed  that  he  had  given  value  for  it.     But,  as  onerosity 
only  had  been  referred,  the  Court  decided  that  the  party  so  refer- 
ring, having  perilled  the  case  on  that  ground,  could  not  enter  into 
the  question  of  bona  fides. 

Allegations  of  fraud,  or  engagements  inconsistent  with  onerosity.  Proof  of  want 
have  been  also  repeatedly  rejected,  unless  offered  to  be  proved  by  and  fcona^dw 
the  holder  s  writ  or  oath  (c).     It  has  been  also  held  that  incon-  oath, 
sistencies  between  a  party's  statements  on  the  record,  and  in  his 
judicial  examination  when  not  on  oath,  do  not  disprove  his  onerosity 
and  bona  fides  (cf).     As  to  the  various  circumstances  stated  on 
reference  to  oath  or  admitted,  which  confirm  or  disprove  onerosity 
or  bona  fidea^  there  can  be  no  general  rule ;  the  cases  cited  below 
are  noticed  merely  as  illustrations  {e). 


(a)  U,  M,  Advocate  v.  AVNeiU,  6 
Feb.  1864,  2  MTh.;  and  see  antea, 
p.  20. 

(b)  Meggtt  v.  Brown,  14  Feb.  1827, 
5  S.  and  D.  343. 

(c)  Bell,  13  May  1831,  9  S.  587 ; 
Ywng  V.  Pollock,  26  May  1832,  10  S. 
570,  where  the  Court,  after  the  oath 
had  been  taken,  held  it  incompetent  to 
contrast  it  with  previous  statements 
in  {HX>ceB8;  Swanaion  v.  Stewart,  21 
Jnnc  1838,  16  S.  1176;  Connal  v. 
Stalker,  23  Nov.  1849,  12  D.  169; 
A.B,  (Wedderbnrn  Y.Joel),  27  Nov. 
1»^9,  12  D.  188. 


(d)  Malcolm,  30  June  1835, 13  S.  1021. 

(e)  Hunter  v.  George^s  Trustees,  24 
May  1832,  10  S.  561 ;  affd.  13  Apr. 
1834,  7  W.  and  S.  333,  referred  to  as 
containing  a  good  statement  of  the 
general  rule  by  Hope,  L.  J.  C,  in  Ban- 
natyne  v.  Wilson,  13  Dec.  1855,  18  D. 
235  \— Wallace  v.  Scott,  10  June  1848, 
10  D.  1277 ;  MilUr  v.  Kippen,  9  Dec. 
1848,  11  D.  233;  Boag  v.  Fisher,  17 
Jan.  1849,  11  D.  362;  Thomson  v. 
Sharp,  28  Feb.  1849, 11  D.  887  ;  Mor- 
rison V.  Dick,  27  Nov.  1834,  13  S.  D. 
B.  95;  M'Fie  v.  Renwick,  11  July 
1835,  13  S.  D.  B.  1119. 


indorser. 
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Section  IV. 

INDORSATIONS  AFTER  THE  TERM  OF  PAYMENT. 

Indorsee,  after  It  is  a  question,  Iiow  far  an  indorsee  is  liable  to  the  exceptions 
ment,  liable  to  pleadable  against  his  indorser,  from  the  mere  circumstance  of  the 
m^uBi^  bill  or  note  having  been  indorsed  to  him  after  the  term  of  payment  ? 
Different  rules  *  were  formerly'  adopted  on  this  subject  in  Scotland 
and  in  England.  *  In  Scotland  it  was  formerly  held,  that  that  cir- 
cumstance was  not  of  itself  sufficient  to  affect  the  rights  of  the 
indorsee,  and  that  it  was  but  one  of  many  other  circumstances  which, 
if  combined,  might  throw  suspicion  on  the  indorsement  (a).  As  it 
appeared  to  the  Legislature  that  this  state  of  the  law  unduly  ex- 
tended the  privileges  of  bills,  by  making  them  negotiable  long  after 
the  period  fixed  by  the  parties  themselves  for  payment,  the  Mer- 
cantile Amendment  Act  assimilated  our  law  to  that  of  England. 
Under  the  English  law  the  negotiability  is  not  altogether  arrested 
at  the  term  of  payment ;  but  it  is  held,  that  after  that,  the  bill  comes 
disgraced  to  its  holder,  and  that  he  therefore  acquires  no  better 
right  to  it  than  his  indorser.  In  short,  in  place  of  acquiring  the 
rights  of  an  indorsee,  he  acquires  rights  more  resembling  those  of 
an  assignee  (6).  The  words  by  which  the  Mercantile  Amendment 
Act  amends  the  law  of  Scotland  are  brief  and  explicit :  "  When 
any  bill  of  exchange  or  promissory-note  shall,"  it  is  enacted,  "  be 
indorsed  after  the  period  when  such  bill  of  exchange  or  promissory- 
note  became  payable,  the  indorsee  of  such  bill  or  note  shall  be 
deemed  to  have  taken  the  same,  subject  to  all  objections  or  excep- 
tions to  which  the  said  bill  or  note  was  subject  in  the  hands  of  the 
indorser"  (c).  It  is  believed  that  no  cases  have  occurred  requiring 
the  Court  to  construe  the  provisions  of  this  enactment;  but,  in 
the  way  of  illustrations  of  the  mode  in  which  it  may  be  expected  to 
work,  the  decisions  of  the  English  Courts,  which  have  long  applied 
the  principle  it  embodies,  may  be  valuable.' 

(a)   Wilkiey,  Tfifeon,  30  Nov.  1811,  which  those  interested  in  the  history 

F.   C.  ;    M^Gowan  v.   J^PKellar,   24  of  the  matter  are  referred. 
Feb.  1826,  4  S.  498.     A  full  examina-  (6)  According  to  the  maxim,  Assig- 

tion  of  the  old  Scottish  decisions  on  natus  utitur  jure  atictoris. 
this  point  is  contained  in  the  former  (r)  19  &  20  Vict.  c.  60,  §  16. 

edition  of  this  work,  pp.  303-808,  to 
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Id  England  it  bas  beea  held,  that  the  circumstance  of  a  bill  or  uiuetinLioiiii  of 
.  .  this  role  (rom 

Dote  being  unpaid  after  the  term  of  payment  affixes  to  it  sucli  sus-  tba  law  of 

picion  as  should  prevent  anj  person  from  taking  it  without  inquiry. 
It  seems  to  he  established,  that,  in  general,  the  mere  circumstance 
of  a  person  taking  a  bill  or  note  after  the  term  of  payment,  subjects 
him  to  the  exceptions  pleadable  against  his  indorser  (a).  Thus,  a 
receipt  by  the  indorser,  granted  before  tlie  indorsement,  in  full  of 
all  demands,  was,  on  the  ground  now  stated,  found  effectual  to  the 
acceptor  against  the  indorsee  (b) ;  and  an  indorsee  who  had  token 
■  bill  after  the  term  of  payment  was  found  not  entitled  to  sue  the 
acceptor,  in  respect  that  the  indorser  had  got  it  from  the  defendant, 
with  reference  to  a  hypothetical  balance  on  accounts  between  them 
not  yet  settled,  so  that  the  defendant  was  not  yet  constituted  hU 
debtor  for  the  sum  in  the  bill  (c). 

There  are  some  limitations  of  the  rule  now  stated,  though  none  Limiintioo*  oj 
of  them  are  inconsistent  with  its  principles.  1.  It  has  been  held  (d),  the  law  of 
that  the  indorsee's  claim  is  liable  to  exceptions  on  the  hill  transaction, 
but  not  to  those  arising  from  collateral  matters.  'Thus  the  in- 
dorsee cannot  be  met  with  a  claim  of  set-off  which  the  acceptor  had 
iigainst  the  indorser,  even  though  the  indorsee  knew  of  it,  and  took 
'lie  bill  for  the  purpose  of  defeating  it  (e).'  2.  In  an  action  by  the 
holder  against  the  drawer  of  a  dishonoured  banker's  check,  which 

(«)  TIjU  was  tho  upinioD  cxprcned  Cr.  558.     There  are  a  number  of  Bpe- 

ia Brown  \.  Diiii>.  1789,  3  1'.  R-  82,  cialtiiia  in  this  CH.se,  which  cannot  be 

l*r  Buller  and  Asliumt,  J.,  overi'uliug  made  use  of  in  a  treatise  oo  Sriilrh  law. 

UrA  Kenyon,  C.  J.     The  Kimc  doc-  (c)    WhiUhead  v.  Walker,  1842.  10 

Irine  was   afterwards  held   by    Ixjrd  M.  and  W.  CU7  ;  Oa}d»  v.   Iliirrivm, 

Kenyon  at  Nisi  Priua,  iu  Good  v.  Caie,  1R51,  10   Exeli.   572.     In  these  cases 

aieti  7  T.   li.  427.  aa  the  ground  for  Coleiidge'a  opinion  in  Ooodnll  y,  l{ay, 

Jedding  a  number  of  cases  where  there  1835,  4  Dowl.  P.  C.  76,  was  treated  as 

ns  no  proof,  but  the  strongest  pre-  oliitcr  on  this  j>oiDt,  and   as   having 

naifitiou  of  fraud;   aud  also  by  the  probably  been  misrepor(«d.      In  Scot- 

Ciwrt  of  Kiitg'ii  Bench,  in  IkKhia  v.  laud,  if  the  claim  of  compensation  was 

Slirliwi.  7  T.   li.  431),  thongh   it  was  Uquid.  that  could  k-  pleadcl  (because 

Ibnnd  inapplicable   to   the  particular  pleadable  against  the  indorser) ;   and 

rjse;  as  likewise  in /fruu'ii  V.  Tiirmr.  In  England,  a  leaning  toasiniilarview 

1798,  7  T.  It.  H'M,  where  the  rule  was  has  been  shown,  for  if  llie  iudorser 

applied.  have  contraete^l  to  ullow  the  claim  to 

(i)  Thomtiiihgnod  Y.CIurl;iSi.atk.  bo  set  oS  against  (he  bill,  it  is  then 

331.  |>loadsble  against  the  indorsee,      i^ 

(>■)  Vtrlts  V.  Saiidiin;  2  Chitty,  R.  cases  cited  above,  and  Oi/yw  v.  Daiif. 


(>/)  BHrrenqh  v.    Mvnit,  1(1  B.   and 


1843,  12M.  and  W.I5fl. 
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the  drawer  liad  himself  issued  to  the  payee  for  value^  nine  months 
after  its  date,  he  was  foand  to  be  thereby  personally  excluded  from 
pleading  against  a  subsequent  holder  an  exception  which  he  had 
against  the  payee  (a).  The  same  principle  seems  applicable  to  the 
case  of  a  bill  or  note.  3.  It  has  been  decided,  with  regard  to  a  bill 
accepted  by  the  drawee  for  the  drawer's  accommodation,  which  the 
former  allowed  to  remain  in  the  latter's  hands  after  the  term  of 
payment,  that  a  person  taking  it  after  that  term  from  the  drawer 
has  a  good  claim  on  it  against  the  acceptor.  It  seems  to  have  been 
held,  that  the  only  purpose  of  giving  such  a  bill  to  the  drawer  was, 
that  it  might  be  negotiated,  and  that  this  purpose  might  be  served 
after  as  well  as  before  the  term  of  payment,  if  the  acceptor  still  left 
it  in  the  drawer's  hands  ^  without  any  condition  that  he  was  not  to 
indorse  it'  (6).  *  Whatever  may  be  thought  of  this  doctrine  (c),  it 
is  clear  that  the  indorsee  can  recover  if  he  got  such  a  bill  from  an 
indorser  who  had  given  value  for  it  (d).'  4.  It  has  been  held  that  an 
indorsee,  even  after  the  term  of  payment,  being  in  his  indorser^s  full 
right,  is  not  liable  to  objections  not  pleadable  against  him  ;  so  that, 
if  the  indorser  took  the  bill  or  note  before  the  term  of  payment,  an 
objection  that  it  was  granted  for  a  smuggling  transaction,  not  being 
pleadable  against  him,  cannot  be  stated  against  the  indorsee  {e). 

5.  Wlien  the  indorser  of  a  bill  or  note  pays  it  to  the  holder  after  it 
falls  due,  he  will  thereby  be  entitled  to  recover  its  amount  from  any 
of  the  preceding  parties,  though  the  holder  has  previously  recovered 
payment  in  part,  or  even  wholly,  under  securities  which  another 
party  lodged  with  him  (/).  The  indorser,  if  he  had  no  notice  of 
such  a  payment,  was  entitled  to  suppose,  from  the  bill  being  undis- 
charged in  the  holder's  possession,  that  it  was  unpaid,  and  having 
therefore  paid  it,  is  entitled  to  indemnity  from  the  previous  parties. 

6.  When  a  banker  has  received  a  bill  before  it  is  payable,  in 
security  of  a  balance  due  to  him,  and  it  is  afterwards  returned  to 

(a)  Bothm  V.  Stirling,  7  T.  R.  430.  (rf)  Per  Ellenborongh  in  Bosanquet 

(6)   Charles  v.   Marsden,  1808,    1  v.  Dudman,  1  Stark.  R.  1 ;  and  see 

Taunt.  224 ;  Stein  v.  Yglesias,  1884  ;  1  Watkins  v.  Maule,  1820,  2  Jac.  and 

C.  M.  and  R.  566;  Sturterant  v.  Ford,  Walk.  244. 

22  April  1842,  11  L.  J.  (C.  P.)  426  ;  (e)  Per  Lord  Ellenborough  in  Chal- 

Camithers  v.  West,  18  Nov.  1847,  17  mers  v.  Lanion,  1808,  1  Camp.  388. 

L.  J.  (Q.  B.)  4.  (/)   Buzzard  v.  Flecknoe,   1816,  1 

(c)   Compare    Tinson    v.    Francis,  Stark.  333,  per  Tx)rd  Ellenborough. 

1807,  1  Camp.  19. 
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his  debtor,  who,  however,  after  payment  is  refused  to  him,  gives  it 

back  to  the  banker  on  the  same  account,  without  receiving  new 

credit  for  it,  it  has  been  found  that  the  banker  resumes  his  former 

rights  in  it,  so  as  not  to  be  affected  by  intervening  exceptions  against 

the  right  of  the  party  depositing  it  (a).      As  the  banker's  right 

depended  in  this  case  on  the  original  indorsement  by  his  debtor, 

which  appears  to  have  remained,  it  must  have  drawn  back  to  the 

date  of  the  indorsement,  as  soon  as  the  bill  came  again  into  his 

hands.     7.  It  has  been  found  that  an  indorsee,  after  the  term  of 

payment,  though  his  right  may  be  affected  by  entries  proved  to 

have  been  made  by  his  indorser,  in  his  own  books  for  instance,  at 

the  same  time  and  as  part  of  the  same  act  with  his  indorsement, 

will  not  be  affected  by  other  entries,  not  proved  to  have  been  so 

made,  but  which  may  have  been  made  afterwards  (6). 

A  bill  or  note,  payable  on  demand,  is  not  held,  merely  from  its  When  indorsa- 
tion is  held  to 

terms,  to  be  overdue,  unless  payment  has  been  demanded  and  re-  be  after  term  of 
fused  (c).  Nor  is  such  demand  pleadable  against  the  holder  of  the 
bill  or  note,  unless  it  appears  ex  faciei  *  or  he  have  otherwise  know- 
ledge' of  it  (d).  It  has  been  further  decided  (^),  that  a  note  pay- 
able on  demand,  with  interest  till  paid,  is  not  overdue,  though  2^ 
years'  interest  appears  to  have  been  paid  on  it,  because  the  stipula- 
tion of  interest  implied  that  it  was  not  to  be  paid  immediately  (/). 
When  a  bill  was  indorsed  a  second  time  by  the  original  indorser, 
after  intermediate  indorsations,  it  has  been  held  that  the  second 
indorsement  must  have  been  made  after  it  was  returned  dis- 
honom^  (g).  In  the  case  of  a  bill  indorsed  for  value  after  the 
term  of  payment,  by  a  person  who  had  got  it  to  recover  payment 
for  a  previous  indorser,  this  indorser^s  right  was  held  effectual 
against  the  last  holder,  insomuch  that  a  new  bill  drawn  in  pay- 
ment of  the  first  by  the  drawers  of  that  bill,  when  payment  was 
demanded  from  them,  was  found,  in  a  question  between  an  agent 

(a)  Per  Lord  ElleDborough  in  Bo-  (e)  Gascoyne  v.  Smithy  1825, 1  M*L. 

nnquei  v.  Dudmany  1814,  1  Stark.  1,  and  Yo.  348,  per  Garrow,  B.     Vide 

Part  2.  also  Heywood  v.  Wat^oii^  4  Bing.  496, 

{h)   CoUenridge   v.   Farquharson^  1  and  opinion  of  the  Court  in  British 

Stark.  259,  per  Lord  Elleuborough.  Linen  Co.  y.  Mackay,  22  Jan.  1836, 

(f)  Barongh  v.    White,  4  B.  and  C.  F.  C. 

324,  6  D.  and  R.  379.  (/)   As  to  when  a  check  is  over- 

{d)  Brooks  v.   Mitchell,   1841,    11  due,  see  aufea,  pp.  118,  119. 

L  J.  (Ex.)  61.  (ff)  Fryer  y.  Brown,  1  R.  and  M.  146. 
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of  the  last  indorsee  and  the  acceptors^  to  be  payable,  after  notice 
given  them  by  the  previous  indorser  of  the  first  bill,  to  him  alone. 
The  last  bill  was  thus  held  to  be  the  produce  of  the  first  (a). 


Section  V. 

BILLS  OR  NOTES  LOST,  STOLEN,  OR  DESTROYED. 

1.  Rights  and  Duties  of  Holder. 

Holder  of  a  "  Where  any  bill  or  note  has  been  lost,  stolen,  or  fraudulently 

or  fraudulently  obtained,  the  holder  of  such  bill  or  note  suing  or  doing  diligence 
pS^r^ath^*  thereon  shall  be  bound  to  prove  that  value  was  given  by  him  for  the 
gave  value.       same ;  but  such  proof  may  be  by  parole  evidence  "  (6). 

'Prior  to  this  provision  of  the  Mercantile  Amendment  Act, 
proof  that  a  bill  had  been  lost,  or  stolen,  or  fraudulently  obtained, 
did  not,  unless  it  affected  the  holder  with  complicity  in  the  fraud, 
place  him  in  any  different  position  from  that  of  the  holder  of  any 
other  bill.  The  law  presumed  him  to  be  a  bona  fide  and  onerous 
holder,  and  permitted  want  of  bona  fides  and  consideration  to  be 
proved  only  in  the  usual  manner,  namely,  by  his  writ  or  oath  (c). 
Under  the  new  law,  his  bona  fides^  that  is  to  say,  his  absence  of 
knowledge  of  fraud,  would  still  be  presumed,  and,  unless  where  it 
was  shown  that  he  was  a  party  to  the  fraud,  could  still  be  rebutted 
only  by  writ  or  oath.  No  change  has  been  made  on  the  old  law  in 
this  respect.  But  on  the  acceptor  or  other  party  sued  proving  that 
the  bill  has  been  lost,  stolen,  or  fraudulently  obtained,  the  holder  is 
to  prove  that  he  gave  value  for  it.  The  effect  of  this  provision  is 
to  make  the  law  of  Scotland  substantially  the  same  as  that  of 
England.' 
Law  of  Eng-  In  England,  a  holder  may,  under  such  circumstances,  recover 

from  any  of  the  previous  parties,  and  they  may  safely  pay  to  him, 

(a)  Lee  and  Another  v.  Zagnry^  8  shall^  21  June  1799,  M.  Bill,  Ap.  11  ; 

Taunt.  114.  Swinton  v.  Beveridge^  21  June  1799, 

(6)  19  &  20  Vict.  c.  60,  §  15.  M.  10105 ;  Scott  v.  Kilmarnock  Bank- 

(r)    Craw/urd  v.  Royal  Banky  24  ivp  Co.,  27  Feb,  1812,  F.  C. 

Feb.  1749,  M.  875  ;  Lamhton  v.  Mnr- 


Sect.  V.] 


LOST  OR  STOLEN. 


203 


though  he  should  not  prove  to  them  that  he  gave  any  consideration 
for  the  bill  or  note  (a).     But  when  it  is  shown  that  a  bill  or  note 
has  been  lost  or  stolen,  even  the  holder  (on  reasonable  notice  given 
him  beforehand,  to  instruct  the  circumstances  under  which  he  re- 
ceived it)  will  be  bound  to  prove,  both  that  he  got  it  bonajidey  and 
that  he  gave  a  valuable  consideration  for  it  (6).     *  This  principle, 
which  was   that  first  adopted   by  the  English  Courts,  has  again 
been  returned  to,  after  a  very  remarkable  fluctuation  of  decisions. 
Although  it  was  much  less  favourable  to  the  holder  than  the  rule 
adopted  by  the  Scottish  Courts,  it  was  at  one  time  considered  to  afford 
too  great  facUities  for  the  circulation  of  improperly  obtained  bills. 
Accordingly,  in  addition  to  the  questions  of  good  faith  and  onerosity, 
Lord  Tenterden  further  put  it  to  the  jury  to  say  whether  the  holder 
had  exercised  due  caution  in  taking  it,  or  "  had  taken  it  under  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  a  prudent 
and  careful  man  I"    And  if  the  jury  found  that  he  had  been  negli- 
gent in  this  respect,  he  did  not  recover  (c).     This  rule  was,  on  the 
other  hand,  found  to  be  too  severe  on  innocent  holders,  and  was 
modified  so  as  to  allow  them  to  recover,  unless  it  was  proved  that 
they  had  not  acted  with  gross  negligence  (d).     Even  this  was  found 
too  stringent,  and  the  old  rule  was  then  re-adopted  {e). 

*  Of  the  operation  of  this  rule,  an  illustration  from  a  leading  Raphael  v. 
Eaglish  case  may  be  given  (/).     Some  Bank  of  England  notes  of  land. 
large  value  were  stolen.     In  the  usual  manner,  notice  of  the  par- 
ticulars was  sent ;  and  among  others  who  received  notice  was  the 
plaintiff,  a  money  dealer  in  Paris.    After  the  lapse  of  a  year,  one  of 


{a)  Per  Holt,  C.  J.,  3  Stalk.  71. 

(6)  MUUr  V.  Race,  1758,  1  Buit. 
452;  Peacock  \,  Rhodes,  1781,  2  Doug. 
d33 ;  Solomorts  v.  Bank  of  England, 
1791.  13  East.  135  ;  Collins  y,  Martin, 
1797,  1  B.  and  P.  648;  Lawson  v. 
Weston,  1801,  4  Esp.  56. 

(c)  Gill  V.  Cubit,  1824,  3  B.  and  C. 
466;  5110117  v.  Peacock,  1826,  3  Bing. 
406;  Stange  v.  Wigney,  6  Bing.  K. 
677 ;  Slater  v.  West,  3  Car.  aud  P. 
325. 

(rf)  Crook  V.  Jadu^,  1834,  5  B.  and 
Ad.  909;  Backhouse  v.  Harrison,  1834, 
5  B.  and  Ad.  1098. 


(e)  Goodman  v.  Harvey,  1836,  4 
Ad.  and  E.  870;  Bank  of  Bengal  v. 
M'Leod,  7  Moore,  P.  C.  35  ;  Hayes 
V.  Caulfeld,  1843,  5  Q.  B.  81.  Per 
Williams,  J.,  in  Ingham  v.  Primrose, 
28  June  1859,  29  L.  J.  (C.  P.)  294. 
The  statement  in  Chitty,  p.  179,  note 
6,  that  the  law  as  laid  down  by  Ten- 
terden, in  Gill  V.  Cubit,  supra,  is  still 
followed  in  America,  seems  to  be  a 
mistake.  See  Story  on  Bills,  §§  194 
and  416. 

(/)  Raphael  v.  Bank  of  England, 
1855,  25  L.  J.  (C.  P.)  33.  * 
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the  notes  (for  L.500)  was  presented  to  him  by  a  stranger,  and  after 
an  examination  of  the  passport,  was  discounted  on  the  usual  terms. 
The  money  dealer  did  not  look  at  the  list  of  stolen  notes  sent  to  him. 
The  jury  returned  a  special  verdict,  finding  that  the  money  dealer 
had  given  value  for  the  note,  and  did  not  know  at  the  time,  although 
he  had  the  means  of  knowing  in  his  possession,  that  the  note  was 
stolen.  It  was  held  that  the  money  dealer  was  entitled  to  recover 
from  the  bank.  Lord  Tenterden*s  doctrine  as  to  negligence  was 
treated  as  exploded;  and  it  was  explained  that  taking  a  bill  in  bona 
fide  meant  only  taking  the  bill  really  and  truly  for  value,  and 
without  knowledge  of  the  robbery,  or  other  fraud,  as  the  case 
might  be.' 

2.  Rights  and  Duties  of  Loser. 
Duty  of  loeer  Although  a  bill  or  note  should  be  lost  or  destroyed,  even  while 

in  regard  to         ,  °    ^  ^  '^      ^ 

protesting,  etc  in  the  drawee's  hands,  the  creditor  must  protest  it  for  non-accept- 
ance and  non-payment,  as  if  it  were  extant,  and  must  give  due 
notice  of  its  dishonour  to  dll  the  previous  parties,  otherwise  he  will 
lose  his  recourse  against  them  (a).  The  protest,  in  such  a  case, 
may  be  made  on  a  copy  of  the  bill  or  note.  In  taking  a  protest  for 
non-payment,  though  the  bill  be  lost,  in  order  to  preserve  recourse, 
it  is  proper  to  accompany  the  protest,  as  suggested  by  Marius  (&), 
with  an  offer  of  security  against  its  reappearance.  But,  notwith- 
standing the  opinion  expressed  by  that  author,  viz.,  that,  if  the 
acceptor  refuses  payment  on  such  an  offer,  he  will  be  liable  in  all 
damages,  it  is  clear  that  none  of  the  parties  could  be  obliged  to  pay, 
until  the  loss  was  proved  in  an  action,  and  security  found  against 
its  reappearance  (c). 

Action  of  When  a  bill  or  note  has  been  lost  or  destroyed,  its  contents  may, 

proving  the  ^  ,  ^  y       '  */  ^ 

tenor.  notwithstanding,  be  established  in  Scotland  by  a  process  for  proving 

the  tenor.     In  this  process,  the  pursuer  must,  in  the  first  place, 

(a)  This  was  held  by  Lord  ElleD-  to  be  thereby  precluded  from  his  re- 
borough  in  Thackray  v.  Blackett,  3  course  against  the  drawer.     Story,  § 
Camp.  164,  where  the  drawee  of  certain  279. 
bills  having  destroyed  them  by  mistake,  (6)  80. 

the  holder,  who,  though  he  presented  (c)  Ewing  v.  Hibbert^  4  July  1823, 

them  for  payment,  did  not  notify  their  2  S.  455  ;  Hansard  v.  Robinson^  7  B. 

non-payment  to  the  drawer,  was  found  and  C.  90. 
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establish  the  fact  and  particular  mode  of  its  loss  or  destruction^  or 
the  casus  amissionisj  and  he  will  then  be  allowed  to  prove  the  tenor 
of  the  writing  in  the  manner  required  in  such  processes  with  regard 
to  all  written  instruments  that  are  lost  or  destroyed.   In  one  case  (a), 
the  pursuer,  in  a  proving  of  the  tenor  of  a  bill,  was  required  to 
condescend  specially  on  the  cause  of  its  disappearance,  before  he 
could  be  allowed  a  proof,  though  there  was  no  evidence  of  its  being 
retired.     In  another  case  (6),  the  First  Division  of  the  Court  dis- 
missed a  process  for  proving  the  tenor  of  a  lost  bill,  which  had  been 
brought  against  the  acceptor's  representatives,  in  respect  that  no 
cams  amissionis  was  stated,  holding  that,  as  to  a  bill  or  note,  there 
was  a  presumption  of  payment,  from  the  mere  circumstance  of  its 
being  no  longer  in  the  creditor's  possession,  without  the  necessity  of 
a  discharge,  as  in  the  case  of  a  bond,  and  that  this  presumption 
was  not  obviated  merely  by  proving  that  the  bill  had  once  existed. 
The  converse  of  this  doctrine  was  laid  down  in  an  earlier  case  (c), 
in  which  it  was  held  that  casus  amissionis  did  not  require  to  be 
proved  where  the  writ  was  not  extinguished  simply  by  retiring  it. 
In  another  case  (d),  a  process  for  proving  the  tenor  of  a  lost  bill 
vas  dismissed,  on  the  ground  that  the  casiis  amissionis  libelled,  viz., 
that  the  bill  had  been  borrowed  with  other  papers  by  the  debtor's 
sgent,  and  had  never  since  appeared,  was  not  sufficient  to  warrant 
*  proving  of  the  tenor,  which  was  held  to  be  matter  of   great 
delicacy  with  regard  to  a  bill,  and  never  to  be  admitted  except  on 
strong  grounds.      But  the  Court  reserved  the  pursuer's  recourse 
against  the  debtor's  agent. 

A  proving  of  the  tenor  may  be  pursued,  not  only  by  the  creditor 
in  the  bill  or  note,  but  by  any  party  who  has  a  direct  interest  in  it ; 
for  instance,  by  the  acceptor,  if  he  has  paid  it,  and  wishes  to 
establish  the  payment  as  an  article  of  credit  with  the  drawer,  or  if 
the  pursuer  is  drawer,  and  has  given  the  drawee  credit  for  the  bill 
or  note  in  their  mutual  account,  on  the  supposition  that  the  drawee 
was  to  pay  it  (e). 

(a)  Campbell  Y.  York  Buildings  Com-  {d)  Mac/arlane  v.  M'Nee,  28  Feb. 

pony's  Crs,  22  Feb.  1780,  Morr.  16828.  1826,  4  S.  509. 

(6)  Carsm  v.  Macmicken,  14  May  («)  Forbes  on  Bills,  2&-9,  and  case 

1811,  F.  C.  of  DnmmondY.Jackson,27  Nov.  1701, 

(c)   A.  T.  B.y   21   Nov.    1749,   M.  which  is  there  cited. 
15283. 
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Loser's  right  to 
demand  a  new 
bill,  or  sue  on 
lost  bill. 

1.  Where  lost 
bill  not 
negotiable. 


2.  Where  the 
lost  bill  was 
negotiable. 


But,  although  the  loss  or  destruction  of  a  bill  or  note,  and  also 
its  contents,  be  thus  proved,  the  creditor  wiU  not  be,  in  all  cases, 
entitled  unconditionally,  either  to  have  a  new  instrument  from  the 
drawer  in  place  of  the  former  one,  if  it  has  been  lost  or  destroyed 
before  the  term  of  payment,  or  to  enforce  payment  of  it  when  due. 
If,  indeed,  the  first  instrument  has  been  destroyed,  so  that  no  claim 
can  arise  on  it,  or  has  been  specially  indorsed  by  the  payee  to  the 
person  who  lost  it,  so  that  no  other  person  can  claim  on  it,  or,  being 
made  payable  to  a  specified  person,  has  never  been  indorsed,  the 
drawer  cannot  then  allege  against  granting  a  new  bill  or  note,  that 
he  runs  the  risk  of  a  claim  from  any  third  party  on  the  former  one, 
nor  can  any  of  the  parties  liable  under  it  assign  this  reason  for 
refusing  payment  (a).  Probably,  however,  it  would  be  necessary 
in  Scotland,  that  the  creditor  claiming  payment  of  a  lost  bill  or  note 
not  indorsed,  or  specially  indorsed  to  him,  or  requiring  the  drawer 
to  grant  a  new  bill  or  note  instead  of  it,  should  previously  find 
surety  that  he  will  not  indorse  the  first  instrument  to  a  third  party, 
if  found.  ^  In  England,  where  an  action  is  founded  on  a  bill  alleged 
to  have  been  lost,  the  Court  has  power  to  order  indemnity  to  be 
given  to  its  satisfaction  against  the  claims  of  any  other  person  (b)J 

If  the  lost  bill  or  note  is  blank  indorsed,  or  payable  to  the 
bearer,  so  as  to  be  transferable  by  delivery,  the  creditor  cannot 
maintain  action  for  it,  without  finding  surety  to  the  defendant 
against  his  being  made  liable  for  payment  to  some  other  holder. 
Forbes  lays  it  down,  that  in  such  a  case  the  drawer  may  be  com- 
pelled to  give  new  bills,  the  same  with  the  former, — f.^.,  if  number  1 
has  been  lost,  that  he  may  be  compelled  to  give  another  number  2, 
to  be  paid  if  number  1  is  not  paid ;  and  he  seems  to  think  that 
warrandice  will  not  be  required  except  after  the  term  of  payment  (c). 
Warrandice  would  undoubtedly  be  necessary  in  that  case ;  because, 


(a)  In  Hart  v.  King,  12  Mod.  310, 
Holt,  C.  J.,  sustained  a  claim  against 
the  drawer  of  a  bill  which  was  lost,  on 
the  latter  admitting  that  he  had  signed 
it.  It  is  not  said  that  the  bill  had  been 
indorsed.  In  Long  v.  Baillie,  2  Camp. 
214,  note,  which  was  an  action  for  the 
amount  of  a  bill  made  payable  to  the 
drawer,  and  by  him  specially  indoi-sed 
to  the  plaintiff,  against  the  acceptor. 


the  jury  found  for  the  plaintiff,  on  the 
loss  of  the  principal  bill,  and  the  cor- 
rectness of  a  copy  which  was  produced 
being  established.  As  to  the  case  of 
a  bill  or  note  destroyed,  vicU  Lord 
EUenborough^s  opinion  in  Pierson  v. 
Hutchinson,  2  Camp.  221 ;  alao  Chltty, 
183. 

(6)  17  &  18  Vict.  c.  126,  §  87. 

(c)  Forbes,  28. 
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at  the  time  when  the  second  bill  is  granted,  a  finder  of  the  first  bill 
may  have  exacted  payment  from  some  of  the  other  parties  to  it. 
It  seems  to  be  also  necessary,  though  the  second  should  be  granted 
before  the  first  falls  due ;  because,  though  the  payment  of  it  be 
made  conditional  on  non-payment  of  the  first,  yet,  as  the  first  is 
payable  absolutely,  any  holder  may  exact  payment  under  it  long 
after  the  term  of  payment,  and  after  the  second  bill  has  been  paid, 
on  the  supposition  that  it  would  not  be  found.     *  Under  the  Eng- 
lish common  law,  as  it  existed  prior  to  the  statute  17  &  18  Vict, 
c.  125,  referred  to  in  the  last  section,  where  a  negotiable  instrument 
was  lost,  the  loser  had  no  remedy  either  in  an  action  on  the  bill  (a), 
or  in  an  action  for  the  consideration  given  for  it  (6),  though  he  had 
a  remedy  in  equity  on  finding  security  (c). 

*  Where  a  bill  has  been  lost,  the  holder  has  still  his  action  for  Right  to  sue  for 
the  value  he  gave  for  it.     In  this  action  he  must  prove  the  loss  of  tion  given  for 
the  bill,  and  give  security,  to  the  satisfaction  of  the  Court,  against 
other  demands  on  it.     If  he  do  this,  and  show  good  equitable 
grounds  for  his  demand,  he  will  succeed.'    In  a  case  (d),  where  the 
holders  of  certxun  notes  issued  by  two  several  banks  cut  each  note 
into  halves,  one  of  which  only  contained  subscriptions,  and  sent 
each  half  to  its  destination  in  a  separate  parcel  from  the  other,  the 
Court  of  Session  decided,  on  the  halves  which  contained  the  signa- 
tures being  lost  or  stolen,  that  the  holders  had  no  claim  against  the 
hanks  on  the  remaining  halves  for  the  amount  of  the  notes,  even  on 
security  against  the  reappearance  of  the  lost  halves.     The  Court 
are  said  to  have  proceeded  on  the  ground  that  the  holders  had  pre- 
cluded themselves  from  the  equitable  remedy  which  they  claimed, 
by  cutting  the  notes.    But  the  judgment  was  reversed  on  appeal  {e)  ; 
and  the  case  was  remitted,  with  instructions  to  allow  a  proof  of  the 
pursuer  s  averments  in  support  of  his  claim, — e.g.,  as  to  the  fact  of 
the  halves  preserved  forming  part  of  notes  issued  by  the  bank, 
the  mode  in  which  the  other  halves  were  lost,  and  other  facts  stated 
by  him, — as  well  as  of  the  defender's  counter  averments.     The  de- 
Co)  Hansard  v.  Robinson,  7  B.  and  (d)  Maherly  and  Co.  v.   The  Bank 
C.  95.                                                             of  Scotland  and  Commercial  Bank,  27 

(h)  Clay  ▼.  Crowe,  8  Exch.   295 ;      Feb.  1822,  1  Shaw,  360-1. 
iMingerJUld  v.  Wilby,  4  Esp.  159.  (e)  1  Mar.  1825,  I  W.  and  S.  10. 

(c)  Walmsley  v.  Child,  1  Ves.  sen. 
338 ;  Toulmin  v.  Price,  5  Ves.  238. 
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fenders,  however,  having  declined  to  meet  the  pursuer  in  this  proof, 
decree  was  pronounced  in  his  favour  (a).  The  House  of  Liords 
held,  that  the  equitable  remedies  competent  in  the  case  of  bills  or 
notes  which  are  entirely  lost  were  equally  competent  in  this  case, 
where  only  part  of  them  was  lost ;  and  that  such  remedies  were  not 
excluded  by  the  circumstance  of  the  pursuer  having  cut  the  notes, 
if  he  did  so  only  to  diminish  the  risk  of  loss  (6).  There  was  not 
here  a  proving  of  the  tenor,  as  the  action  was  brought  not  on  the 
instruments  themselves,  but  generally  for  the  debt ;  and  their  iden- 
tity was  averred  merely  in  support  of  that  action  (c). 
Bemedy  It  has  been  decided,  both  in  Scotland  and  England,  that  the 

office,  or  other  Postmaster-Gcneral  is  not  liable  for  bills  or  notes  stolen  from  letters 
^^'^^^^  ^*  put  into  the  PostH)fl5ce,  although  the  theft  has  been  committed  by 
a  letter-carrier  (d).  But  a  deputy-postmaster  is  responsible  for  not 
delivering  letters  in  due  time,  according  to  their  address,  within  the 
post-town  where  he  resides  (e),  unless  where  the  plaintiff  might,  by 
due  diligence,  have  prevented  the  damage  thence  arising  (/).  It 
has  been  held,  that  if  a  party  is  desired  by  his  correspondent  to 
remit  him  money  in  a  bank-bill  by  post  (jf),  or  even  if  no  instruc- 
tions be  given,  yet,  as  that  is  the  usual  mode  (A),  he  will  not  be 
liable  to  his  employer,  though  the  bill  should  be  stolen,  and  the 
proceeds  drawn  by  a  third  party.  But  he  will  be  liable  for  the  loss 
if  he  has  not  taken  care  that  the  letter  is  put  safely  into  the  Post- 


(a)  11  Mar.  1826,  4  S.  550. 

(6)  In  Wright  v.  Smith,  2  B.  and  A. 
501,  the  practice  of  cutting  notes  into 
two,  and  sending  the  several  halves  by 
separate  conveyances,  was  recognised 
by  the  Court  of  K.  B.,  per  Abbot,  C. 
J.,  as  a  reasonable  precaution.  The 
case  turned  on  another  point,  which  is 
noticed  afterwards  in  the  chap,  on 
Negotiation. 

(c)  The  objection,  that  there  ought 
to  have  been  a  proving  of  the  tenor, 
was  disregarded  both  in  the  Court  of 
Session  and  in  the  House  of  Lords. 

(cf)  Lane  v.  Cctton,  1  Lord  Raym. 
646,  confirmed  by  Whitfield  v.  Lord  de 
Spenser,  2  Cowp.  754.  The  same  point 
was  decided  in  Scotland,  after  an  ar- 
gument which  referred  to  these  two 


decisions,  in  Parries  v.  Elder,  21  June 
1799,  M.  10103. 

(e)  This  was  decided  in  Rouming  v. 
Goodchild,  3  Wils.  443,  where  a  de- 
puty-postmaster had  detained  a  letter 
addressed  to  the  plaintiff,  on  account 
of  his  refusing  to  pay  an  extra  charge 
of  one  halfpenny  besides  the  regular 
postage,  which  extra  charge  was  found 
to  be  illegal. 

(/)  Harden  v.  Dalton,  1  C.  and  Pay. 
181. 

(g)  Cuming  v.  Marshall,  21  Dec. 
1752,  Morr.  10095.  Vide  also  this 
case  as  to  the  proof  admitted  of  the 
letter  containing  the  notes  having  been 
put  into  the  Post-office. 

Qi)  Warwick  v.  Noakes,  Peake,  67. 
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oflBce ;  for  instance,  if  he  has  delivered  it  to  a  bellman  on  the  streets 
of  London  (a).  *  Under  the  Carriers  Act  (6),  when  bills  or  notes 
are  sent  bj  a  carrier,  of  an  aggregate  valae  exceeding  L.IO,  the 
sender  must  declare  the  value,  and  pay  such  increased  charge  as  the 
carrier's  published  table  of  rates  may  authorize.' 

(a)  Tn  Hawkins  Y.  Rutt^  Peake,  186,  him  to  remit  some  money  in  bills  by 

per  liord  Kenyon,  such  a  delivery  was  poet. 

held   not    to  exoner  the  defendant,  (6)  1  Will.  IV.  c.  68,  §§  1,  4. 
where  his  correspondent  had  desired 
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CHAPTER    IV. 

OF  ACCEPTANCE. 

Transference,  by  indorsement  or  otherwise,  has  been  discussed 
before  acceptance,  because  the  former  is  common  to  bills  and  notes, 
whereas  the  latter  is  peculiar  to  bills.  It  has  been  said,  that  a 
promissorj'-note  may  be  considered  as  a  bill  accepted  at  the  time  of 
issuing  (a).  But,  according  to  its  plain  import,  it  is  a  direct  obli- 
gation by  the  granter  to  pay  a  certain  sum  to  a  third  party.  A  bill, 
on  the  other  hand,  is  a  request  to  a  third  party,  called  the  drawee, 
to  pay  a  certain  sum,  either  to  the  drawer  or  to  some  creditor  of 
his.  The  act  by  which  the  drawee  binds  himself  to  pay,  in  terms 
of  this  request,  is  his  acceptance. 

Bills  payable  on  demand  require  no  acceptance,  because  they 
are  due  when  presented.  Whether  acceptance  is  necessary  in  bills 
payable  at  sight,  depends  on  the  question  whether  they  are  payable 
on  demand,  or  whether  three  days  of  grace  must  be  allowed  on 
them.  This  point  shall  be  afterwards  discussed  in  considering  the 
payment  of  bills. 

There  is  another  kind  of  acceptance,  called  acceptance  supra 
protest,  which  shall  be  separately  considered  (6). 


Section  I. 


WHO  MAY  ACCEPT  1 


Who  may  "j^jj^  rulcs  which  havc  been  laid  down,  as  to  the  parties  generally 

to  bills  or  notes,  apply  also  to  acceptors.   If  the  holder  of  a  bill  finds 
the  drawee  incapable  of  contracting, — for  instance,  a  minor,  a  mar- 

(a)  2  Blackst.  470  ;  Bayley,  170.  (b)  Vide  Chapter  on  Negotiation. 
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ried  woman,  or  an  idiot, — he  may  consider  the  bill  as  dishonoured  (a), 
and  protest  it  for  recourse  against  the  drawer.  The  drawing  of  a 
bill  implies  a  guarantee  by  the  drawer,  that  the  drawee  is  capable 
of  binding  himself ;  and,  if  he  is  not,  the  drawer  will  be  liable  for 
his  non-acceptance  from  incapacity,  as  well  as  from  any  other  cause. 

It  has  been  already  shown  that  a  person  may  become  bound,  as  Whether 

riniii  i»i«  yi\      1  ^  holder  bound 

acceptor  ot  a  bill,  by  the  act  of  his  agent  (o)  ;  but  a  clear  and  ex-  to  take  aocept- 
press  authority  from  the  principal  must  be  produced,  otherwise  the  of  drawee. 
holder  will  not  be  bound  to  take  such  an  acceptance  as  effectual  (c). 
It  has  been  said  (cf),  that  if  the  holder  takes  an  acceptance  by  pro- 
curation, without  notice  to  the  other  parties,  they  will  be  released  if 
the  procuration  turns  out  bad.   But  it  will  immediately  appear,  that 
no  notice  could  prevent  such  a  result,  unless  the  acceptance  were 
rejected  and  the  bill  protested  for  non-acceptance.     The  holder, 
therefore,  admits  the  procuration  at  his  own  risk.     It  has  been 
doubted,  whether  the  holder  of  a  bill  is  bound  to  take  an  accept- 
ance, in  any  case,  by  an  agent  (e),  as  it  multiplies  the  proof  which 
he  must  bring  in  an  action  on  the  bill.   This  doctrine  is  inapplicable 
in  Scotland,  where  no  proof  of  subscription  is  necessary  even  to 
authorize  summary  diligence  on  a  bill  or  note,  and  where  summary 
diligence  would  be  issued  against  the  principal,  on  a  document  signed 
for  him  by  procuration  (/),  leaving  him  to  dispute  the  procuration, 
like  the  genuineness  of  his  signature,  in  a  suspension.    But  although 
the  holder  were  obliged  to  prove  the  procuration,  that  does  not 
appear  to  be  a  reason  for  refusing  to  take  such  an  acceptance,  as 
this  is  a  recognised  mode  of  subscribing  bills,  which  all  parties  must 
have  had  in  view.    Beawes  observes,  that  the  holder  must  take  such 
an  acceptance  when  the  procuration  is  clear  (g).     The  two  case^ 
cited  to  the  contrary  (h)  do  not  relate  to  bills,  but  to  transactions 
not  generally  managed  by  procuration,  and  in  which,  therefore,  the 
party  was  found  not  liable  to  accept  the  procurator's  acts  as  those 
of  his  principal. 

*  If  there  be  no  address  on  a  bill,  any  person  may  accept  it,  the  Acceptance  by 

one  who  is  not 

(o)  Chitty,  194.       (h)  Antea,  147.  (h)  Coorev,  Callaway,  1795,  1  Esp. 

(c)  Beawes,  No.  87.  116;  and  Richards  v.  Barton,  id.  268, 

{(f)  1  Bell,  399.       (c)  Chitty,  194.  cited  by  Chitty,  194.  The  former  case  re- 

(/)  *Vide  Chap,  on  Action  and  Dili-  lated  to  a  conveyance  of  real  property ; 

gence.  the  latter  to  the  purchase  of  an  annuity 

ig)  No.  87.  to  be  secured  on  certain  premises. 


212 


ACCEPTANCE  OF  BILLS. 


[Chap.  IV. 


Bill  addressed 
to  two  or  moref 
accepted  by 
one. 


defect  in  the  address  being  supplied  by  the  acceptance  (a).  But  if 
the  bill  bear  an  address  to  any  one,  that  person  alone  can  accept. 
Thus,  if  a  bill,  addressed  to  a  person  named  Hart,  be  accepted  by 
another  named  Clarke,  the  latter  cannot  be  sued  as  acceptor  (b). 
And  if  a  bill  be  addressed  to  one  and  accepted  by  two,  the  accept- 
ance by  the  latter  is  null ;  and  the  bill  is,  moreover,  vitiated  as  to 
the  former  by  having  been  altered  in  an  essential  part  (c).  It 
seems,  however,  that  a  second  person  may  accept  a  bill  addressed 
to  a  first,  if  he  accept  on  the  footing,  expressed  (d)  or  understood  (e) 
at  the  time  the  bill  was  issued,  that  he  was  to  be  cautioner  for  the 
first ;  and  if  a  person  in  this  way  become  validly  a  party  to  a  bill, 
he  stands  towards  the  holder  in  the  same  relation  as  if  he  were  a 
co-principal,  his  rights  as  cautioner  merely  regulating  his  right  of 
relief  against  the  true  principal  (/).' 

In  the  opposite  case,  where  a  bill  is  addressed  to  two  persons  (not 
in  partnership),  and  only  one  of  them  accepts,  the  holder  is  not  bound 
to  take  the  acceptance,  as  it  is  not  conformable  with  the  bill  (g) ; 
unless  the  bill  is  addressed  to  two  persons,  "  or  either  of  them,"  in 
which  case  the  acceptance  of  either  is  a  sufficient  compliance  with  the 
drawer  s  mandate  (A).  The  objection  to  bills  or  notes  which  are 
uncertain  as  to  amount,  or  the  names  of  the  payee  or  debtor,  or  the 
ultimate  enforcement  of  the  obligation,  viz.,  their  inconsistency  with 
the  nature  of  a  bill  or  note  (i),  does  not  seem  to  be  applicable  in 
this  case,  since  one  obligant  at  least,  viz.,  the  drawer,  is  bound  at 
all  events,  whether  the  one  drawee  or  the  other  accepts.     When  a 


(a)  Gray  v.  Milne^  1819,  3  Moore, 
90. 

(6)  Davis  V.  Clarke,  24  May  1844, 
13  L.  J.  (Q.  B.)  305. 

(c)  Antea,  112,  under  Alterations 
on  Acceptors. 

((/)  Macdougall  v.  Foyer,  13  Feb. 
1810,  F.  C. 

(e)  Clerk  v.  Blackstock,  1816,  Holt, 
N.  P.  474.  A  promiasory-note  was 
made  in  the  usual  terms  by  Jackson, 
and  below  his  signature  Blackstock 
subscribed.  In  an  action  against 
Blackstock,  it  appeared  that  his  name 
had  been  added  as  surety.  Bay  ley,  J., 
ruled  that  an  additional  stamp  was  not 


necessary,  if  it  was  part  of  the  original 
bargain  that  Blackstock  should  sub- 
scribe ;  and,  on  its  appearing  to  have 
been  so,  the  plaintiff  had  a  verdict. 

(/)  Sharp  V.  Harvey,  24  Jime  1808, 
M.  voce  Bill,  Apx.  No.  22 ;  Gibson  v. 
CampbeU,  27  Nov.  1753,  M.  1406. 
Compare  with  the  cases  cited  in  this 
paragraph,  those  cited  before  (p.  174), 
in  the  paragraph  on  Indorsation  by  a 
person  who  is  not  the  payee. 

(g)  Vide  Molloy,  2,  10,  18 ;  Marius, 
64-5. 

(h)  Scarlett,  C.  10,  R.  39 ;  BeawK, 
No.  228 ;  Marius,  65. 

(i)  Antea,  p.  11. 
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bill  is  drawn  on  several  partners,  the  acceptance  of  one  partner, 
either  under  the  company's  firm,  or  for  himself  and  the  other  part- 
ners, is  sufficient  (a).     His  individaal  acceptance  is  insufficient  (6). 


Section  II. 


TIME  OF  ACCEPTANCE. 


By  the  custom  of  merchants,  the  drawee  is  allowed  twenty-four  Time  allowed 
hours,  or  till  the  day  after  the  bill  is  presented  to  him,  to  consider  accept 
the  state  of  accounts  betwixt  him  and  the  drawer,  and  determine 
whether  he  will  accept  or  not  (c),  unless  the  post  goes  out  in  the 
meantime,  when  it  is  said  that  the  bill,  if  not  accepted  immediately, 
should  be  protested,  so  that  its  dishonour  may  be  notified  by  the 
first  post  (d).  If  acceptance  is  refused  within  the  twenty-four 
hours,  a  protest  and  the  other  necessary  measures  ought  to  be  taken 
immediately  (e).  If  the  drawee,  after  keeping  the  bill  for  twenty- 
four  hours,  requu'es  more  time,  it  has  been  pointed  out  as  the  safest 
course,  to  give  the  other  parties  notice  of  the  non-acceptance  (pro- 
testing previously  for  non-acceptance)  (/),  that  they  may  be  put  on 
their  guard  {g).  It  is  said,  that,  if  the  drawee  accepts  after  all,  the 
holder  may  demand  that  his  acceptance  should  be  of  the  date  when 
the  bill  was  first  presented  (h), 

*  A  bill  may  be  accepted  before  it  is  drawn.     By  signing  his  Acceptance 
name  on  a  blank  bill  stamp,  the  signer  gives  to  the  holder  power  to  ia  drawn, 
fill  op  the  document  either  as  an  acceptance  or  as  a  promissory-note 
for  any  sum  which  the  stamp  will  cover,  and  at  any  term  of  pay- 
meDt  which  he  pleases  to  select ;  and  the  signer  is  not  entitled  to 


(a)  Antea,  p.  164.  (6)  Ibid. 

(c)  Mariuft,  62 ;  Malynes,  3,  6,  1. 
ftr  Treby,  C.  J.,  in  Bellasis  v.  Hester^ 
1  Lord  Raym.  281,  who  says  that  the 
dnwer  ought  to  be  allowed  the  whole 
day.  by  law  to  view  the  bill.  The  Code 
de  Commerce  allows  only  twenty -four 
boon.    Noaguier,  §  352. 

,(rf)  Beawes,  No.  17.        (e)  Ibid. 

(/)  V.  opinion  given  to  this  effect 
by  Forbes,  70. 


(g)  Per  Lord  Ellenborough  in  In- 
gram V.  Forster,  2  Smith's  Rep.  245. 
Chambre,  J.,  had  previously  overruled 
the  objection  of  want  of  notice  at  the 
trial.  A  new  trial  was  allowed  on  an- 
other ground ;  but  I^rd  Ellenborough 
also  suggested  the  want  of  notice  as  a 
proper  subject  of  inquiry  at  a  new 
trial. 

{h)  Scarlett,  C.  10,  R.  18. 
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notice  either  of  the  time  or  the  terms  on  which  the  bill  may  be  filled 
up  (a).' 

Acceptance  may  be  made  even  after  the  term  of  payment  fixed 
in  the  bill  (6),  and  after  a  prior  refusal  to  accept  (c),  the  chief  object 
of  the  bill  being  payment  of  the  money,  without  exclusive  reference 
to  the  term  of  payment  (d).  Acceptance  after  the  term  of  payment 
will  bind  the  acceptor  to  pay  the  bill  on  demand.  But  he  alone 
will  be  liable,  not  the  drawer  or  prior  indorsers,  unless  the  bill  has 
been  protested  for  non^cceptance  and  non-payment,  and  notice  of 
both  duly  given  to  them  (e). 

It  has  been  doubted  (/),  whether  a  drawee,  though  he  has 
effects  of  the  drawer  in  hb  hands,  should  accept  after  he  hears  of 
his  bankruptcy,  as  one  of  the  creditors  ought  not  to  be  paid  before 
another.  This  question  is  not  perhaps  of  much  importance  in  Scot- 
land, since  the  draft,  whether  accepted  or  not,  operates  an  assign- 
ment to  the  payee  of  the  drawer^s  funds  in  the  drawee's  hands, 
when  intimated  to  him,  and,  if  there  is  no  intervening  diligence, 
will  be  effectual  from  that  date,  although  the  drawer  become  bank- 
rupt before  intimation,  unless  it  is  an  illegal  preference,  under  the 
Act  1696,  or  otherwise.  Even  in  that  case,  the  transference  will 
be  effectual,  unless  the  other  creditors  challenge  it.  It  is  only 
when  the  drawer's  estate  has  been  sequestrated,  or  otherwise  at- 


(a)  Lyon  v.  Butter^  7  Dec.  1841, 
4  D.  178 ;  Grassick  v.  Farquharson^ 
8  July  1846,  8  D.  1073;  and  cases 
cited,  antea  (b)  and  (c),  p.  88 ;  ((f), 
(Ji),  and  (i),  p.  41 ;  and  (6),  p.  49. 

(6)  Wynne  v.  liaikes,  5  East.  513. 
In  Jackson  v.  Pigot,  1  liaym.  364,  and 
12  Mod.  212,  action  was  sustiiined  on 
an  acceptance  which  had  been  adhibited 
after  the  term  of  payment.  In  Mitford 
V.  Walcot^  1  Raym.  664,  an  acceptance 
was  held  effectual,  which  had  been 
made  after  the  term  of  payment,  but 
within  the  days  of  grace. 

(c)  In  Wynne  v.  Raikes^  note  (?;),  the 
drawees,  after  refusing  to  accept,  wrote 
a  letter,  which  was  sustained  as  equi- 
valent to  acceptance. 

(rf)  Beawes,  No.  224. 

(e)  In  Mitford  v.  Wakot^  1  Raym. 


574,  it  is  admitted  that  such  acceptance 
could  scarcely  found  a  good  action 
against  the  drawer.  But  the  doctrine 
stated  in  the  text  is  implied  in  the 
rules  of  protest  and  notice  to  be  aft^- 
wards  explained.  In  Brown  v.  Hume, 
14  Nov.  1705,  M.  1547,  where  the 
holder  of  an  inland  bill,  after  protest- 
ing it  on  the  drawee^s  refusal  to  accept, 
had  taken  his  acceptance,  he  was  found 
entitled  to  recourse  against  the  drawer, 
without  notice.  But  this  case  would 
not  now  be  followed. 

(/)  Chitty,  referring  to  Pothier,  No. 
96,  who  refers  to  Sacchia  de  Cambio, 
§  2,  gl.  5,  No.  391.  It  is  laid  down 
by  Forbes,  75,  "  that  the  bill  cannot 
be  accepted  after  the  drawer's  bank- 
ruptcy." 
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tached  before  intimation  of  the  draft,  that  his  funds  in  the  drawee's 
hands  cannot  be  transferred.     In  that  case,  the  drawee  must  not 
accept,  and,  though  he  did,  his  acceptance  could  not  transfer  the 
funds  in  prejudice  of  the  sequestration.    But  further,  though  there 
is  no  sequestration,  the  drawee  would  not  be  justified  in  accepting 
after  he  knew  of  the  bankruptcy,  because  his  acceptance  would 
tend  to  defeat  the  right  of  the  other  creditors  to  challenge  the 
draft,  whereas  he  is  bound  to  do  nothing  that  can  alter  the  situa- 
tion of  either  party.     If  he  does,  he  may  be  held  accessary  to  the 
illegal  preference,  should  it  be  afterwards  challenged.     But  if  he 
accepts  the  draft  without  knowing  of  the  bankruptcy,  he  cannot  be 
subjected  in  payment  to  the  creditor,  if  the  draft  is  set  aside,  as  his 
acceptance  binds  him  only  in  terms  of  it.     This  point  is  doubted 
by  a  learned  author  (a) ;  but  it  seems  to  be  supported,  though  not 
finally  settled,  by  a  decision  which  he  cites.     If  the  drawee  has 
accepted  a  draft  made  within  sixty  days  of  the  drawer's  bankruptcy, 
vMe  himself  a  creditor  of  the  drawer,  he  cannot,  as  creditor,  retract 
Us  acceptance  and  challenge  the  draft ;  the  acceptance  implying  a 
renunciation  of  his  challenge  (b).     The  drawee  is  entitled  to  accept 
and  pay,  though  the  drawer  should  die  before  the  bill  is  presented, 
such  an  order  being  irrevocable  when  in  the  hands  of  a  third  party. 
It  is  an  absolute  assignment  to  the  payee  of  the  drawei^'s  funds  in 
the  drawee's  hands,  and  takes  effect  so  soon  as  intimated  (c). 

It  has  been  said  (d),  that  a  dcawee  may  get  quit  of  his  accept-  whether  such 
ance,  as   fraudulently  obtained,  if   the   holder  is   aware  of   the  bindatho*^ 
drawer's  actual  or  approaching  bankruptcy  when  he  presents  the    '^^®®* 
bill,  and  does   not  inform  the  drawee,  or  sends  the  bill  for  ac- 

constituent,  was  found  entitled  to 
credit  for  them.  But  there  was  a 
sei)arate  ground  of  decision  in  these 
cases,  viz.,  that  the  mandate  must  be 
held  to  subsist,  quoad  the  mandatary, 
BO  long  as  he  is  ignorant  of  the  man- 
dant^B  death.  In  the  case  stated  in  the 
text,  the  order  in  the  payee's  hands  is 
irrevocable,  so  that  he  might  insist  on 
acceptance  by  the  drawee,  even  though 
the  latter  was  aware  of  the  drawer's 
death. 

(d)  Tothier,  No.  118;  Forbes,  83, 


(a)  Forbes,  84.  The  decision  is 
fMrvard  v.  Wilson,  2  Feb.  1700. 

(b)  A  cootrary  opinion  is  expressed 
bjr  Pothier,  No.  120;  but,  for  the 
ictBona  mentioned  in  the  text,  it  does 
Dot  appear  to  be  well  founded. 

(c)  On  this  subject,  Chitty,  314, 
tden  to  Tate  v.  Hilhort,  2  Ves.  llo- 
16,  where  the  payment  by  a  banker  of 
a  draft  on  him,  before  he  knew  of  the 
banker's  death,  was  held  to  be  good ; 
and  Hammondtt  v.  Barclay,  2  East. 
^27,  where  a  factor  accepting  bills, 
iioder  the  same  circumstances,  for  his 
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ceptance  by  an  extraordinary  messenger,  that  the  drawee  may 
accept  before  he  hears  of  the  bankruptcy.  In  the  ordinaiy  case, 
as  the  acceptor  is  presumed  to  have  funds  of  the  drawer  in  his 
hands,  this  rule  is  applicable,  because  intimation  of  the  bill  assigns 
these  fimds  to  the  holder,  though  it  is  not  accepted ;  and  therefore 
the  holder,  being  entitled  to  presume  that  the  drawee  has  fiinds, 
will  not  be  supposed  to  require  fraud  for  procuring  acceptance. 
But  if  the  holder  knows  that  the  bill  is  to  be  accepted  without 
value,  for  the  drawer^s  accommodation,  his  concealment  of  the 
drawer's  bankruptcy,  actual  or  approaching,  when  he  presents  the 
bill,  would  probably  deprive  him  of  the  benefit  of  acceptance,  as 
the  bill  is  presented  by  him,  as  well  as  accepted,  on  the  understand- 
ing that  the  drawer  is  solvent,  and  able  to  indemnify  the  drawee 
for  his  acceptance.  But  such  fraud  would  not  be  available  against 
his  indorsee.  Further,  it  would  be  necessary,  in  such  a  case,  to 
establish  his  knowledge  that  the  bill  was  drawn  merely  for  the 
drawer^s  accommodation ;  and  this  could  not  be  proved  in  Scot- 
land, except  by  his  writ  or  oath,  as  the  bill  indicates  the  con- 
trarv. 

^  In  America,  it  is  held  that  a  bill  drawn  in  the  lifetime  of  the 
drawer  may  be  accepted  by  the  drawee  after  the  death  of  the 
drawer,  although  he  has  knowledge  of  the  fact.  It  is  considered  that 
the  drawer^s  death  does  not  act  as  a  revocation  of  the  bill  when  in  the 
possession  of  a  bona  fide  holder  for  value  (a).  In  England,  it  seems  to 
be  thought  that  the  same  rule  would  be  followed;  but  as  the  point  has 
not  been  decided,  the  drawee  is  recommended  to  pause  before  accepts 
ing  (6).  In  France,  where  the  drawing  of  the  bill  is  regarded  even 
before  presentment  as  a  completed  assignation  of  the  drawer's  funds 
in  the  drawee's  hands,  there  would  be  no  doubt  that  the  acceptor  was 
bound  to  accept  after  the  drawers  death  (c).  In  Scotland,  where 
the  assignation  is  not  complete  before  the  intimation  given  by 
presenting  for  acceptance,  the  point  is  not  so  clear;  but  if  the  draft 
was  in  the  hands  of  a  holder  for  value,  it  would  be  viewed  as  an 
irrevocable  mandate,  and  the  drawee  would  therefore  be  safe  to 
accept. 

*  If  an  acceptance  bears  a  date,  it  is  taken  at  least  as  prima  fade 


(a)  Story,  §  250,  founding  on  Cvllfi 
V.  Perkins,  12  Mass.  R.  206. 


(b)  Chitty,  193. 

(c)  Nouguier,  §  272. 
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eyidence  of  the  time  when  it  was  made  (a),  even  when  the  date  is 
in  a  different  handwriting  from  the  rest  of  the  acceptance  (6). 
Wlien  the  acceptance  bears  no  date,  there  is  no  presumption  that 
it  was  made  at  the  date  of  drawing ;  but,  on  the  contrary,  it  is 
presumed  that  it  was  made  afterwards  (c).  The  presumption  is, 
that  it  was  made  within  a  reasonable  time  after  drawing,  and  prior 
to  the  term  of  payment  (<f).' 

Section  III. 

MODE  OF  ACCEPTANCE. 

^  No  acceptance  is  sufficient  to  bind  or  charge  any  person,  unless  Acceptance 
it  be  in  writing  on  the  bill,  and  be  signed  by  the  acceptor  or  some  signature  on 
person  duly  authorized  by  him  (e).  Such  has  always  been  the  law 
of  Scotland  (/),  and  of  the  continental  nations  (g) ;  but  till  the  Mer- 
cantile Amendment  Act  of  1856,  it  was  the  practice  in  England 
to  admit  almost  any  sort  of  proof  of  acceptance,  such  as  acceptances 
on  separate  writings,  or  even  verbal  acceptances  (h).  In  England, 
«nd  also  in  Ireland,  the  law  is  now  the  same  as  in  Scotland  (t).' 

It  has  been  suggested  by  a  learned  author  (A),  that,  although  a  A  promise  to 

'±A  •  1*1111*  i***i  •  accept,  or 

written  promise  to  accept  a  bill,  before  or  after  it  is  drawn,  is  not,  separate  ac- 
l)y  our  law,  an  acceptance,  yet,  in  the  holder^s  hands,  it  is  a  letter  not  constitute 

the  maker  a 
.  .  party  to  the 

(a)  See  authoritieB  quoted  antea,  p.      and  there  was  no  evidence  when  it  bill. 

.^  as  to  the  date  of  drawing,  and  was  made.     It  was  held  that  it  must 

P- 177,  as  to  the  date  of  indorsing.  be  taken  to  have  been  made  after  the 

{b)  In  Glossop  V.  Jacob,  4  Camp,  date  of  drawing. 

227,  1  Stark.  70,  this  point  was  left  (d)  Roberts  v.  Bethel,  16  Nov.  1852, 

by  Lord  Ellenborough,  as  a  matter  of  22  L.  J.  (C.  P.)  69. 

mercantile  usage,  to  the  jury,   who  (e)  19  &  20  Vict.  c.  60,  §  11. 

ftwnd  for  the  plaintiff,  on  the  ground  (/)  See  antea,  p.  29,  under  **  Sub- 

tliat  it  was  the  practice  for  a  clerk  to  scription.^' 

date  the  acceptance  before  it  was  signed  (g)  Nonguier,  §§  321-327  ;    Bor- 

by  the  merchant.    The  objection  was  chardt :   AUgemeine  Deutsche  Wech- 

made  by  pleading  that  the  date  was  selordnung,  s.  76. 

not  probative,  and  tlius  did  not  afford  (h)  Chitty,  196.     In  the  case  of  in- 

efidence  that  the  time  mentioned  in  land  bills  the  law  was  changed  before 

the  btD  had  elapsed  between  present-  th&  Mercantile  Amendment  Act,  by  1 

meat  and  the  date  of  the  action.  &  2  Geo.  IV.  c.  78,  §  2. 

(c)  Begbi  v.  Levi,  1830,  1  Cr.  and  (i)  19  &  20  Vict.  c.  97,  §  6. 

Jenr.  180.     The  bill  was  drawn  on  a  (k)  1  Bell,  397. 
Sooday.   The  acceptance  was  undated, 
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of  credit  on  the  drawee  for  the  amount ;  that,  when  the  bill  is 
drawn,  the  drawee's  obligation  is  fulfilled,  so  that  he  cannot  be 
asked  to  accept  another  draft  for  the  same  debt ;  and  that  the  bill 
and  letter  referring  to  it  operate  together  a  complete  assignment  of 
the  funds  in  the  drawee's  hands.  This  may  be  the  law  when  the 
letter  relates  to  a  bill  already  drawn ;  since  it  then  implies  intimar 
tion  of  the  draft,  by  which  the  assignment  of  funds  is  completed. 
But  it  has  been  decided  that  proof  of  a  verbal  promise  to  accept  a 
bill,  when  tendered  with  this  view,  is  incompetent  (a).  It  may  be 
also  doubted  whether  a  letter  promising  to  accept  bills  not  yet  drawn 
operates,  when  they  are  drawn,  as  complete  an  assignment  of  eflfects 
in  the  drawee's  hands  as  an  acceptance.  It  has,  however,  been 
decided,  that  a  party  who  promised  to  accept  a  bill  for  L.500  was 
bound  for  that  amount,  when  the  bill  was  drawn  (b)  ;  and  (c)  when 
a  party  promised  to  honour  drafts  by  another,  to  the  amount  of 
two- thirds  of  the  value  of  a  ship  which  the  latter  was  building,  he 
was  found  liable,  in  respect  of  his  undertaking,  to  a  third  party 
who  had  discounted  such  drafts,  though  he  had  made  other  ad- 
vances to  the  drawer  to  a  larger  amount  than  the  two-thirds. 
^  If  a  person  guarantee  that  another  will  accept  certain  bills,  he 
is  liable  under  his  guarantee  to  pay  their  amount,  if  the  drawee 
refuse  to  accept  on  the  bills  being  presented  to  him  at  any  time 
before  maturity  (d)J 
^dhbf^b*"^''  Although  the  signature  of  a  party,  as  acceptor,  be  forged,  he 
another  to  a       will  be  liable  for  its  amount,  if  he  says,  on  being  asked,  that  it  is 

biUmavbe  .       .  ,  '  -^   '  &  ? 

adopted.  his  signature  («),  or  if  he  has  previously  paid  several  bills,  accepted 

in  the  same  handwriting  (/),  or  even  if  he  refrains  from  stating 

(a)  Cw/fen,  18  June  1833,  US.  733.  there  had  been  any),  though  he  re- 

(b)  Shepherd  v.   Campbell^  28  May  fused  to  allow  a  proof  by  similita^e  of 
1823,  2  S.  346.  hands.     But  in  Leach  v.  Buchanan^  4 

(c)  Smyth  v.  Hunter,  26  Nov.  1830,  Esp.  226,  Lord  Ellenborough  held  that 
9  S.  76.  an  acceptors  acknowledgment  of  his 

{d)  National  Bank  v.  Robertson,  3  signature  excluded  him  from  proving 

Feb.  1836,  11  S.  402.  that  it  was  forged,  after  he  had  thus 

(e)  In  an  English  case,  Cooper  v.  given  currency  to  the  bill.     See  also 

L«  Blanc^  2  Str.  1050,  which  was  an  Frost  v.  North  of  Scotland  Bank,  16 

action  against  the  indorser  of  a  bill,  June  1858,  20  D.  1135. 

who  was  proved  to  have  acknowledged  (/)  Barber  v.  Gingel,  3  Esp.  60, 

his  indorsement,   the  C.  J.  was  in-  per  Lord  Kenyon,  C.  J. ;  Brown  v. 

clined,  notwithstanding,  to  have  ad-  British  Linen  Co,,   16  May    1863,   1 

mitted  direct  proof  of  its  forgery  (if  MTh.  793. 
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forgery,  when  personally  cited  in  an  action  on  the  bill  (a),  or  after 
receiving  repeated  charges  for  payment,  more  especially  if  the 
alleged  forger  is  thereby  enabled  to  escape  (6).  The  mere  circum- 
stance, however,  of  a  party  whose  name  had  been  forged  to  a  pro- 
missory-note not  answering  a  letter  for  payment,  or  informing  the 
creditor  of  the  forgery,  when  the  forger  told  it  to  her  three  days 
after,  was  held  not  to  make  her  liable  for  the  amount  (c).  There 
were  other  circumstances  unfavourable  to  the  creditor,  who  had 
suffered  the  forger  to  escape  after  he  heard  of  the  forgery.  If  a 
person  gives  bills  to  a  third  party  as  signed  by  him,  though  signed 
by  another  in  his  name,  he  will  be  liable  for  the  amount  {d).  In 
Scotland,  Mt  was  formerly  thought  that'  the  party  would  not  be 
considered  in  these  cases  as  an  acceptor,  but  would  be  liable,  on  the 
ground  of  his  having  given  a  false  credit  to  the  bill  (e),  '  But  it  is 
now  settled  that  a  person  adopting  a  signature  makes  himself  liable 
as  a  party  to  the  bill ;  and  it  is  therefore  held  competent,  in  a  sus- 
pension on  the  ground  of  forgery,  to  allow  a  counter  issue  of  adop- 

tion  (/); 

The  only  kind  of   acceptance  which  the  holder  of  a  bill  is  No  form  of 

•'  *■  words  neces- 

bound  to  take  is  an  absolute  acceptance,  whereby  the  drawee  en-  w"7  to  coneti- 

*  '  "^  ^  tute  an  abeo- 

gages  to  pay  in  terms  of  the  bill  (g).     No  form  of  words  is  neces-  lute  accept- 
sary  to  constitute   this   kind  of   acceptance,   provided  the  words 
express  an  obligation  in  terms  of  the  bill.     The  usual  mode  of 
acceptance  is  for  the  acceptor  merely  to  subscribe  his  name,  *it 
being  understood,  because  nothing  is  said  to  the  contrary,  that 

(a)  Provan  v.   Mackay,  29    June      Miller  v.  Little,  note  (</),  the  defender 
1821,  1  S.  92.  was  found  liable  in  an  action  on  the 

(b)  Meiklem  v.    Walker^  16    Nov.      5t7/i,  as  having  adopted  the  signatures, 
1833,  12  8.  53.  by  delivering  them  as  genuine. 

(c)  M' Arthur  v.  Patersim,  3  March  (/)  Findlayy.  Currie,  7  Dec.  1850, 
1825,  3  S.  607  ;  see  also  Boydy.  Union  13  D.  278. 

Bank,  12  Dec.  1854, 17  D.  161 ;  Smith  (g)  Per  Lawrence,  J.,  in  Parker  v. 

and  Warden  v.  British  Linen  Co.,  13  Gordon,  7  East.  387.     Vide  also  Gam- 

Feb.  1863,  1  MTh.  402.  man  v.   SchmoU,  5  Taunt.   344.     In 

(d)  Miller  v.  Little,  22  Jan.  1831, 9  Boehm  v.  Garcias,  I   Camp.   425,  a 
S.  D.  B.  328.  bill  drawn  on  Portugal,  payable  **  iw 

(e)  On  this  ground,  in  the  case  of  effective,  and  not  in  vals  reals,^^  was 
M' Arthur  v.  Paterson,  note  (c),  two  held  not  duly  accepted  when  accepted 
of  the  judges  held,  that  although  the  payable  ^^  in  vals  denari.''  See  also  a 
party  sued  had  been  liable  for  the  case  of  the  same  kind  stated  by 
debt,  she  could  not  be  subjected  to  a  Beawes,  No.  265. 
Buramary  charge  on  the  bill.     But  in 


anoe. 
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the  obligation  undertaken  is  to  pay  as  requested.'  The  sub- 
scription may  be  written  at  the  bottom  of  the  bill,  immediately 
below  the  drawer^s  name,  or  across  it  (a).  *  The  position  of  the 
drawee's  subscription  seems  immaterial,  provided  it  be  there,  for  it 
may  be  written  above  (6)  as  well  as  below  that  of  the  drawer ;  and 
as  it  has  been  held  that  an  indorsement  may  be  written  on  the  face 
of  a  bill  (c),  an  acceptance  may,  as  is  sometimes  the  case,  be  in- 
dorsed.' When  a  bill  is  drawn  payable  at  a  certain  time  after  sight, 
the  date  of  presentment  must  be  marked,  in  order  to  regulate  the 
term  of  payment  (d).  It  has  been  recognised  as  the  practice  in 
London,  when  a  check  on  bankers  is  presented  after  four  o'clock, 
to  mark  it  payable  next  day  at  the  clearing  house ;  which  marking 
is  accounted  a  good  acceptance,  such  as  the  holder  may  safely 
take  {e).  When  a  bill  is  made  payable  generally  in  London  or 
any  other  large  town,  the  holder  may  insist  that  the  drawee  should 
subjoin  to  his  acceptance  some  house  where  it  will  be  paid,  as  the 
holder  may  not  otherwise  know  where  to  find  him,  and  if  he  refuse, 
the  holder  should  protest  for  non-acceptance  (/).  How  far  such 
an  acceptance  can  limit  the  payee's  right  to  demand  payment  else- 
where, shall  be  afterwards  considered. 
Acceptance  When  a  bill  is   once   accepted  and  issued,  the  acceptance  is 

in  acceptor's      irrevocable.     But  it  has  been  much  discussed  in  England,  whether 
lands,  ^  drawee  may  cancel  his  acceptance  before  re-delivery  of  the  bill,  or 

whether  the  creditor  does  not  acquire  a  complete  right  in  it  without 
re-delivery  (g).  The  question  was  held  to  be  settled  in  a  compara- 
tively recent  case  (A),  where  a  bill  which  had  been  left  with  the 
drawee  for  acceptance  was  returned  with  an  obliterated  acceptance, 
but  without  evidence  to  account  for  the  obliteration ;  and,  in  that  case, 

(a)  Chitty,  199  ;  Gray  v.  Milner,  (/)   This  was  held  in   Gregory  v. 

1819,  3  Moore,  90.  Walcup^  Comyns,  76 ;  and  per  Holt, 

(6)  Dalrymple  v.  Bryson,   13  Dec.  C.  J.,  in  Mitford  v.   Walcot^  1  Lord 

1810,  H.  67.  Raym.  575. 

(c)  Antea,  p.  181,  note  (c).  (</)  Trimmer  v.  Oddie,  1800,  2  Smith 

(d)  Beawes,  No.  266,  says,  that  in  Rep.  338 ;  Thornton  v.  Dick,  1803,  4 
this  case  the  acceptance  must  be  dated.  Esp.  270;  Bentinck  v.  Dorrien,  1805, 
But  it  is  the  date  of  presentment  which  6  East.  199;  Ra])€r  v.  Birbeck,  1812, 
regulates  the  term  of  payment,  and  15  East.  17 ;  Novelli  v.  Rossi,  1881,  2 
there  may  be  some  diflFerence  betwixt  B.  and  Ad.  757. 

it  and  the  date  of  acceptance.  (A)  Cox  v.  Troy,  29  Jan.  1822,  5  B. 

(e)  This  was    held    in    Rohson    v.      an<l  A.  171. 
Bennett,  2  Taunt.  358. 
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the  Court  of   King's  Bench,  without  even  hearing  the   drawee, 
decided  that  he  could  not  be  liable  as  an  acceptor.     This  doctrine, 
indeed,  appears  to  be  consonant  with  sound  principle ;  for  accept- 
ance, like  any  other  contract,  does  not  seem   to  be  complete  till 
communicated  to  the  other  party ;  and,  till  then,  the  drawee,  though 
he  has  resolved  to  accept,  may  change  his  mind,  so  that  his  signa- 
ture LS  merely  a  private  marking,  which  he  may  efface  at  pleasure. 
The  obliteration  of  his  signature,  if  it  injures  the  bill,  may  afford  a 
claim  of  damages  against  him,  but  cannot  make  him  liable  as  accep- 
tor.   But  there  does  not  seem  to  be  any  real  injury  ;  for  the  holder 
will  have  an  immediate  claim  on  it  against  the  other  parties,  as  on  a 
bill  of  which  acceptance  is  refused  ;  and  it  may  even  be  afterwards 
indorsed  on  their  credit,  though  it  does  not  seem  to  be  fit  for  circula- 
tion as  a  bill,  when  the  drawee  has  refused  to  accept  (a).     The  same 
opinion  is  expressed  by  Pothier,  nearly  on  the  grounds  which  have 
been  now  stated  (6). 

Re-delivery  of  the  bill  accepted  is  the  most  common  mode  by  re-*cleliverJ^'^ 
which  the  drawee  apprises  the  other  party  of  his  acceptance,  and 
thos  renders  it  irrevocable.  *  It  would  seem  that,  even  with  the 
bolder  s  consent,  he  cannot  now  revoke,  because  the  drawer  and  in- 
dorsers  have  acquired  an  interest  in  the  acceptance  (c).'  Any  other 
naode  of  intimating  it  would  have  the  same  effect,  though  the  bill 
should  still  remain  with  the  drawee,  since  he  would  be  considered, 
in  that  case,  as  holding  it  for  the  creditor's  behoof.  Accordingly, 
^  a  ease  (<f),  where  the  drawee  admitted  his  acceptance,  but  re- 
tained the  bill,  the  Court  of  King's  Bench  held  that  the  creditor  did 
not  require  to  aver  re-delivery,  but  might  give  him  notice  to  pro- 
duce it.  But,  till  the  acceptance  is  intimated  to  the  creditor  by 
^lelivery,  or  otherwise,  it  would  seem  that  the  drawee  may  cancel  it 
tt  pleasure. 

It  is  a  question,  whether  a  drawee  signing  his  name,  but  de-  ^°^  ^^® 

,  ,  ,  7  .         drawee  must 

wering  the  bill  thus  signed  to  a  third  party,  with  orders  not  to  give  not  retain  the 
it  up  till  certain  conditions  are  fulfilled,  is  to  be  held  as  bound  by 
bis  acceptance,  without  regard  to  such  conditions.     This  was  once 
beld  («),  where  a  drawee  having  intrusted  several  bills  thus  signed 

(a)  VuU  Chiity,  207.  (r)  Chitty,  206. 

(6)  Pothier,  No.  44 ;  vide  also  Dupuy  [d)  Smith  v.  M'Lure,  6  East.  476. 

Jc  b  Scrra,  c.  10,  p.  80.  (e)  Campbell  y.  Campbell,  21  Nov. 
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to  his  agent,  not  to  be  given  up  exce}>t  in  certain  eTcnts,  Imt  the 
bills  having  been  forced  from  the  agent  by  a  decree  of  the  Sheriff, 
the  Court  decided,  in  a  reduction  of  the  decree,  and  an  actkm  on 
the  bilb  by  the  payee  against  the  drawee,  that  the  latter  was  liable 
absolutely  by  virtue  of  his  acceptance.  But  the  soundness  of  this 
decision  may  be  doubted.  It  was  said  that  the  biU  was  the  payee's 
document,  which  he  might  recover.  But  he  must  in  that  case  have 
got  it  subject  to  the  conditions  under  which  the  agent  held  it,  and 
he  does  not,  therefore,  seem  to  have  had  more  right,  by  virtue  of 
the  acceptance,  than  if  the  drawee  had  intended  to  erase  his  accept- 
ance, but  the  bill  had  been  forced  from  him  before  he  coold  do  so. 
If  the  drawee  neither  would  say  that  he  had  accepted,  nor  return 
the  bill,  the  creditoi^s  remedy  was  to  protest  for  non-acceptance,  and 
bring  an  action  for  recovery  of  the  bill.  But  such  a  protest  would 
have  excluded  the  plea  of  acceptance ;  and  he  could  not,  by  merdy 
forcing  back  the  bill,  make  out  an  acceptance  which  the  drawee 
had  never  completed  by  intimation,  and  which  a  protest,  the  proper 
remedy,  would  have  negatived.  An  onerous  and  bona  fide  holder 
of  such  a  bill,  however,  would  have  had  a  claim  on  the  acceptance. 


Section  IV. 


DIFFERENT  KINDS  OF  ACCEPTANCE. 


Conditiozial 
aocepUoce  is 
admitted, 


Conditional  acceptance,  whereby  the  acceptor's  obligation  to 
pay  is  made  to  depend  on  a  contingency,  is  admitted  (a).  There  is 
a  distinction  between  a  conditional  acceptance,  and  a  bill  dratcn 
payable  on  a  contingency;  the  radical  obligation,  in  the  former 


1781,  M.  1478.  Per  curiam.  "The ac- 
ceptor of  a  bill  18  not  entitled  to  retain 
it  an  hour,  or  to  adject  any  condition 
to  his  acceptance,  without  the  holder's 
consent.  It  is  the  holder's  document 
of  debt  against  the  drawer,  and  must 
immediately  be  returned  to  him/' 

(a)  Sproat  v.  Matthews,  1786,  1  T. 
R.  182.  It  is  recognised  in  the  follow- 
ing cases :  Anderson  t.  Ilick^  3  Camp. 
179 ;  Milne  v.  Prest,  4  Camp.  393 : 
Holt,  C.  N.  P.  182,  per  Gibbs,  C.  J.  : 


Langston  v.  Comey,  4  Camp.  176, 
where  it  was  held  that  the  plaintiff 
could  not  recover  under  a  count  as  for 
an  absolute  acceptance,  because  the 
acceptance  was  conditional ;  and5ira« 
T.  Cox,  1  Marsh.  176,  wh^e  an  accept- 
ance depending  on  the  condition  of 
the  defendant  getting  posBeesion  of  a 
house  was  held  to  be  unavailing,  as  he 
had  not  got  possession.  Vide  also 
Gammon  v.  Schmoll,  5  Taunt.  341, 
where  the  same  principle  is  implied. 
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case,  being  absolute,  as  the  drawer  is  bound,  at  all  events,  to  make 
payment  to  the  holder ;  whereas,  if  a  note  be  granted,  or  a  bill 
drawn  conditionally,  the  whole  obligation  will  be  contingent,  be- 
cause the  acceptance  follows  the  tenor  of  the  draft. 

The  English  Reports  afford  numerous  examples  of  conditional 
acceptance ;  for  instance,  to  pay  "  as  remitted  for  (a),"  or  "  on 
account  of  the  ship  Thetis,  when  in  cash,  for  the  said  vessel's 
cargo"  (fc),  or  on  condition  of  getting  a  certain  house  by  a  given 
term  (c),  or  when  certain  goods  are  sold  (d),  or  when  certain  funds 
come  to  hand  (e).  Lord  Stair  also  mentions  similar  examples ; 
such  as,  "  if  provisions  come  betwixt  and  the  day,"  or  if  there  are 
goods  or  bills  enough  on  halid(/).  But  an  acceptance  to  pay, 
"incase  the  owners  of  the  Queen  Anne  would  not,"  was  found  to 
be  absolute  as  to  the  payees  (g) ;  as  merely  implying  that  the 
acceptor  should  not  be  asked  to  pay  till  he  had  applied  to  these 
parties,  and  not  depending  on  the  condition  of  the  payees  first 
applying  to  them.  It  has  been  shown  that  an  acceptance  "  as 
cautioner"  is  deemed  an  absolute  acceptance  with  reference  to  the 
bolder  of  the  bill  (h).  In  all  cases  of  conditional  acceptance,  the 
acceptance  becomes  absolute  when  the  condition  is  fulfilled  (t).  Its 
fulfilment  must  be  specially  averred  and  proved  (A).  Such  accept- 
^ces,  therefore,  in  Scotland,  could  only  be  made  effectual  by  an 
ordinary  action,  not  by  summary  diligence. 

The  conditions  of  an  acceptance  will  not  be  effectual  against  an  provided  the 

*  ^  ^  condition  be 

^^erous  and  bona  fide  holder  of  the  bill,  unless  annexed  to  the  written  on  tiie 
acceptance.  A  condition  in  a  separate  writing  will  not  be  effectual, 
'f  the  holder,  or  the  person  under  whom  he  claims  (Z),  has  got  no 
Notice  of  It.  In  one  case,  effect  was  given  to  a  separate  writing 
qualifying  the  defendant's  obligation,  on  the  express  ground  that 
4e  bill  was  not  in  the  hands  of  an  onerous  indorsee  (m).     In  all 

(o)  Ptr  Lee,  C.  J.,  in  Banbury  v.  (A)  Antea,  63 ;  212. 

iiftf,  2  Str.  1211.  (0   This  is  implied   in  Banhury  v. 

(6)  JuSan  ▼.  Sherbrooke^  2  Wils.  9.  Lisett^  antea,  note  (a),  and  in  all  the 

(c)  Swan  V.  Cox,  p.  222,  note  {«).  other  cases  already  cited.     Indeed,  it 

{d)  Smith  ▼.  Abbott,  2  Str.  1 152.  results  from  the  nature  of  the  case. 

(<)  Mendizabal  ▼.   Machado,  6  C.  (k)  Swany.Cox,antea,222,noi^{a). 

Mid  P.  218 ;  2  M.  and  Sc.  841,  S.  C.  (/)  Bayley,  197. 

(/)  Stair,  i.  11,  7.  (m)  Bowerbank  v.  Mouteiro, 4  Taunt. 

i$)  Wilkinson  v.  Lutwydge,  Str.  648.  844,  per  Gibbs,  J. 
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questions  with  indorsees,  the  acx^eptor  must  prove  that  they  were 
aware  of  such  separate  qualifications.  Parole  evidence  of  these 
qualifications  does  not  seem  admissible  even  in  England  (a),  and 
it  would  not  be  admitted  in  Scotland,  though  the  holder  was  aware 
of  it,  to  qualify  an  absolute  written  acceptance.  But  when  the 
terms  of  the  acceptance  are  ambiguous,  parole  evidence  would 
probably  be  admitted  to  explain  them  (6). 
myaSi^tr  ^^  ^^^  ^^^^  ®^^^  (^)  ^^^^  whcu  the  drawee  of  a  bill  is  creditor 

the^ereo'^  ^  ^^  ^^®  holder  for  its  amount,  he  may  accept  it  "  payable  to  myself;" 
entiUedtopay-  and,  that  if  his  claim  is  liquid,  the  holder  cannot  reject  this  accept- 
ance as  conditional,  as  the  payment  "  to  myself  "  is  a  payment  to 
him.  This  may  be  a  good  defence  in  an  action  by  the  holder 
against  the  drawee  for  non-acceptance ;  but  it  cannot  prevent  the 
holder  from  protesting  the  bill,  and  pursuing  his  recourse  against 
the  other  parties,  in  respect  that  there  is  not  an  acceptance  in  terms 
of  the  bill.  Nor  can  it  hinder  the  holder  from  indorsing  the  bill  to 
a  third  party,  though  it  may  be  questioned  whether  such  an  in- 
dorsation would  carry  the  drawer's  funds  in  the  drawee's  hands,  or 
whether  the  latter,  in  the  event  of  his  having  a  counter  claim 
against  the  drawer,  would  not  be  entitled  to  plead  compensation  or 
retention.  It  has  been  said,  that  if  the  funds  in  the  drawee's  hands 
have  been  arrested  by  a  creditor  of  the  holder  (J),  he  may  accept 
"payable  to  the  party  entitled  to  the  money."  But  this  is  no 
acceptance,  and  it  would  probably  be  wisest  for  him  to  refuse 
acceptance  on  account  of  the  arrestment.  On  the  other  hand,  he 
would  be  obliged  to  accept,  if  the  bill  was  afterwards  presented  to 
him  by  an  indorsee,  as  the  fund  is  conveyed  away  by  the  indorse- 
ment from  the  former  holder. 
I'ftrtiai  A  partial  acceptance  engages  to  pay  only  part  of  the  sum  in 

acceptance. 

(a)  Chitty.  (c)    Dupuys   de  la    Serra,   C.  8; 

(6)  Per  Gibbs,  C.  J.,  in  Swan  v.  Cox,  Pothier,  No.  47.   Although  coDditioiuJ 

antea,  222,  note  (a).  Inthiscase^acon-  acceptancee  must  now  be  treated  in 

dition  in  the  defendant's  acceptance,  France   as    refusals  to   accept,    this 

viz.,  that  the  bill  should  be  paid  if  a  curious  form  of  acceptance  seems  still 

certain  house  was  given  up  to  him  at  permitted.     Its  effect  seems  to  be  very 

a  fixed  term,  was  held  to  refer  to  a  doubtful.    Nouguier,  §  340. 

separate  contract,  by  which  the  (sup-  (<f)  Ibid. ;  Nouguier,  §  841.     The 

posed)  owner  of  the  house  had  agreed  form  is :  ^^AccepU  pour  payer  a  qui  sera 

to  sell  it  to  the  acceptor  at  a  certain  par  justice  ordonne\  avec  un  tel  sais- 


price. 


sisanL 


»» 
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the  bill.     Though  the  drawee  may  thus  accept  for  less  than  the 
amount,  he  cannot,  by  accepting  for  more,  give  the  holder  a  claim 
beyond  it,  since  his  right,  as  well  as  the  drawee's  acceptance,  is 
limited  by  the  bill  (a).     It  was  once  maintained  in  England,  that  a 
partial  acceptance,  though  it  might  be  sued  on  as  a  separate  agree- 
ment, could  not  found  a  good  action  on  the  billy  as  the  other  parties 
might  object  to  dividing  the  obligation  into  separate  acceptances, 
and  subjecting  them  to  separate  actions.     This  objection  was  in- 
applicable to  the  case  in  question,  which  was  a  partial  acceptance 
hy  the  drawee  J  who,  being  presumed  to  do  so  as  the  drawer's  debtor, 
could  have  no  recourse  on  the  bill  against  any  of  the  other  parties, 
80  that  they  could  not  be  liable  to  more  than  one  action  by  the 
holder  on  non-acceptance  or  non-payment.     On  the  other  hand, 
partial  acceptances,  supra  protest,  for  the  honour  of  the  drawer,  or 
any  other  party,  are  not  made  according  to  the  tenor  of  the  bill, 
but  are  authorized  by  custom,  to  save  the  credit  of  the  previous 
parties,  who  cannot  therefore  object  to  a  number  of  claims  of  re- 
course against  them  by  the  acceptors,  because  such  claims  might  be 
extinguished  by  their  paying  the  bill,  for  which  they  are  liable, 
from  its  non-payment  by  the  drawee.     Such  a  partial  acceptance, 
therefore,  whether  given  by  the  drawee,  or,  on  his  refusal,  by  an 
acceptor  supra  protest,  authorizes  action  or  diligence  on  the  bill  (b). 

An  acceptance  may  vary  from  the  tenor  of  the  bill,  as  to   Varying 
time  (c),  or  place  of   payment  (d).      The  bill  itself  must,   in  its  ^^^^  "^^^* 
original  constitution,  be  payable  in  money,  and  it  always  remains 


(a)  PardesBUs,  No.  269. 

{b)  The  case  referred  to  in  the  text, 
vhere  the  objection  above  mentioned 
^m  repelled,  after  full  discufision,  is 
Wegerstofe  v.  Keene,  1720,  1  Str.  214. 
The  same  kind  of  acceptance  is  recog- 
Biaed  hj  Molloy,  No.  20  of  his  title  on 
Bilb,  Marius,  68,  and  Potbier,  No.  48. 
htit  v.  Benson,  1697,  Comb.  452. 

(c)  Russel  V.  PhilUps,  11  Feb.  1850, 
19  L.  J.  (Q.  B.)  297.  Molloy,  No. 
^,  &.  /.,  and  Price  v.  Shute,  mentioned 
hj  him  in  the  same  place,  in  which, 
iooording  to  the  construction  of  it  by 
Boiler,  J.,  in  Master  v.  Miller,  4  T. 

I. 


R.  320,  effect  was  given  to  such  an 
acceptance  in  an  action  against  the 
acceptor.  Vide  aIso  Walker  v.  Atwood, 
11  Mod.  190,  where  an  acceptance  of 
a  bill  which  had  no  term  of  payment, 
promising  to  pay  at  a  certain  future 
day,  was  held  good  in  an  action  against 
the  acceptor,  although  he  objected  that 
this  was  not  an  acceptance  in  terms  of 
the  bill ;  because,  from  specifying  no 
term  of  payment,  it  must  be  held  to 
have  been  payable  at  sight. 

((0  Vide  Sehag  v.  Ahithol,  4  M.  and 
S.  466,  and  Cowie  v.  Halsall,  4  B.  and 
A.  198-9,  per  Abbot,  C.  J. 

P 


226 


ACCEPTANCE  OF  BILLS. 


[Chap.  IV. 


Holder's  duty 
aa  to  such 
acceptances. 


His  claim 
against  tiie 
previous 
{larties. 


SO  with  refereuce  to  the  drawer  and  the  other  parties.  But  mer- 
cantile asage  has  introduced  the  limitation  now  mentioned  as  to 
the  acceptance.  ^  The  variation  must  be  expressed  in  the  clearest 
language ;  and  no  expression  in  the  acceptance  which  can  be  attri- 
buted to  mistake  merely  or  misunderstanding  of  the  terms  of  the 
bill,  will  be  taken  to  vary  them.  Thus,  where  a  bill  which  fell  due 
on  11  January  1857,  was  noted  in  the  acceptance  as  "  due,  11  De- 
cember 185G,"  this  was  treated  as  a  mere  memorandum  founded  on 
a  mistaken  reading  of  the  bill,  and  not  as  a  variation  evincing  a 
deliberate  intention  to  accelerate  the  term  of  payment  (a).' 

When  the  drawee  offers  an  acceptance  varying  from  the  tenor 
of  the  bill,  whether  as  conditional,  partial,  or  otherwise,  the  holder 
may  refuse  it  if  he  pleases,  and  protest  for  non-acceptance  (6).  In 
a  case  (c)  where  a  bill  was  drawn  on  two  parties,  one  of  whom 
accepted  simply  and  the  other  for  his  half^  the  Court  of  Session 
decided  that  the  latter  "  ought  to  have  accepted  simply,  and  that 
he  was  liable  in  solidumy  The  ground  of  this  decision  probably 
was,  that  he  was  liable  at  any  rate  in  solidum^  as  a  copartner  of  the 
other  acceptor.  But  it  does  not  appear  consistent  with  principle  to 
hold  his  acceptance  for  half  a  sufficient  ground  for  subjecting  him 
to  the  whole.  The  utmost  that  the  holder  could  do  in  such  a  case, 
was  to  protest  the  bill,  as  to  the  residue,  for  non-acceptance.  On 
the  other  hand,  if  the  holder  takes  a  limited  acceptance,  it  will 
regulate  his  claim  against  the  drawee  (d). 

As  to  the  previous  parties,  the  holder  will  lose  all  claim  against 
them,  if  he  takes  an  acceptance  varying  from  the  bill,  without 
giving  them  immediate  notice  (e).  When  the  drawee  accepts  only 
for  part  of  the  bill,  the  holder  may  safely  take  the  acceptance ;  but, 
to  preserve  his  recourse,  he  must  protest  for  non-acceptance  and 
non-payment  as  to  the  residue  (/).     If  an  acceptance,  though  for 


(a)  Fanshawe  v.  Peel,  17  Mar.  1856, 
26  L.  J.  (Ex.)  314. 

(6)  Per  Lord  Ellenborough  in  Boehm 
y.  Garcias,  antea,  p.  219,  note  g,  and 
other  cases  there  cited. 

(c)  Nattghton  v.  Ritchie,  10  Dec. 
1712,  Morr.  1490-1. 

(</)  Per  I^wrence,  J.,  in  Parker 
V.  Gordon^  7  East.  385  ;  Gammon  v. 


SchmoU,  5  Taunt.  344 ;  and  per  Bayley, 
J.,  in  Sebag  ▼.  Abithol,  4  M.  and  8. 
466. 

(e)  Bayley,  253-4,  per  Bayley,  J., 
in  Sebag  ▼.  Abithol^  note  (d).  The  same 
doctrine  is  taken  for  granted  in  Paton 
V.  Winter,  1  Taunt.  422-8. 

(/)  Marius,  68  and  86;  Chitty, 
201. 
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the  whole  sum,  is  made  under  some  condition,  or  under  a  limitation 
as  to  time,  there  is  a  doubt  whether  the  holder  taking  it  will  pre- 
serve his  recourse  by  notification  to  the  other  parties ;  or  whether 
he  ought  not  likewise  to  protest  for  non-acceptance,  so  far  as  the 
acceptance  does  not  agree  with  the  tenor  of  the  bill,  and  thereupon 
take  it ;  or  whether  he  can  preserve  his  recourse,  without  protesting 
generally  for  non-acceptance,  and  thus  rejecting  the  acceptance 
altogether.     This  last  opinion  is  held  by  Lord  Stair  (a).     But  it 
would  appear  that  the  payee  may  safely  take  such  an  acceptance  as 
well  as  a  partial  acceptance  (b).     He  must  protest,  however,  for 
non-acceptance,  so  far  as  the  acceptance  is  not  in  terms  of  the  bill, 
since  the  drawee  disobeys  the  mandate  in  the  bill,  when  he  accepts 
under  a  condition  not  authorized  by  it,  as  much  as  when  he  accepts 
only  for  part  of  it  (c).     If  the  holder  means  to  avail  himself  of  the 
limited  acceptance,  he  must  set  it  forth  specially  in  his  notice  and 
protest,  since  any  act  which  indicates  that  he  does  not  acquiesce  in 
It,  will,  as  to  the  drawee,  cut  him  off  from  the  benefit  of  it  (d). 
'The  prudent  course,  in  all  cases  where  the  holder  is  offered  a  vary- 

• 

uig  acceptance,  is  for  him  to  communicate  the  terms  of  it  to  the 
previous  parties,  and  obtain  their  written  consent,  before  he  agrees 
to  receive  it  (e).  If  he  fail  to  do  this,  though  he  give  immediate 
notice,  he  may  find  himself  without  recourse ;  for  if  he  take  an 
acceptance  by  which  he  gives  the  acceptor  (who  is  the  principal 
debtor)  more  time  without  the  consent  of  the  previous  parties  (who 


fa)  L  11,  7. 

(h)  Mr  Bell  (1  Comm.  398)  says : 
''The  porteur  is  not  bound  to  take 
Qch  conditioDAl  acceptance ;  and  he 
ii  not  ta/e  so  to  do,  without  giving 
ifflmediate  notice  to  the  drawer  and 
other  parties,  so  as  to  prevent  them 
bom  pleading  a  dischiurge  of  their 
ittpmsibility/' 

(c)  Marius,  88,  states,  that  when 
the  drawee  accepts,  payable  at  a  longer 
tiiDe  than  that  allowed  in  the  bill,  the 
boider  may  take  the  acceptance,  and 
most  yet  protest  for  non-acceptance, 
in  ao  fiur  as  the  acceptance  is  not  con- 
fofinable  with  the  bill.  The  same 
principle  seenui    applicable  to  every 


other  kind  of  variation  in  the  accept- 
ance. Bayley,  253-4,  and  Chitty,  201, 
speak  generally  of  notice  of  the  condi- 
tional nature  of  the  acceptance,  but  do 
not  mention  the  necessity  of  a  protest. 

(d)  In  Sproai  v.  Matthews,  1  T.  R. 
182,  the  holder  was  found  to  have 
waived  the  benefit  of  what  was  held  to 
be  a  conditional  acceptance,  by  pro- 
testing the  bill  generally  for  non- 
acceptance.  The  same  doctrine,  as  to 
the  effect  of  a  protest  for  non-accept- 
ance in  precluding  the  party  protesting 
from  pleading  a  previous  acceptance, 
was  held  in  Bentinckv,  Dorrien^  6  East. 
199. 

(e)  Chitty,  p.  201. 
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are,  in  fact,  cautioners),  he  ought,  on  principle,  to   lose  his  re- 
course against  them  (a)/ 
Is  tho  drawee  A  question  has  been  raised  (b\  How  far  a  debtor  of  the  drawer 

bound  to  .  ^  .  . 

accept?  is  bound  to  accept  bills  drawn  on  him  to  the  amount  of  the  debt, 

under  the  penalty  of  damages  for  non-acceptance?  If  he  has 
agreed  to  accept,  he  is  bound  to  do  so,  whether  he  is  the  drawer^s 
debtor  or  not.  But,  if  not,  the  only  reason  why  he  can  be  bound 
to  accept  is,  that  there  are  in  his  hands,  not  merely  effects  of  the 
drawer,  but  cash,  with  which  he  can  pay  the  bill  when  due.  On 
this  principle,  it  has  been  shown  (c),  that  an  unaccepted  bill  cannot 
operate  an  assignment  to  the  payee  of  the  drawer's  funds  in  his 
hands,  unless  the  funds  are  in  cash  at  the  date  of  the  presentment 
and  protest.  The  drawer's  debtor,  therefore,  cannot  be  bound  to 
accept  a  bill  even  for  a  sum  not  exceeding  his  debt,  unless  it  is 
made  payable  on  a  day  at  or  after  the  expiration  of  his  stipulated 
term  of  credit,  as  it  is  only  then  that  he  has  cash  belonging  to  the 
drawer  to  meet  the  bill  (rf).  Under  this  condition,  he  seems  bound 
to  accept,  as  it  can  make  no  difference  to  him  whether  he  pays  the 
drawer  himself,  or  his  assignee.  The  assignment,  as  already  shown, 
is  completed,  without .  his  consent,  by  the  draft  and  protest  for  non- 
acceptance;  and,  though  he  would,  but  for  acceptance,  be  liable 
only  to  an  ordinary  action  by  the  payee,  instead  of  summary  dili- 
gence, he  cannot  plead  such  a  distinction  as  a  legal  excuse  for  not 
accepting,  when  he  is  bound,  in  all  events,  to  pay  the  money, 
without  either  action  or  diligence  (e). 

(a)  See  Chitty,  201.     It  seems  to  liable  for  exchange  and  other  expenses 

the  Editor  to  be  very  doubtful  whether  for  not  accepting,  as  there  was  only  a 

the  holder  has  any  other  choice  than  disputed  claim  by  the  drawer  against 

that  of  either  receiving  a  conditional  him. 

acceptance  and  abiding  by  its  terms,  or  (e)  Chitty,  p.  192,  founding  on 
refusing  it  altogether,  and  whether  he  Pardessus,  Nos.  361-4,  says  that  a 
can,  as  the  text  would  imply,  receive  debtor,  though  indebted  to  the  drawer 
it  as  to  the  acceptor,  and  refuse  it  as  in  the  full  amount,  is  not  bound  to  ac- 
to  the  previous  parties,  or  in  other  cept  a  bill,  or  liable  in  damages  for  non- 
words,  hold  the  acceptor  as  bound  acceptance,  unless  he  have  promised 
conditionally,  and  the  others  as  bound  to  accept;  in  which  case,  as  decided  by 
absolutely.  Smith  v.  Brown^  6  Taunt.   440,   the 

(6)  Glen,  126,  2d  edition.  drawer,  but  not  the  holder,  may  sue 

(c)  Anteoy  p.  107.  for  damages  if  he  fail  to  accept.     The 

(d)  In  an  early  case,  Russell   v.      present  law  of  France  seems  to  be  the 
Learmoni,  22  Feb.  1671,  2  Br.  Suppl.      same.    Nouguier,  §§  291-^. 

523,  a  drawee  was  found  not  to  be 
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Section  V. 


EFFECT  OF  ACCEPTANCE. 

It  has  been  shown  (a),  that  the  drawee  is  presumed,  from  accept-  The  acceptor 
ance,  to  have  value  belonging  to  the  drawer  in  his  hands,  whether  oipai  debtor, 
the  bill  contains  the  words  "  value  received  "  or  not,  and  whether  it 
is  made  payable  to  the  drawer  or  to  a  third  party.  It  is  from  this 
presumption  that  the  drawee  accepting  becomes  liable  primarily  as 
debtor,  and  that  the  drawer  and  indorsers  are  liable  only  on  his  failure 
to  pay  (6).  *  The  acceptance  "  imports  an  engagement  upon  the 
part  of  the  acceptor,  to  the  payee  or  other  lawful  holder  thereof,  to 
pay  the  bill  according  to  the  tenor  of  the  acceptance,  when  it  be- 
comes due,  upon  due  presentment  thereof.  If,  having  accepted,  he 
refuses  at  its  maturity  to  pay  it,  he  will  be  bound  to  indemnify  the 
drainer  for  all  losses  and  expenses  which  he  may  have  incurred 
thereby"  (c).' 

In  bills  admitted  to  be  accommodation-bills,  which  are  drawn  even  in  accom- 

modation-billH. 

Without  real  value  in  the  drawee  s  hands,  to  raise  money  by  dis- 
comiting  them,  the  acceptor  will  be  presumed  to  have  received 
the  money,  as  the  value  in  respect  of  which  he  accepted  ;  and 
this  principle  cannot  be  redargued  in  Scotland,  except  by  the 
drawer's  writ  or  oath  (rf).     In  a  case  («),  where  a  blank  bill  was 


(o)  Antea,  p.  54  et  seq. 

%  Per  Mansfield,  Heylin  v.  Adam- 
«»,  1758,  2  Bur.  669 ;  per  Cresswell, 
in  Jones  v.  Broadhurst,  9  Man.  Gr. 
and  S.  181. 

(c)  Story,  §  lis.  It  is  on  the  prin- 
cipJe  that  the  acceptor  is  principal 
<lebtur  that  a  payment,  for  which  the 
receipt  is  general,  is  presumed  to  have 
been  made  by  him.  See  post.  Chap. 
V.  S  v.  p.  265. 

(<0  This  was  found  in  Wallaces  v. 
Banv,  29  Dec.  1793,  M.  1483,  and 
Vis  held  in  Berry  v.  Murdoch,  15  Feb. 
1822,  1  S.  328.  The  same  doctrine 
^w  also  recognised  in  an  action  by  the 
'Irawer  against  thg  acceptors,  admit- 
ting that  the  bill  had  been  signed  to 


raise  money  for  a  third  party,  and 
that  drawer  and  acceptors  were  bound 
each  to  the  extent  of  one-third ;  it 
being  decided  that,  except  in  so  far  as 
the  drawer's  liability  was  admitted, 
the  acceptors  must  be  liable,  unless 
they  disprove  the  drawer's  claim  by 
his  writ  or  oath :  Macgregor  v.  Gib^ 
MH,  19  Feb.  1831, 9  S.  483.  Vide  also 
Percical  v.  Frampton,  3  Dowl.  P.  C. 
748,  where  the  same  principle  was  en- 
forced as  to  the  presumption  of  value 
between  the  maker  of  a  note  and  the 
holders,  in  an  action  by  them  against 
a  person  who  was  said  to  have  indorsed 
it  for  the  maker  s  accommodation. 

(e)  Smith  V.  laylor,  27  Feb.  1824, 
2  S.  and  D.  75o,  F.  C. 
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accepted  by  one  person  for  the  accommodation  of  another,  and  also 
by  the  party  accommodated,  and  was  filled  up  by  a  third  party,  who 
likewise  drew  it  in  his  own  favour  (he  having  given  valae  for  it, 
however,  to  the  party  accommodated),  the  drawer^s  knowledge,  that 
it  was  an  accommodation-bill,  was  held  not  to  deprive  him  of  the 
privileges  of  an  onerous  holder.  It  was  presumable  that  he  had 
given  value  for  it,  unless  the  contrary  had  been  established  by  his 
writ  or  oath.  In  another  case  (a),  where  a  debtor  got  a  promissory- 
note  from  a  third  party  payable  to  his  creditor,  and  then  gave  it  to 
him,  without  indorsing  it,  guaranteeing  its  payment  by  a  separate 
letter,  it  was  held  (although  the  payee  admitted  on  oath  that  he 
gave  no  value  directly  to  the  granter  of  the  note),  that  he  was,  not- 
withstanding, entitled,  as  an  onerous  holder,  to  recover  from  him. 
A  similar  decision  was  afterwards  given  on  the  authority  of  this 
case,  under  nearly  similar  circumstances  (6). 
Acceptance  Acceptance  is  an  admission  of  the  drawer's  signature,  and  pre- 

drawer'seigna-  cludes  the  acceptor  from  afterwards  pleading  against  a  bona  fide 

ture,  and  power  .  «  i-  o      o  ^ 

to  indorse,         holder  that  it  was  forged  (c).     ' "  The  acceptor  of  a  bill  of  exchange 

is  not  at  liberty  to  show  that  it  was  not  drawn  by  the  party  who 
appears  to  be  the  drawer  "  (rf).  The  acceptance  also  admits  that  the 
person  who  draws  the  bill  is  competent  to  do  so  (e) ;  and,  having 
thus  admitted  the  authority  to  draw,  the  acceptor  cannot,  in  a  ques- 
tion with  an  innocent  onerous  holder,  dispute  the  power  to  indorse  (/). 


(a)  Dirom  v.  Boyd,  7  June  1827,  5 
S.  and  D.  773. 

(6)  Allan  v.  Galli,  5  June  1829,  7 
Sh.  and  D.  706,  F.  C. 

(c)  In  Price  v.  Neal^  8  Burr.  1854, 
two  bills  being  presented  by  an  oner- 
ous holder  to  the  drawee,  one  of  which 
he  paid  without  accepting,  and  the 
other  he  both  accepted  and  paid ;  and 
he  having  afterwards  brought  an  action 
to  recover  the  money  from  the  holder, 
on  the  ground  that  the  drawer's  signa- 
ture was  forged,  the  Court  of  K.  B. 
dismissed  the  action,  holding,  that  he 
ought  to  have  ascertained  the  genuine- 
ness of  the  drawer^s  signature  before 
accepting  or  paying,  and  that  having 
given  a  credit  to  both  bills,  he  must 
bear  the  loss.     Similar  doctrine  was 


laid  down  by  Buller,  J.,  in  Smith  v. 
Chester,  1  T.  R.  655,  and  by  Dampier, 
J.,  in  Bass  v.  Clive,  4  M.  and  S.  15. 
In  this  last  case,  an  objection,  that  a 
bill  had  been  drawn  by  E.  Needham 
and  Co.,  whereas  there  was  only  one 
person  so  trading,  was  held  to  be  ex- 
cluded quoad  the  defendants,  by  their 
having  accepted  the  bill  thus  drawn, 
which  was  made  payable  to  ^^  our 
order,"  i.e.  to  the  order  of  the  drawers. 

(<f)  Per  Coltman,  in  Sanderson  v. 
Collman,  1842,  4  Man.  and  Gr.  209, 11 
L.  J.  (C.  P.)  270,  where  it  was  held, 
on  a  review  of  all  the  preceding  casee, 
that  an  acceptor  could  not  plead  that 
the  drawer's  signature  was  forged. 

(«)  Story,  §  113, 

(/)  Chitty,  p.  882. 
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Thus,  if  he  accept  a  bill  drawn   by  a  minor  (a),  or  a  married 
woman  (6),  or  a  bankrupt  {e)j  or  a  company  not  authorized  to  draw 
bills  (d)j  or  a  fictitious  company  («),  or   person  (/)>  he   cannot 
challenge   the  drawer's  indorsation  in  the  hands  of   an  innocent 
bolder  for  value.     And  if  he  accept  a  bill  to  which  the  drawer^s 
signature  has  been  forged,  it  would  seem  that  he  cannot  object  to 
an  indorsement  in  the  same  handwriting  (g).     It  is  hardly  an  ex- 
ception to  this  rule,  when  it  is  held  that  the  admission  (by  accept- 
ance) of  an  agent's  right  to  draw  is  not  an  admission  of  his  power 
to  indorse,  for  authority  to  do  the  one  is  not  necessarily  authority 
for  the  other  (A).    In  the  cases  above  alluded  to,  the  disqualification 
being  applicable  equally  to  the  power  to  draw  and  to  the  power  to 
indorse,  is  held  to  be  waived  as  to  the  latter  when  it  is  waived  as  to 
the  former  (i).' 

But  his  acceptance  does  not  preclude  him  from  challenffing  any  ^*  ^^}  ***®  ^^' 
of  the  indorsements,  *  other  than  the  drawer's,'  since  he  is  supposed, 
when  be  accepts,  to  look  only  at  the  drawer's  signature,  his  account 
with  him  being  alone  affected  by  the  acceptance  (k).  ^  This  holds 
even  though  he  have  examined  the  indorsation  before  he  accepted, 
and  have  satisfied  himself  that  it  was  genuine,  before  he  put  the  bill 
again  into  circulation  (/).'  But  it  cannot  be  pleaded,  that  an  ac- 
ceptor was  not  bound  to  notice  the  condition  annexed  to  an  indorse- 
ment; for  (w)  when  a  person  accepts  a  bill  after   a   conditional 


(a)  Taylor  v.  Croker,  1802,  4  Esp. 
^^\  Jones  V.  Darch,  1817,  4  Pine, 
300. 

(b)  Smith  V.  MarmcJc,  10  Nov.  1848; 
18  L  J.  (C.  P.)  65.  See  antea,  p. 
136. 

(c)  Drayton  v.  Dale,  1823,  2  B.  and 
C.  293 ;  IHtt  v.  Chapelow,  7  June 
1841,  10  L.  J.  (Ex.)  487  ;  Braithwaife 
V.  Gardiner,  27  Jan.  1846,  15  L.  J. 
(Q.  B.)  187. 

(d)  Halifax  y.  Lyle,  29  Feb.  1849, 
18  L  J.  (Ex.)  197. 

(e)  Bass  v.  Clire,  1815,  4  Camp. 
78 ;  anteOy  p.  230,  note  c. 

(/)  Cooper  V.  Meyer,  10  B.  and  Cr. 
469. 

ig)  Dack  Y.  Beeman,  25  Feb.  I«t3, 
\2U  J.  (Ex.)  19«. 


(A)  Robinson  v.  1  arrow?,  7  Taunt.  R. 
455  ;  Allport  v.  Meek,  4  Can*,  and  Pay. 
267. 

(i)  Even  in  the  case  of  agencies, 
when  the  agency,  if  good  to  draw,  is 
equally  good  to  indorse,  the  acceptor 
cannot  challenge  the  agent^s  indorse- 
ment ;  for  example,  where  he  know- 
ingly accepts  a  bill  drawn  per  procura- 
tion of  a  party  deceased.  AsJifield  v. 
Bryan,  20  Jan.  1863, 32  L.  J.  (Q.B.)  91. 

(it)  This  was  the  doctrine  held  by 
the  Court  of  King's  Bench  in  Smith  v. 
Chester,  cited  p.  230,  note  c.  ViiU 
Bayley,  464,  note  4. 

(/)  Roberts  v.  Tucker,  4  Nov.  1854, 
24  L.  J.  (Q.  B.)  46. 

(m)  Robertson  v.  lunsing/on^  nntea, 
p.  185,  noto  </. 
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indorsement,  and  pays  it  to  an  indorsee  of  this  conditional  indorsee, 
while  the  condition  of  the  first  indorsement  is  unf  ulfiUed,  he  is  liable 
in  second  payment  to  the  first  indorser,  being  bound  to  look  at  the 
conditional  indorsement  as  a  limitation  ea:  fdcie  of  the  bill,  in  the 
title  of  the  party  claiming  payment. 


Section  VI. 


DISCHARGE  OF  ACCEPTOR. 


^*^^bed^'^'*'^  '^^^  acceptor's  liability  cannot,  in  general,  be  discharged  except 

chwrged.  |)y  payment,  by  himself  or  the  drawer,  or  by  release  (a).      *As 

expressed  by  one  of  the  English  judges :  "  He  who  comes  under 
the  character  of  acceptor,  makes  himself  liable  as  such  in  all 
circumstances;  and  nothing  can  discharge  him  but  payment,  or 
release  "  (6).'  Besides,  it  has  been  seen  (c)  that  any  nullity  affect- 
ing an  acceptance,  according  to  the  law  of  the  country  where  it  was 
made,  or  was  to  be  performed,  will  prevent  it  from  being  enforced 
even  in  this  country. 

Payment,  and  its  effect  in  discharging  the  acceptor,  shall  be 
discussed  in  the  next  chapter. 

At  present  we  shall  consider  the  other  mode  of  discharging  him, 
viz.,  release ;  and  as  connected  with  the  same  subject,  we  shall  also 
consider  the  right  of  an  accommodation  acceptor  after  release  to 
indemnity  from  the  parties  whom  he  has  accommodated. 


(a)  Marius,  85.  Bacon  v.  Searks^ 
1  H.  Bl.  188,  illustrates  the  effect  of 
jmyment,  even  by  the  drawer,  in  dis- 
charging the  acceptor;  an  indorsee, 
who  had  been  partly  paid  by  the 
drawer,  being  there  found  not  entitled 
to  recover  from  the  acceptor,  except 
for  the  residue.  It  was  said  by  I^rd 
Loughborough,  C.  J.,  that  the  drawer, 
by  paying  the  bill,  releases  the  accep- 
tor from  his  undertaking  [to  the  in- 
dorsees], and  that,  if  the  acceptor 
should  pay  over  again,  the  drawer 
would  be  entitled  to  recover  from  him 


the  money  paid  as  part  of  his  funds 
which  he  should  not  have  given  up. 
A  holder  who  has  raised  an  action 
against  the  acceptor,  may  take  pay- 
ment of  the  principal  from  the  drawer, 
and  still  proceed  with  the  action  to  the 
effect  of  recovering  expenses.  Good- 
win V.  Cremer^  8  June  1852,  22  L.  J. 
(Q.  B.)  30. 

(6)  Per  Heath,  J.,  in  Fenturn  v. 
Pocock,  1813,  5  Taunt.  190.  The 
same  general  doctrine  is  also  laid  down 
by  Mansfield  in  this  case. 

(r)  See  nntca,  p.  84  et  wq. 
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1.  Release, 

Such  release  must  be  granted  by  the  holder  of  the  bill,  who, 
being  the  person  entitled  to  enforce  payment,  can  alone  renounce 
it.  It  ^  may  be  either  express  or  implied,  or  in  law  language,  a 
release  rebus  ipsis  et  factia. 

(1.)  Express  Release. 

By  the  law  of  Scotland,  no  express  discharge  of  a  bill  or  note  Express 
13  valid,  unless  granted  by  the  holder  in  writing ;  as  obligations  J^  ^t^^ 
constituted  by  writing  caiinot  be  extinguished  without  writing  (a). 
A  verbal  discharge,  therefore,  will  not  be  effectual,  as  in  England  (6). 
A  written  discharge  may  be  on  the  bill,  or  separate  from  it.  *  A 
separate  release  is,  of  course,  good  against  the  party  who  grants 
it  (c).'  But  the  acceptor  is  not  secure,  unless  it  is  written  on  the 
bill,  or  unless  he  gets  up  the  bill,  since  it  may  otherwise  be  indorsed 
to  a  third  party,  who,  as  already  shown  (cf),  will  not  be  affected 
by  payments  that  do  not  appear  ex  facie  of  the  bill.  It  has  been 
held  {e)  no  defence  to  the  drawer  of  a  bill  against  an  action  by  in- 
dorsees, that  the  debt  was  extinguished  by  bill  transactions  between 
the  pursuers  and  the  acceptor,  on  which  the  former  were  the  debtors 
of  the  latter,  no  allegation  of  specific  payments  having  been  made, 
or  written  evidence  adduced  to  counteract  the  presumption  arising 
from  the  bill. 

(2.)  Implied  Release. 

Such  conduct  by  the  holder,  as  can  only  be  accounted  for  by  Implied 

k*   L     •  11  1  •  release. 

"W  having  released  the  acceptor,  may  be  proved  by  any  sufficient 


(o)  Back  ▼.  Bell,  22  Feb.  1831,  9 
S.  486.  Tait  on  Evidence,  820  et 
*?•;  Dickson  on  Evidence,  vol.  ii.  p. 
^3  ({606).  Even  when  the  sum  is 
tidoir  L.100  Scots,  parole  evidence 
^  payment  is  incompetent ;  APDon- 
«W  T.  M'Gregar,  10  Mar.  1803,  H. 
499. 

(b)  A  discharge  of  this  kind,  but 
^c<XMQpamed  by  other  circumstances, 
fweifed  effect  in  Black  v.  Peel,  cited 
in  1  Douglas,  248-9.     The  same  gene- 


ral doctrine  was  assumed  in  Whatley 
V.  Tricker,  1  Camp.  35,  and  Parker 
V.  Leigh,  2  Stark.  229 ;  and  in  a  recent 
case,  Foster  y.  Dawher,  30  June  1851, 
20  L.  J,  (Ex.)  385,  the  point  was  con- 
sidered too  well  settled  to  admit  of 
further  discussion. 

(c)  Cox  V.  Tait,  29  June  1843,  5  D. 
1283. 

{d)  An  tea,  189  et  seq. 

(c)  Hendersony.  E7/io/,20May  1824, 
8  S.  30. 


234 


ACCEPTAXCE  OP  BILLS. 


TV 


IIImtrMkiiw 
from  Hw  iA 

when  releMe 

frrvwed. 


and  wlicro 
r«l«afte  held 
uot  to  be 
proved. 


erideiice,  and  will  constitate  a  discharge  rtlmi  ipsis  €tyaetiM,  It  is 
difficolt  to  state,  a  priori,  what  dnnuDstances  will  dios  amount  to 
a  discharge.  The  hoidei^s  delay  to  claim  against  the  aooeplor  for 
less  than  the  period  of  the  sexennial  prescription  will  not,  in  itself, 
discharge  him.  The  effect  of  delay  to  enforce  the  debt  for  this 
whole  period  shall  be  considered  in  the  chapter  on  PrescripftianL 

The  facts  stated  in  some  of  the  English  cases  would  probablr 
be  held  sufficient  in  Scotland  to  infer  a  discharge.  Tims  (a),  an 
acceptor  was  found  to  be  discharged  by  the  holder  writing  in  his 
bill-book  that  the  acceptance  was  ^  at  an  end,''  and  keeping  the  bill 
for  three  years  afterwards  without  suing  him.  In  another  case  {by, 
the  acceptor  was  discharged  by  the  circumstance  of  the  payee,  after 
getting  a  partial  payment  from  the  drawer,  taking  a  written  pitHnise 
from  him  on  the  bill  to  pay  the  residue,  and  thereafter  making  no 
demand  on  the  acceptor  for  three  years.  Again  (c),  where  the 
defendants  were  alleged  to  haye  accepted  bills  on  the  secnri^  of  i 
consignment  of  tobacco  made  to  them  to  be  sold  on  commissioii, 
and  which  they  had  no  inducement  to  accept,  but  the  commissioo 
on  the  sales,  the  holder  was  found  to  haye  discharged  them,  suppos- 
ing that  they  had  accepted,  by  agreeing,  in  a  written  memorandum, 
to  take  the  consignment  off  their  hands,  and  sell  it  at  his  own  risk, 
for  payment  pro  tanto  of  the  bills.  These  cases  would  probablv 
haye  been  held,  in  Scotland,  to  infer  a  discharge. 

But  it  has  been  found,  that  an  acceptor  was  not  discharged  by 
tlie  circumstance  of  the  holder,  who  learned  only  after  the  bill 
became  due  that  it  was  an  accommodation-bill,  haying  applied  to 
the  drawer  for  payment,  and  allowed  several  years  to  elapse  with- 
out asking  it  from  the  acceptor  (d),  or  by  his  offering  to  take  the 
drawee's  affidavit  that  his  acceptance  was  a  forgery  (the  affidavit 
not  having  been  sworn,  which  Lord  Kenyon  said  would  have  been 
sufficient,  but  only  drawn  and  engrossed  {e)  ),  or  by  his  giving  time 
to  the  drawer  (/),  or  by  his  taking  payment  from  a  debtor  of  the 
drawer,  upon  a  receipt  on  the  bill,  and  on  condition  of  giving  him 


(a)  Walpole  v.  Pultney,  cited  1 
Douglas,  248. 

(6)  EUut  V.  Gallindo^  citetl  1  Doug- 
las, 249. 

(c)  Ma$on  v.  Ilunt^  1  Doug.  297. 

(d)  Dhtgwall  v.    Dinist€i%   I   Doug. 


247.  A  Bimilar  decision  was  given  in 
Farquhar  v.  Southey^  2  C.  and  Pay. 
497,  1  M.  and  Malk.  14. 

(e)  Stevens  v.  Thacker^  Peake's  C. 
N.  P.  187. 

(/)  Roffgct  V.  Axmore,  \  Taunt.  780. 
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is  name  in  an  action  against  the  acceptor,  combined  with  the 
ircnmstance  of  this  party  telling  the  acceptor  that  he  would  not 
e  troubled  about  the  bill  (a).  Such  circumstances  would  have 
»een  insufficient  also  in  Scotland  to  discharge  the  acceptor. 

On  the  other  hand,  a  general  discharge  by  the  holder  of  a  bill   nw^^ong 
o  the  acceptor,  after  it  fell  due,  though  without  particular  notice 
>f  the  bill,  or  a  discharge  with  reference  to  a  series  of  transactions 
of  which  the  bill  formed  a  part,  would  be  held  to  discharge  the  ac- 
ceptor (6).    A  general  release  by  the  drawer,  even  after  he  has  trans- 
ferred his  right  in  the  bill,  will  discharge  all  his  ground  of  action 
against  the  acceptor  from  being  afterwards  obliged  to  pay  the  bill, 
such  cause  of  action  having  arisen  previous  to  the  discharge,  as  it 
draws  back  to  the  date  of  acceptance  (c).     But  such  a  release  will 
not  discharge  an  acceptance  granted  after  its  date,  though  the  bill 
^as  drawn  previous  to  it,  since  the  acceptance  was  not  a  subsisting 
debt  at  the  time  of  the  release  {d).    In  a  case  where  the  defendant's 
creditors,  and,  among  others,  the  payee  of  the  bill  sued  on,  of  which 
Ae  defendant  was  acceptor,  had  executed  a  general  release,  on 
having  a  certain  composition  secured  by  promissory-notes,  and  by 
fte  assignment  of  certain  debts,  it  was  held  that  the  defendant  was 
*^und  to  tender  the  notes,  not  the  creditors  to  apply  for  them,  and 
^oat,  therefore,  as  there  was  no  evidence  of  tender,  the  release  did 
^ot  exclude  an  action  on  the  original  bill  (e).    The  payee's  appoint- 
^g  the  maker  of  a  note,  or  acceptor  of  a  bill,  his  executor,  has  been 
■•eld  to  be  a  release  (/). 

2.  Discharge  and  Indemrdty  of  Accommodation  Acceptors, 

It  was  once  decided  by  Lord  Ellenborough  at  Nisi  Pnusy  that  Accommoda- 

"Vhen  the  holder  of  a  bill  knew  that  it  was  accepted  for  the  drawer's  nordischarged 

Accommodation,  he  lost  his  claim  against  the  defendant  (acceptor),  way^Sian  an 

V  giving  the  drawer  time,  after  a  partial  payment,  to  pay  the  '^^ 

Valance ;  the  case  being  held  the  same,  with  regard  to  him,  as  if  j^^^  ^^  -^ 

the  bill  had  been  drawn  by  the  defendant,  and  accepted  by  the  ^*^^* 

(a)  Adams  v.  Gregg ^  2  Stark.  531.  {d)Draggsv.Netter,l  Ld.Raym.65. 

(6)  See  Joel  v.  Johnstone^  20  Jan.  (e)  Cranky  v.  Hilary,  2  M.  and  S. 

1860,  22  D.  430.  120. 

(c)  Per  Lord  Ellenborough  in  Scott  (/)  Freakly  v.  Fox,  9  B.  and  Cr. 

T.  TJJTord,  1  Camp.  246.  139. 
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drawer  (a).  But  this  doctrine  was  repeatedly  questioned  in  sub- 
sequent cases  (6) ;  and,  at  last,  it  was  unanimously  overruled  by  the 
Court  of  Common  Pleas  (c),  who  found  that  an  acceptor  is  always 
primary  debtor  with  reference  to  the  holder,  whether  the  latter 
knew  the  bill  to  be  accepted  for  the  drawer^s  accommodation  or 
not.  The  principle  of  this  doctrine,  as  applied  to  accommodation- 
bills,  appears  to  be,  that  the  holder  is  entitled  to  rely  on  the  different 
obligants  according  to  the  several  characters  in  which  they  sign  the 
bill,  and  consequently  to  regard  the  acceptor  as  primary  debtor  (d). 
The  same  doctrine  has  since  been  confirmed.  It  was  alluded  to  in 
a  case  (e),  where  one  of  two  joint  obligants  in  a  note,  maintaining 
that  he  was  surety  for  the  other,  pleaded  that  he  was  released, 
because  the  plaintiff  had  given  time  to  the  other  obligant,  the 
Court  being  inclined  to  hold  that  the  plaintiff  was  a  principal,  and 
could  not  be  released  even  by  giving  time,  though  they  decided 


(a)  Laxton  v.  Peat^  2  Camp.  186-7. 
In  the  subsequent  case  of  Collot  v. 
Haigh,  3  Camp.  281,  Lord  EUen- 
borough  decided,  that  the  holder  of  an 
accommodation-bill  had  not  lost  bis 
recourse  against  the  drawer  by  giving 
indulgence  to  the  acceptor,  holding 
that  the  drawer  could  not  suffer  here 
for  want  of  notice,  as  he  had  no  funds 
to  withdraw  from  the  acceptor.  But 
it  does  not  therefore  follow  that  the 
holder,  from  knowing  the  bill  to  be 
accepted  for  the  drawer's  accommoda- 
tion, loses  that  right  which  the  struc- 
ture of  the  bill  gives  him  of  treating 
the  acceptor  as  primary  debtor  to  him^ 
whatever  may  be  his  relation  and  that 
of  the  drawer  inter  se. 

(ft)  Per  Gibbs,  J.,  in  Kerrison  v. 
Cooit,  3  Camp.  362,  and  in  Ragget  v. 
Axmore^  4  Taunt.  730,  per  Mansfield, 
C.  J.,  who  says,  that,  except  in  "  tlie 
case  cited  in  Campbell  (^Laxton  v.  Peat) , 
it  never  was  known  that  anything  pass- 
ing between  other  parties  could  dis- 
charge an  acceptor."  I^ord  Ellen - 
borough  himself  appears  to  have  acted 
on  a  different  principle  in  Mallet  v. 
Thomson^  5  Esp.  178,  being  an  action 
by  the  indorsee  against  the  maker  of  a 


promissory-note,  which,  however,  the 
plaintiff  knew  to  have  been  made  for 
the  payee's  accommodation.     Yet  Lord 
Ellenborough  held,  that  an  agreement 
by  the  plaintiff  not  to  moleet  the  payee, 
though,  according  to  the  principle  of 
Laxton  v.  Peat^  he  was  the  principal 
party,   did    not  discharge    his   claiiD 
against  the  maker,  seeing  the  latter^s 
claim  of  recourse  against  the  payee  was 
a  matter  distinct  from  this  agreement, 
and  not  affected  by  it. 

(c)  Fentum  v.  Pocock^  1813, 1  Marsh. 
14-17,  5  Taunt.  192.  It  ap];)ear8  that, 
in  this  case,  the  holder  did  not  know, 
till  after  the  term  of  payment,  that 
the  bill  was  accepted  for  the  drawer's 
accommodation.  But,  even  according 
to  Marshall's  report,  the  Court  ex- 
pressed the  general  opinion  mentioned 
in  the  text ;  and  according  to  Taunton's 
report,  they  decided  the  case  expresBlj 
on  that  ground. 

(rf)  Vide  an  opinion  given  by  the 
Ix)rd  Chancellor  in  conformity  with 
this  doctrine  in  Bank  of  Ireland  v. 
Beresford^  6  Dow's  Appeal  Cases, 
2:^7. 

(f)  Price  V.  fulmnnds,  10  B.  and  Cr 
o7«. 
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that,  under  the  circumstances,  no  time  had  been  givxn.  It  has 
been  also  held  (a),  that  the  circumstance  of  the  drawer  of  a  bill, 
accepted  for  his  accommodation,  paying  part  of  it  to  the  indorsee, 
and  giving  him  a  new  bill  for  the  balance,  but  without  getting  up 
the  former  bill,  did  not  discharge  the  other  bill,  or  release  the 
acceptor.  There  was  here  no  giving  of  time  on  the  old  bill ;  but, 
although  there  had,  and  though  the  holder  had  known  that  the  bill 
was  an  accommodation,  this,  according  to  the  cases  already  noticed, 
would  have  made  no  difference. 

^  The  same  rule  has  also  been  applied  in  Scotland.    Thus,  it  has  Law  of  Scot- 

IsDcL 

been  held,  that  where  there  were  two  acceptors,  one  for  value,  and 
the  other  in  accommodation,  neglect  to  protest  against  the  former 
did  not  release  the  latter  (b) ;  because,  when  a  person  binds  himself 
as  acceptor,  that  necessarily  implies  a  consent  that  he  is  to  be  treated 
in  every  respect,  in  regard  to  the  bill,  as  any  other  acceptor  would 
be  treated.  It  makes  no  difference  that  he  alleges  that  the  holder 
knows  perfectly  that  he  is  only  cautioner.  Thus,  where  a  person 
accepted  a  bill  drawn  by  another  for  the  other's  accommodation,  he 
was  not  allowed  to  plead  as  a  defence  against  payment  that  the 
holder  had  discharged  the  drawer  (c) ;  because  nothing  that  the 
holder  could  do  could  make  his  claim  of  relief  against  the  drawer 
either  better  or  worse.  All  that  the  holder  could  discharge  was  his 
claim  upon  the  bill,  and  on  the  bill  the  acceptor  had  no  claim  of 
any  kind  against  the  drawer.' 

When  a  person  accepts  bills  for  the  accommodation  of  another,  Accommoda- 
he  ought  to  take  a  writing  of  some  kind  from  the  party  accommo-  should  taV  an 
dated,  setting  forth  the  fact,  or  a  cross  bill,  that  he  may  rank  for  ind^ify.  ° 
the  full  sum  on  the  other  party's  estate,  in  case  of  his  bankiniptcy. 
In  Scotland,  the  presumption  from  his  acceptance  that  he  has  funds 
of  the  drawer  to  the  amount  of  the  bill,  cannot  be  redargued  unless 
by  the  drawer's  writ  or  oath.      The  accommodation  being  thus 
proved,  the  drawer  will  be  bound  to  indemnify  him,  but  not  other- 
wise (d).     The  extent  of  claims  under  this  obligation  of  indemnity 

(a)  Rol/e  V.  Wyatt^  5  C.  and  Pay.  gation  of  the  party  accommodated  to 
181.  indemnify  the  acceptor,  was  admitted 

(b)  Lyon  V.  Buttery  1841,  4  D.  178.  in  Young  v.  Hockley,  3  Wills.  346  ;  the 

(c)  Lewis  y.   Anstruther,  17    Dec.  Court  deciding  also,  in  that  case,  that 
1852,  15  D.  260.  the  obligation  to  indemnify  did  not 

(c/)  In  England,  the  general  obli-      arise  till  the  acceptor  had  paid  the  bill, 
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AooommodA- 
tion  acceptor*3 
clidm  against 
aocommoda- 
tion  indorser, 


shall  be  afterwards  considered  in  the  chapter  on  Action  and  Dili- 
gence. The  acceptor  will  be  also  entitled  to  retain  money  belonging 
to  the  drawer,  which  has  come  lawfully  into  his  hands,  till  the  bill 
which  he  has  accepted  for  the  letter's  accommodation  be  paid,  or 
till  he  is  secured  against  it  (a).  This  rule  has  been  held  applicable, 
though  the  accommodation-bill  had  incurred  the  statute  of  limita- 
tions, when  the  principal  debtor  admitted  that  it  was  still  oat- 
standing  (b).  In  Scotland,  the  sexennial  prescription  is  held  to 
extinguish  the  bill  or  note ;  and  though  the  acknowledgment  of  the 
proper  debtor,  by  writ  or  oath,  might,  notwithstanding,  keep  up 
the  debt  against  himj  it  could  not  create  a  claim  against  an  accom- 
modation acceptor.  It  shall  be  afterwards  explained  under  what 
circumstances  such  an  acceptor's  acknowledgment  could  be  effec- 
tual against  himself. 

*  In  England,  there  are  decisions  to  the  effect,  that  if  two  or 
three  parties  join  together  to  raise  money  for  behoof  of  another 
by  accommodation-bills,  they  are  in  questions  of  relief  to  be  treated 
all  alike,  and  not  according  to  their  respective  positions  on  the  bill. 
Thus,  if  one  person  draws  and  another  indorses  an  accommodation- 
bill  for  behoof  of  an  acceptor,  and  the  drawer  is  forced  to  retire  it, 
he  has  relief  against  the  indorser  for  one-half,  on  the  principle  that 
the  Court  is  entitled  to  look  rather  at  the  real  transaction  than  at 
the  form  of  the  instrument  (c).  On  the  same  principle,  it  would  be 
held  that,  when  one  person  accepted  and  another  person,  in  the 
knowledge  of  the  nature  of  the  acceptance,  indorsed  a  bill  for  be- 
hoof of  the  drawer,  the  indorser,  on  paying  the  bill,  would  have 


and  that,  therefore,  it  did  not  fall 
under  the  certificate  granted  to  the 
debtor  on  a  comm  lesion  of  bankruptcy 
which  was  issued  before  the  date  of 
that  payment.  This  last  point  was 
likewise  decided  in  Chilton  v.  Whiffin^ 
3  Wills.  13;  and  in  Yallop  v.  Ehers,  1 
B.  and  Ad.  698. 

(a)  This  principle  was  admitted  by 
Lord  Ellenborough  in  Maddtn  v. 
Kempster^  1  Camp.  12,  although  the 
acceptors  were  refused  the  benefit  of 
it,  as  they  had  obtained  the  money 
which  they  wished  to  retain  from  the 


agent  of  the  party  accommodated^  bj 
a  false  statement,  that  he  owed  it  to 
them  as  the  balance  of  an  account. 

(6)  In  Morse  v.  Williams,  3  Camp. 
418,  Lord  Ellenborough,  in  a  questioii 
with  the  acceptors  of  ati  accommods- 
tion-bill,  who  wished  to  retain  moDej 
till  they  were  secured  of  their  indemnit  j 
against  it,  held,  that  the  party  accom- 
modated could  not  plead  the  statute  of 
limitations,  when  he  admitted  the  bill 
to  be  still  outstanding. 

(c)   Reynolds  v.    W heeler ^   10  June 
1861,  30  L.  J.  (C.  P.)  320. 
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right  only  to  one-half.  In  Scotland,  it  has  been  decided  that  the 
indorser  in  such  a  case  is  entitled  to  full  relief  (a).  And  the 
Scotch  rule  appears  the  sounder ;  because,  if  the  parties  had  in- 
tended to  make  themselves  jointly  and  not  successively  liable  on 
the  failure  of  the  principal  debtor,  they  could  easily  have  framed 
their  instrument  so  as  to  have  attained  that  purpose.' 

It  has  been  decided  (6),  that,  when  one  of  four  co-acceptors  or  against  co- 

acceptors. 

of  a  bill  paid  part  of  it  (the  fourth  having  become  bankrupt),  he 
was  entitled  to  claim  a  third  of  the  sum  paid  from  each  of  the 
other  two,  but  only  a  third,  as  they  were  both  solvent,  and  that  an 
averment  that  he  was  the  party  accommodated  by  their  signatures 
could  not  be  proved  except  by  his  writ  or  oath.  A  similar  principle 
was  adopted  in  another  case,  where  one  of  several  acceptors,  having 
paid  the  drawer,  after  he  had  been  ranked  for  a  composition  on  the 
estate  of  another  acceptor,  was  found  entitled  to  sue  that  acceptor 
for  the  composition  to  the  extent  of  his  proportional  relief,  without 
regard  to  an  allegation  that  another  acceptor  had  got  the  contents 
of  the  bill  (c). 

(a)  Beveridge  v.    Liddel^    14  Jan.  (6)   Laing  v.    Anderson^   27    June 

1852,  14  D.  328.     See  also  Hohh  v.      1827,  5  S.  851. 

^^1,  21  Feb.  1811,  H.  68.  (c)  Russell  \,  Douglas,  10  Dec.  1830, 

9  S.  163. 
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CHAPTEK    V. 

OF  PAYMENT. 

In  the  present  view  of  our  subject,  it  is  assumed  that  bills  or  notes 
are  to  be  paid,  as  it  has  been  assumed  that  bills  were  to  be  accepted 
agreeably  to  their  tenor,  viz.,  as  to  acceptance,  by  the  drawee  of  the 
bill,  and  in  the  case  of  payment  by  the  acceptor  of  the  bill  or 
grantor  of  the  note,  each  of  whom  respectively  is  the  proper  debtor. 
There  is  another  kind  of  payment,  as  well  as  acceptance,  by  a  party 
who  does  not  accept  or  pay  in  terms  of  the  bill  or  note,  but  on  the 
failure  of  the  proper  debtor,  for  his  honour,  or  that  of  other  parties. 
But  this  kind  of  acceptance  or  payment  cannot  be  discussed  till  we 
consider  the  case  of  the  parties  designated  by  the  bill  or  note  failing 
to  accept  or  pay,  which  shall  be  done  under  the  head  of  Negotiation. 


Section  I. 


PAYMENT — BY  AND  TO  WHOM  ? 


By  whom  A  bill  or  note  may  be  paid  by  any  person  liable  for  its  amount. 

payment  may  •/  i  */         *f   m. 

be  made.  whether  by  the  acceptor  of  the  bill  or  granter  of  the  note,  as  the 

proper  debtor,  or  by  any  other  parties,  drawer  or  indorsers.  But 
a  drawer  or  indorser,  before  paying,  must  ascertain  that  the 
holder's  recourse  against  him  has  been  preserved  by  due  negotia- 
tion of  the  bill  or  note,  otherwise  he  will  have  no  claim  of  indemnity 
for  the  sum  paid  against  the  previous  parties  (a).  *  What  he  will 
have  in  that  case  will  be — if  he  has  paid  without  knowledge  of  the 
want  of  negotiation — a  claim  for  the  return  of  what  he  has  paid 

(a)  Roscow  v.  Hardy,  1810,  12  East.  434  ;  Turner  v.  Leech,  1821,  4  B.  and 
Al.  461. 
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from  the  holder,  through  whose  neglect  recourse  has  been  lost  (a). 
On  the  other  hand,  if  the  bill  have  been  duly  negotiated,  the  in- 
dorser  paying  has  his  full  rights  of  recourse  against  the  previous 
parties.  "  When  an  acceptor  retires  a  bill  at  maturity,  he  takes 
it  entirely  from  circulation,  and  the  bill  is  in  effect  paid  ;  but  when 
an  indorser  retires  it,  he  merely  withdraws  it  from  circulation  in  so 
far  as  he  himself  is  concerned,  and  may  hold  the  bill  with  the  same 
remedies,  as  he  would  have  had,  had  he  been  called  upon  in  due 
course,  and  had  paid  the  amount  to  his  immediate  indorsee"  (b). 
An  indorser  may,  however,  so  manage  the  payment,  as  to  lose  his 
right  of  recourse  against  the  drawer  and  the  previous  indorsers ;  as 
where  he  pays  it  solely  on  behalf  of  the  acceptor,  and  takes  a  re- 
ceipt from  the  holder  exactly  as  if  the  acceptor  had  paid.  Thus  an 
indorser  who  went  to  a  bank  to  retire  a  bill,  and  "  in  order  to  pre- 
serve the  acceptor's  credit"  did  so  without  saying  from  whom  the 
money  came,  and  allowed  the  acceptance  to  be  deleted,  it  was  held 
that  he  had  paid  for  the  acceptor  and  had  discharged  the  drawer  (c). 
Where  an  indorser  is  also  agent  for  the  acceptor,  and  it  is-  doubt- 
ful in  which  character  he  has  paid,  the  question  is  one  for  a  jury  to 
determine  (d). 

^  "  Where  an  individual,  out  of  his  own  funds,  pays  a  bill  to  the  Pajnnont  by  a 

.        .  .  stranger. 

holder,  to  which  he  is  no  party,  and  is  put  in  right  of  the  bill,  he 
comes  into  the  place  of  the  holder  to  the  effect  of  being  entitled  to 
claim  against  all  the  obligants  to  the  bill,  in  the  same  manner  as 
the  holder  could  have  done  [«],  although  he  may  have  been  induced 
to  interfere  on  account,  or  at  the  request  of  a  party  to  the  bill,  who 
could  either  have  only  claimed  against  some  of  the  obligants,  or,  as 
being  the  primary  debtor,  could  not  have  claimed  against  any  of 
them  [/].     But,  on  the  other  hand,  if  the  individual  paying  the  bill 

(a)  Milnes  v.  Duncan^  1827,  6  B.  (e)  Adam  v.  Boyd,  12  June  1830,  8 
and  C.  671.  S.  .914 ;  Muir  v.  Macdonald,  4  Mar. 

(b)  P0r  curiam,  in  Elsam  v.  Denny,  1831,  9  S.  636 ;  Graves  v.  Key,  1832, 
12  June  1864,  23  L.  J.  (0.  P.)  190,  3  B.  and  Ad.  313. 

See  also  Kidston  v.  SUad,  21  Jan.  (/)  Leslie  v.   Shepperd,  22    Feb. 

1809,  F.  0.  1833,  11  S.  436 ;  affd.  30  May  1834, 

(c)  Martin  v.  Smith,  8  Dec.  1864,  7  W.  and  S.  467 ;   2  BeU's  Comm. 
19  D.  143.  623 ;  Napier  v.  Wilson,  16  Nov.  1810, 

(d)  Pollard  v.  Ogden,  30  May  1863,  H.  66. 
22  L.  J.  (Q.  B.)  439. 
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has  done  so  expressly  for  the  honour  of  a  particular  party,  or  if  the 
circumstances  show  that  he  has  paid,  relying  upon  the  credit  and 
funds  of  a  particular  party,  and  with  a  view  specially  to  the  imple- 
ment of  that  party's  obligation  as  constituted  by  the  bill  [a],  so  as 
to  identify  him  with  that  party,  then  it  is  apprehended  that  the  in- 
dividual so  paying  comes  into  the  place  of  that  party,  with  all  the 
rights  which  would  have  been  competent  to  him  had  he  retired  the 
bill,  and  not  into  the  place  and  rights  of  the  holder"  (6).' 
To  whom  Payment,  to  be  effectual,  should  be  made  to  the  proprietor  o 

payment  may  ,  .  .  * 

be  made.  the  bill  or  note,  or  a  person  authorized  by  him  to  receive  it.     Pay 

ment,  therefore,  to  the  original  creditor  will  be  unavailing  after  h 
has  indorsed  away  the  bill  or  note,  whether  the  debtor  has 
notice  of  the  indorsement  or  not  (c).    It  has  been  said  (d)j  that,  i 


a  bill  is  made  payable  to  a  certain  party  only,  and  is  not  negotiable,*^  - 
none  but  he,  or  a  person  holding  power  from  him,  can  receive  pay- 
ment. In  England,  no  bill  or  note  is  negotiable,  unless 
payable  ^^  to  order."  But  such  words  are  not  necessaiy  in  Scotland; 
and,  therefore,  express  words  would  be  required  there  to  restrain 
the  negotiabiUty  of  a  bill  or  note.  When  a  bill  or  note  is  made 
payable  to  A.  "  for  the  use  of  B.,"  A.  alone  has  a  right  to  exact 
payment  (e). 
Payment  to  an  If  a  party  dies,  payment  cannot  be  safely  made  to  his  personal 
representative,  unless  he  is  likewise  confirmed  as  executor.  When 
the  debtor  does  not  deny  the  representative's  right  to  receive  pay- 
ment, the  usual  course,  in  an  action  against  him,  is  to  give  decree 
conditionally,  ^Hhe  pursuer  confirming  before  it  is  extracted,"  so  that 
it  cannot  be  enforced  till  he  confirms.  It  has  been  decided  in  Eng- 
land (/),  that  payment  may  be  safely  made  to  a  person  acting  as  ad- 
ministrator under  the  probate  of  a  will,  though  the  will  itself  turns 
out  to  be  forged.  The  same  rule  would  probably  be  held  in  Scotland 
regarding  a  payment  to  an  executor  confirmed  under  a  forged  will, 
as  the  confirmation  is  a  sufficient  warrant  for  payment  (g). 

(a)  Macdowal  y.  Ross,  21  Feb.  1797,  (c)  Pothier,  No.   164;    MUnes  v. 

4  Pat.  Ap.  12;  Johnstone  v.  Robert-  Datr^on,  6Dec.l860,20L.  J.(Ex.)81. 

son,  2  Feb.  1880,  8  S.  480.  (d)  Marina,  141. 

(h)  Per  Wood,  and  concurred  in  by  (e)  Evans  v.  CramUngton^  and  Smith 

majority  of    Court,  in  Johnstone  v.  v.  Kendal,  antea,  p.  52,  note  e. 

Inglis'   Trustee,  7  June  1843,   6  D.  (/)  Allen  v.  Dvndas,  3  T.  R.  126. 

1406.  (g)  AnUa,  p.  146. 
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The  ejffect  of  payments  to  a  minor  (a),  or  any  party  not  entitled  Payment  to  a 
to  act  for  himself,  as  well  as  the  right  of  a  hnsband  to  exact  pay-  married 
ment  of  all  bills  and  notes  payable  to  his  wife  (b),  have  been 
already  explained.  This  right  is,  in  general,  subject  to  the  same 
exceptions  in  favour  of  the  wife  (as  prcsposita  negotiia  or  otherwise), 
which  have  been  already  stated  as  to  her  power  of  granting  obliga- 
tions daring  the  marriage  (c).  It  has  been  said  (d),  that  payments 
to  a  wife  are  in  general  ineffectual,  when  the  debtor  knows  that 
she  is  married,  and  vice  versa  (e).  But  it  would  appear  that  his 
knowledge  will  be  presumed,  and  that  even  ignorance  will  not 
excuse  him,  unless  he  show  a  reasonable  groimd  for  it,  as  that  the 
marriage  has  been  always  kept  secret,  since  every  person  ought  to 
know  the  public  status  of  any  party  with  whom  he  deals.  Although 
payment  to  a  minor  is  unavailable  to  the  acceptor  against  the  minor, 
except  in  so  far  as  the  money  paid  has  been  profitably  applied  to 
his  use,  it  has  been  stated  (/),  that  such  payment  will  be  effectual 
against  the  drawer,  as  he  must  take  the  risk  of  having  made  his 
money  payable  to  a  minor.  On  the  other  hand,  if  the  minor  has 
received  the  money  for  the  drawer^  s  behoof,  and  has  given  him  a 
counter-bill  for  it,  it  has  been  laid  down  (^),  on  the  principles 
already  stated,  that  he  may  be  restored  against  this  bill,  except  in 
so  far  as  the  proceeds  of  the  other  bill  are  proved  to  have  been 
employed  for  his  benefit. 

Payment  may  be  made  to  a  factor  or  mandatary  of  the  party  Payment  to  a 

.     Y        /*     «       1  •««  ,i\  •     1*    •  1      1  it        factor  or  man- 

tn  tttulo  of  the  bill  or  note  (A),  or  to  an  individual  partner  of  a  datary,  or  to 

company  which  has  right  to  it  (t) ;  the  same  rules,  however,  being 

observed  regarding  such  payments  which  have  been  already  laid 

down  regarding  the  powers  of  agents  or  individual  partners  (k). 

In  a  case  (Z),  where  the  plaintiff  belonged  to  two  firms,  consisting 

each  of  two  partners,  one  in  London  and  the  other  in  Dublin  (the 

other  partner  being  different  in  each  firm),  and  the  Dublin  house 

(a)  Antea,  p.  129  et  seq.  a  factor  is  implied  in  Favene  v.  Ben- 

(b)  Antea,  p.  186  et  seq.  nett^  11  East.  540,  the  circumstances 

(c)  Ibid.  of  which  do  not  require  to  be  de- 

(d)  Chitty,  428.  tailed. 

(e)  Erskine,  iiL  5,  7.  (t)  Duff  v.  East  India  Company^ 
(/)  Pothier,  No.  166.  15  Ves.  213,  per  Master  of  the  Rolls. 
(g)  Ibid.                                                     {k)  Antea^  p.  147  et  seq. 

(h)  The  efficacy  of  such  payment  to  (Z)  Jacaud  v.  French^  12  East.  317. 
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transmitted  to  the  London  house  a  bill  drawn  by  the  defendant:^  s, 
who  afterwards  deposited  money  with  the  Dublin  house  to  pay  S- 1, 
but  which  money  the  other  partner  of  that  house  misapplied  witfe^- 
out  the  plaintiff's  knowledge,  the  latter  was,  notwithstanding,  he^Ld 
to  be  bound  by  his  partner's  act,  and  was  therefore  prevented  fro^cm 
suing  the  defendants,  in  right  of  the  London  house,  with  the  oth^^sr 
partner  of  that  house,  for  payment  of  the  bill. 
Sh«**'*rti°  It  has  been  said  that,  when  the  payee  of  a  bill  acts  merely 

factor  for  another  party,  though  his  character  of  factor,  as  is  i 
plied,  does  not  appear  «« /act«  of  the  bill,  the  principle  may  counted"- 
mand  payment  (a).     But  Beawes  {b)  reprobates  this  doctrine, 
overturning  the  validity  of  all  acceptances ;  and,  unless  the  payee 
character  of  agent  appears  ex  facie  of  the  bill,  there  seems  to  be 
reason  why  the  acceptor's  obligation,  which  is  to  pay  to  him 
solutely,  should  be  revocable  by  a  third  party.     It  has  been  held  i 
England,  that  a  check  on  a  banker  is  revoked  by  the  granter^^ 
death,  so  that  payment  of  it  by  the  banker  will  not  be  good,  nslem^ 
it  is  made  before  he  hears  of  the  drawer^s  death  (c).     It  seems  t^^^ 
be  considered  as  a  kind  of  mandate.     In  Scotland,  such  a  checl^^-^ 
being  an  assignment  of  the  funds  in  the  banker's  hands,  might  b^^ 
completed  by  presentment  to  him  even  after  the  drawer's  deaths-* 
It  has  been  found  (d),  that  payment  to  a  country  attorney,  wh 
had  been  employed  by  the  creditor's  town  attorney  merely  to 
in  case  of  refusal  to  make  payment,  was  not  effectual,  and  that  th 
debtor  must  pay  again.    The  production  of  a  bill  or  note  ^  indorsec::^^^ 
in  blank  by  the  proper  person  (e)  '  will,  in  general,  be  a  sufficient  ^ 
warrant  for  paying  it  to  the  holder  as  agent  of  the  creditor  (/W  ^ 
though  there  should  be  no  evidence  that  he  is  the  creditor's  ordinaiy^^ 
agent  (g).     The  possession  of  the  document  is  prima  facie  evidence^^^ 
of  his  authority,  though  that  may  be  disproved  by  establishing  that 
he  came  by  it  otherwise  (A). 

(a)  Marius,  72-3.     (6)  No.  215.  held  sufficient  to  prove  it,  to  the  effect 

(c)  Tail  V.  Hilberty  2  Ves.  121,  re-  of  charging  the  principal  with  receiv- 
f erred  to  in  16  Yes.  450.  ing  a  usurious  payment,  in  Owen  ▼. 

(d)  Yates  v.  Frecklington,  2  Dougl.  Barrow^  1  Bob.  and  Pull.  N.  R.  101. 
662.  (g)  Paley,  Law  of  Principal  and 

(e)  Chitty,  271 ;  Story,  §  415.  Agent,  276. 
(/)  This  circumstance  was  left  to         (h)  Per  Holt,  C.  J.,  Anon.  12  Mod. 

the  jury  as  evidence  of  agency,  and      564. 
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The  rales  as  to  payment  of  a  bill  or  note  which  has  been  lost  or  Payment  of  a 
stolen  to  the  actual  holder,  in  the  two  cases  of  its  being  indorsed  bill 
blank  or  in  full,  have  been  already  stated  (a).     The  general  result 
appears  to  be,  that  when  there  is  a  full  indorsement,  the  debtor 
cannot  safely  pay  to  the  holder,  unless  he  knows  that  he  is  indorsee, 
or  holds  a  mandate  from  him  to  receive  payment ;  but  that,  when 
the  indorsement  is  blank,  or  the  instrument  is   payable    to   the 
bearer,  any  holder  is  entitled  to  payment,  unless  there  is  reason  to 
believe  that  he  has  come  unfairly  by  the  bill  or  note.     As  to  the 
first  of  these  propositions,  it  has  been  doubted  whether  the  debtor 
would  not  be  excused  if  he  should  pay  the  bill  or  note  bona  fide  to 
a  person  who  had  taken  it  by  robbery  from  the  actual  indorsee,  and 
demanded  payment  by  personating  him.     But  the  indorsement,  by 
Wuig  special,  designates  a  certain  person  as  entitled  alone  to  re- 
ceive payment,  and  therefore  notifies  to  the  debtor  that  he  will  not 
^  safe  unless  he  ascertains  that  it  is  this  person  who  gets  pay- 
ment (6). 

This  principle  seems  equally  applicable,  in  whatever  way  the  f'^^fPy**^* 

nolder  of  the  instrument  has  got  possession  of  it,  whether  by  his  "ae^t 

^n  unlawful  act,  or  by  accident,  or  by  the  negligence  of  the  true 

creditor.     It  is  also  applicable  where  the  holder  endeavours  to  get 

Payment  by  an  indorsement  forged  in  name  of  the  time  creditor  in 

*^  favour ;  for  this  is,  in  fact,  no  indorsement,  and,  however  dex- 

^eroosly  it  may  be  executed,  the  debtor  is  no  more  justified  in 

^jing  on  the  faith  of  it,  than  he  would  be  entitled  to  take  credit 

Against  a  person  who  had  funds  in  his  hands  for  paying  a  draft 

yoi;ged  in  his  name  (c).     The  same  doctrine  applies  to  payments 

^nade  to  a  person  claiming  on  a  forged  commission  of  factory, 

^Uiough  the  contrary  is  said  to  have  been  once  decided  {d).     In  all 

Ithese  cases,  proper  care  would  have  detected  the  forgery  ;  and  the 

^btor  must  take  the  risk  of  paying  without  exerting  such  care  (e). 

The  efiScacy  of  payments  to  bankrupts,  or  those  in  the  manage- 

(a)  Antea,  p.  206  et  seq.  presented,  they  are  entitled  to  stop  its 

(6)Pothier,  No.  168.  currency,  by  putting  a  doquet  on  it, 

(c)  In  Borland  v.  Thistle  Bank  of  certifying  that  it  is  a  forgery.    Antta^ 

^UugoK,  Feb.  1768,  Morr.  877,  it  was  p.  175. 

^OQnd  that  a  bank  was  not  bound  to  (d)  Forbes,  117-18. 

]my  Talue  for  notes  forged  in  their  (e)  Vide  Forbes,  118. 

name,  and  that,  when  a  forged  note  is 
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ment  of  their  estates,  shall  be  afterwards  discussed,  in  the  chapter 
on  Bankruptcy. 


Section  II. 


TIME  OP  PAYMENT. 


Time  of  pay-  A  bill  or  note  transferable  by  delivery  cannot  be  safely  paid  to 

the  bearer  before  it  becomes  due.  It  has  been  held,  that  a  banker 
who  paid  a  check  which  had  been  lost,  the  day  before  it  fell  due, 
to  a  party  who  presented  it  (though  he  had  no  notice  of  the  loss), 
was  bound  to  pay  it  again  to  the  loser  (a),  such  a  payment  being 
held  not  to  be  in  the  ordinary  course  of  business.  ^  And  if  a  note 
be  paid  before  it  becomes  due,  and  it  be  re-issued,  even  fraudulently, 
it  is  held  that  a  person  taking  it  before  maturity,  for  value,  and 
without  notice,  is  entitled  to  make  the  grantor  again  pay  it  (b).  As 
a  matter  of  course,  the  holder  can  no  more  be  compelled  to  receive 
payment  of  the  bill  before  it  is  due,  than  he  can  be  compelled  to 
give  time  afterwards  (c).* 

The  same  observation  applies  to  such  premature  payment,  when 
made  to  a  person  holding  a  mandate  from  the  creditor,  because  the 
mandate  may  be  recalled  before  the  term  of  payment  (d).  There 
does  not,  however,  appear  to  be  risk  in  paying,  even  before  the  term 
of  payment,  to  a  person  specially  named  as  payee  or  indorsee, 
whether  he  holds  the  bill  or  note  on  his  own  account,  or  as  manda- 
tary for  another,  if  his  right  ex  facie  of  it  is  unqualified  («).  The 
contrary  doctrine,  which  has  been  laid  down  by  some  authors  (/), 
proceeds  on  the  exploded  notion  that  the  payee's  right  is  only  a 
mandate,  which  the  drawer  may  recall  before  the  term  of  payment 
But  if  the  debtor,  from  the  prospect  of  some  benefit  by  the  rate 
of  exchange  or  otherwise,  should  offer  payment  before  the  term 

(a)  DaSUvaT,  Fuller^  Sd.  Ca.  238;      ing  his  own  bill  before  maturity,  see 
Chitty,  272.  antea,  p.  178. 

(b)  Burbridge  v.  Manners,  1812,  3  (d)  Story,  §  417. 

Camp.  194.  (e)  Forbes,  109 ;  Dupuys  de  la  Sena, 

(c)  Chitty,  274  ;  2  Paidess.  No.  401.      12,  7. 

As  to  the  acceptor's  power  of  discount-  (/)  Molloy,  B.  2,  c.  10,  §  32,  and 

Malynes,  C.  6,  Obs.  10. 
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arrives,  the  creditor  is  not  bound  to  take  it,  since  the  term  of  pay- 
ment is  a  condition  of  the  bill  or  note,  fixed  equally  for  behoof  of 
both  parties  (a). 

If  the  creditor  has  funds  of  the  debtor  in  his  hands,  he  cannot  Holder's  right 

to  retftin 

retain  them  in  security  of  a  bill  or  note  till  it  falls  due,  unless  the  acc^tor's 
debtor  becomes  insolvent  (6).     But  his  right  of  retention  is  com-  time, 
plete  at  the  term  of  payment ;  and  if  he  has  money  of  the  debtor 
in  his  hands,  he  may  immediately  apply  it  in  payment.     In  an 
English  case  (c),  it  was   decided  that  a  banker  might   apply  a 
customer's  money  in  his  hands  to  the  extinction  of  a  bill  accepted 
by  the. customer,  which  the  banker  had  acquired  by  discounting  it, 
though  the  customer  died  on  the  day  that  it  fell  due,  the  bill  having 
been  written  off  in  the  banker^s  books  as  paid,  an  hour  before  he 
heard  of  the  customer's  death.     In  Scotland,  the  law  would  have 
warranted  him  to  pay  the  one  debt  by  the  other,  without  any  opera- 
tioQ  in  his  books.     But,  in  the  same  case,  it  was  decided  that  the 
banker  could  not  set  off  any  part  of  the  sum  due  to  his  customer 
against  a  note  granted  by  him  which  the  banker  had  discounted, 
and  of  which  the  term  of  payment  was  not  arrived,  seeing  he  had 
given  credit  for  it  till  then.     This  was  held  to  exclude  the  applica- 
tion of  the  English  statute  of  set-off,  and  it  would  have  excluded 
compensation  in  Scotland. 

By  the  law  of  Scotland,  as  well  as  of  England,  bills  or  notes  Days  of  grace. 

We  not  payable  till  the  third  day  after  the  term  of  payment.    These 

three  days  are  called  days  of  grace.     It  is  said  by  one  author  (d), 

that  the  debtor  may  insist  on  the  creditor  taking  payment  when  the 

^  bill  or  note  falls  due,  though  the  days  of  grace  have  not  expired, 

they  being  merely  an  indulgence  to  him.     This  rule  has  not  been 

followed  by  us.     At  all  events,  the  bill  or  note  must  be  paid  on 

the  lajBt  day  of  grace ;  and,  if  it  should  fall  on  a  Sunday,  or  a  day 

when,  by  public  authority  («),  no  business  can  be  done,  payment 

must  be  made  on  the  preceding  day  (/).    Days  of  grace  are  allowed  When  allowed. 

on  all  bills  or  notes  payable  at  a  definite  term,  whether  after  date 

or  after  sight.     No  days  of  grace  are  allowed  on  bills  or  notes 

(a)  Forbes,  108.  (d)  Dupuys  de  la  Serra,  c.  12,  §  9. 

(6)  Vide  2  Bell,  96.  (e)  Forbes,  104. 

(c)  Rogergan  v.  Lashbrooke,  7  Moore,  (/)  This  was  decided  in  Smith  v. 

n2.  Laing,  29  June  1786,  M.  1612. 
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Payment  miist 
be  made  on  the 
last  of  these 
days. 


payable  on  demand.  The  same  role  has  been  laid  down  by  some 
authors  with  regard  to  bills  or  notes  payable  at  sight  (a).  Bat  it 
was  taken  for  granted  in  an  early  English  case  (b)j  that  days  of 
grace  were  to  be  allowed  on  snch  bills.  The  same  thing  was  also- 
assumed  in  another  case(c\  where  it  was  doubted  whether  they 
were  allowed  on  a  bill  payable  a  certain  time  after  sight.  Again, 
in  a  case  (d),  where  the  question  was,  whether  a  bill  payable  at  sight 
was  included'  under  an  exception  in  the  Stamp  Act,  23  Geo.  m. 
c.  49,  §  4,  in  favour  of  bills  payable  on  demand^  the  Court  decided 
that  it  was  not;  and  Buller,  J.,  mentioned  a  case  tried  before 
WiUes,  C.  J.,  in  London,  in  which  a  jury  of  merchants  were  of 
opinion  that  days  of  grace  are  allowed  on  bills  payable  at  sight.  In 
Amsterdam,  days  of  gmce  are  allowed  on  such  bills  (e).  There  has 
been  no  decision  on  this  subject  in  Scotland. 

By  the  law  of  Scotland,  payment,  whether  of  a  foreign  or  an 
inland  bill  (for  they  are  both  on  the  same  footing  in  this  respect), 
must  be  made  at  any  hour  of  the  last  day  of  grace  when  it  is  de- 
manded  (/).  In  England,  this  rule  has  been  long  established  with 
regard  to  foreign  bills ;  it  being  laid  down  that  the  holder  is  entitled 
and  bound  to  protest  on  the  last  day  of  grace,  if  payment  is  not 
made  on  that  day  when  demanded  (g)y  or  at  least  is  not  offered  in 
such  time  that  the  holder  may,  in  case  of  non-payment,  take  a 
protest  that  day.  In  inland  bills,  it  was  once  held  that  the  debtor 
had  all  the  last  day  of  grace  to  pay  them  (h).     But  this  rule  was 


(a)  Forbes,  107;  Pothier,  172; 
JouBse  de  rOrdomiance,  1673,  68 ; 
Beawes,  No.  256 ;  Kyd,  10. 

(ft)  Dehers  v.  Harriot,  1  Show.  163. 

(c)  Coleman  v.  Sayer,  1  Bamardist. 
303. 

(dyj'Anson  v.  Thomas,  1784,  3 
Doug.  421.  Bayley  also  expresses  his 
opinion  (244-5),  that  days  of  grace  are 
allowed  on  bills  payable  after  sight. 
Story  (§  342)  and  Chitty  (p.  261)  are 
of  the  same  opinion.  Vide  likewise 
Selwyn'8  N.  P.  353,  5th  edition. 

(e)  Forbes,  107. 

(/)  In  Cruickshanks  v.  Mitchell^  29 
June  1748,  M.  1576,  being  the  case  of 
a  bill  drawn  in  Scotland  on  London, 
the  Court  decided  that  the  protest, 


then  necessary  for  preserving  recourse, 
was  for  that  purpose  null,  when  taken 
the  day  after  expiration  of  the  days  of 
grace.  In  Tod  y.  Maxwelly  12  July 
1758,  M.  1583,  a  bill  on  London  was 
similarly  found  not  to  be  properly  ne- 
gotiated  by  protesting  it  the  day  after 
expiration  of  the  days  of  grace.  Al- 
though these  are  instances  of  foreign 
bills,  no  distinction  appears  to  be  re- 
cognised on  this  point  betwixt  them 
and  inland  bills. 

(g)  The  law  is  laid  down  almost  in 
those  terms,  in  Tassel  y.  Lee^  1  Lord 
Raym.  743.  See  farther,  as  to  this, 
under  "Time  for  presentment  for  pay- 
ment," Chap.  VI.  Sect.  I. 

(A)  Per  Buller,  J.,  in  CoUxtt  y.  Free- 
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0/terwards  disputed  (a)  ;  and  it  seems  to  have  been  at  last  settled, 
3B  held  in  Scotland,  that,  if  the  debtor  refuses  payment  at  any 
time  on  the  last  day  of  grace,  the  bill  may  be  immediately  pro- 
tested (£). 

The  mode  of  computing  the  term  of  payment,  whether  with .  How  term  of 

reference  to  the  time  mentioned  in  the  bill  or  note,  or  the  number  computed. 

of  additional  days  allowed  as  days  of  grace,  varies  in  different 

countries.    When  a  bill  or  note,  drawn  in  one  country  and  payable 

in  another,  is  payable  a  certain  time  after  daJU^  the  computation  of 

the  term  of  payment  is  understood  to  depend  on  the  style  or  mode 

of  calculating  time  that  prevails  in  the  place  where  it  is  drawn  (c). 

For  the  term  of  payment,  in  that  case,  bears  reference  to  the  date^ 

which  must  depend  on  the  style  of  the  country  where  the  bill  was 

<late(l.    In  all  other  cases,  the  term  of  payment  must  be  computed 

acoordmg  to  the  style  of  the  country  where  the  bill  is  payable,  as, 

in  all  particulars  of  the  contract,  parties  are  understood  (unless  the 

contrary  is  expressed)  to  have  in  view  the  law  of  the  country  where 

It  is  to  be  performed  (d).    In  bills  payable  after  date,  the  date  must 

ke  reduced  or  carried  forward  from  the  style  of  the  place  where 

4e  bill  was  drawn,  to  that  of  the  place  where  it  is  payable ;  and  the 

term  of  payment  calculated  from  the  date  thus  carried  forward  (e). 

"hen  a  bill  or  note  is  payable  a  certain  time  (whether  expressed 

^  days,  months,  or  usances)  after  date  or  after  sight,  this  period  is 

imputed  exclusive  of  its  date  or  day  of  presentment  (/). 

The  days  of  grace  are  regulated  by  the  custom  of  the  country  How  days  of 
^here  the  bill  or  note  is  payable.     In  England  and  Scotland,  as  in  pSted.^™ 
taost  countries  of  Europe,  they  are  exclusive  of  the  day  on  which 
it  falls  due  {g).     But  in  Hamburgh,  where  the  days  of  grace  are 


mtn^  2  T.  R  61.  The  same  opinion 
iras  kid  down  by  Lord  Kenyon,  G.  J., 
ID  Le/Uey  v.  MiUs,  4  T.  R.  174. 

(a)  Pier  Lord  Alvanley  in  Haynes  v. 
Birki,  3  Bos.  and  PuU.  599. 

(b)  This  doctrine  was  laid  down  by 
liord  EDenborough  in  Burbridge  v. 
Jianmen^  3  Gamp.  194,  and  afterwards 
^■entcd  to  by  the  Lord  Ghancellor  in 
Moiuie€xparU,19yQ^2l6.  The  same 
inle  seems  to  be  implied  in  Hume  v. 
Ptploey  8  East.  168-9.    SeeGhitty,  274. 


(c)  Marius,  89,  90 ;  Bayley,  249. 

Id)  Marius,  100-1. 

(e)  Ibid.  89  ;  Bayley,  249. 

(/)  This  was  decided,  as  to  a  bill 
payable  after  date,  in  Hague  v.  French, 
3  Bos.  and  Pull.  173.  As  to  bills 
payable  after  sight,  it  was  held  by 
Treby,  G.  J.,  in  Bellasis  v.  Hester,  1 
Lord  Raym.  280,  and  was  taken  for 
granted  in  Campbell  v.  French,  6  T.  R. 
212. 

(g)  Forbes,  104. 
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How  months 
are  computed. 


eleven,  it  is  said  to  have  been  decided  (a),  that  the  holder  need  not 
present  for  payment  till  the  eleventh  day,  if  it  b  a  post-day; 
although,  if  it  is  not,  he  must  present  the  immediately  preceding 
post-day.  If  the  drawee  resides,  not  at  Hamburgh,  but  at  Bremen, 
or  some  place  in  daily  intercourse  with  it,  it  is  enough  to  present 
the  bill  or  note  on  the  eleventh  day,  though  not  a  post-day  (6). 

A  bill  or  note  drawn  between  two  countries  is  sometimes  also 
made  payable  at  usance ;  which  is  the  period  usually  allowed  for 
the  payment  of  bills  or  notes  between  two  countries.  Usance  varies 
from  fourteen  days,  to  one,  two,  or  three  months  after  the  date  of 
the  bill.  Double  or  treble  usance  is  twice  or  three  times  the  usual 
time,  and  half  usance  is  half  that  time.  The  days  of  grace  are 
added  after  expiration  of  usance  specified  in  the  bill. 

A  table  is  subjoined  in  the  Appendix,  of  the  number  of  days  of 
grace  allowed  in  different  countries  of  Europe,  as  well  as  the  length 
of  the  usances  established  betwixt  different  countries. 

When  the  term  that  it  has  to  run  is  expressed  in  months, 
calendar  months,  and  not  lunar  months,  are  understood  (c).  Though 
one  of  these  months  should  be  longer  than  the  succeeding  month, 
the  term  of  payment,  if  a  month,  is  never  carried  into  the  third 
month.  For  instance,  whether  a  bill  or  note  be  dated  on  28th, 
29th,  30th,  or  31st  January,  if  it  is  made  payable  a  month  after 
date,  it  will  become  due  on  28th  February,  or,  in  leap  year,  on  the 
29th  (d).  It  has  been  laid  down  by  Marius  («),  that  when  a  bill  or 
note  is  payable  in  a  month  and  a  half,  or  half  a  month,  the  half 
month  must  be  held  to  consist  only  of  fifteen  days.  But  a  modem 
French  author  (/)  holds  that  it  should  be  sixteen  days,  thus  giving 
the  debtor  the  benefit  of  the  31st  day. 


(a)  Goldsmith  v.  Shee ;  vide  Bayley, 
246. 

(6)  Goldsmith  v.  Bland,  Bayley,  246. 

(c)  Beawes,  No.  253. 

(d)  Kyd,  6 ;  Beawes,  No.  253-5  ; 
MariuB,  74;  Forbes,  104-5;  Chitty, 
257.  In  Jarron  v.  Smith,  17  June 
1808,  M.  App.  to  Bill,  18,  where  a  bill 
was  dated  on  30th  April,  and  payable 
three  months  after  date,  it  is  said  to 
have  been  held  "  that,  by  the  practice 
of  merchants,  the  2d  August  was  the 


last  day  of  grace,'*  not  the  3d,  which 
it  would  have  been  according  to  the 
rule  stated  in  the  text.  But  this  was 
not  decided,  and  the  foregoing  autho- 
rities seem  to  proTo  that  the  contiaiy 
is  the  practice  of  merchants.  The 
point,  however,  does  not  seem  to  be  quite 
clear ;  for,  in  Robertson's  Handy  Book 
of  Banker's  Law,  p.  36,  and  Meniies 
on  Conveyancing,  3d  ed.,  p.  365,  the 
rule  is  stated  as  in  Jarron  v.  Smith. 
(0  93.        (/)  PardesBOs,  No.  251. 
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If  the  creditor  in  a  bill  or  note  will  not  take  payment  when  it  What  if  the 

creditor 

is  dae,  the  debtor  should  tender  it  to  him  by  form  of  instrument  (a),  refuses  to  take 
It  is  said  to  have  been  decided,  that  such  a  tender,  even  without 
consignation,  will  free  him  from  interest  (6).     But  consignation  in 
some  responsible  bank  seems  to  be  the  only  mode  of  freeing  him 
from  future  claim.     It  would  appear  suflScient  if  made  by  instru- 
snent;  but  he  will  be  freed  from  all  challenge  if  it  is  made  by 
warrant  of  a  judge  (c).     Consignation  will  not  be  sufficient  without 
a  previous  tender  (d).     Nor  will  consignation  in  Scotland  be  suffi- 
cient on  a  debt  payable  in  London,  imless  the  amount  of  exchange 
is  also  consigned  (e).    The  creditor  is  not  bound  to  accept  an  offer 
of  payment  from  the  debtor  or  any  third  party  after  the  bill  and 
protest  have  been  sent  away,  or,  even  though  they  should  not,  after 
he  has  re-drawn  for  the  value  (/).    Indeed,  it  would  appear  that  he 
u  not  bound  to  accept  such  an  offer,  even  when  made  on  the  last 
day  of  grace,  after  payment  has  been  refused  and  the  bill  protested, 
wiless  the  expense  of  the  protest  is  also  offered  (g).    A  tender  of 
payment  by  the  drawer  or  indorsers  of  a  bill  or  note  is  sufficient, 
when  made  as  soon  as  they  have  got  notice  of  non-payment  (A). 


(a)  ForbeB,  112. 

(6)  Boick  v.  Blackwoody  12  July 
170S,  dted  by  Forbes,  102-3. 

(0  This  is  the  mode  suggested  by 
Farl»,  112. 

(d)  Earl  of  Queensherry  v.  Duke  of 
Bucckuch,  9  July  1675,  cited  by  Forbes, 

m. 

(<)  In  Tenq>k  v.  Wallace,  18  Feb. 
1701,  also  cited  by  Forbes,  112,  a  per- 
aoo  who  had  suspended  a  charge  on  a 
dtht  of  this  kind  upon  consignation, 
was  ordained  to  uplift  the  consigned 
money,  and  pay  it  at  London,  where 
the  debt  was  payable,  as  he  had  not 
coongned  the  amount  of  the  exchange. 

(/)  Forbes,  113. 

(£i)  In  the  English  case  of  Lefiley  v. 
JftOf,  4  T.  R.  170,  where  payment  of 
a  hill  was  offered  on  the  last  day  of 
giaoe,  alter  it  had  been  refused  on  the 
nme  day,  and  a  protest  taken,  the 
cnditor  was  found  not  entitled  to  the 
expense  of  the  protest.    But  this  deci- 


sion proceeded  on  the  terms  of  the 
English  Act  9  &  10  Will.  III.  cap.  17, 
which  were  held  not  to  authorize  a 
protest  on  inland  bills  till  after  the 
last  day  of  grace. 

Qi)  This  was  decided  in  Walker  v. 
Barnes^  5  Taunt.  240,  by  the  Court  of 
Common  Pleas,  in  a  question  with  the 
drawer ;  it  being  held  that  he  was  not 
bound  to  pay  till  within  a  reasonable 
time  after  he  had  got  notice  (in  this 
case  he  tendered  payment  the  day 
after),  as  he  could  not  know  till  then 
who  was  the  holder  of  the  bill.  But 
the  true  doctrine  appears  to  be,  that 
the  drawer  and  indorsers  ought  to  be 
always  ready  to  make  payment  at  any 
time  after  the  bill  or  note  has  fallen 
due,  and  wiU  therefore  be  liable  im- 
mediately upon  receiving  notice.  Bay- 
ley,  360,  and  Siggars  v.  Lewis^  2  Dowl. 
P.  C.  1,  Cr.  M.  and  R.  370  ;  4  Tyrwh. 
847 ;  S.  C.  posty  under  the  h»Etd  of 
Notice. 
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Section  IV. 


MODE  OF  PAYMENT. 


Payment  in 
coin. 


The  creditor 
takee  the  gain 
or  I088  by  a 
change  of 
currency. 


It  has  been  explained  that  bills  or  notes  must  be  paid  absolutely*^ 
and  that  they  cannot  contain  an  obligation,  either  to  make  paymen 
or  to  do  some  other  act.     It  has  been  likewise  shown  that  the  pay 
ment  of  bills  or  notes  must  be  stipulated  and  made  in  money,  not  i 
other  commodities.     They  must  also  be  paid  in  the  coin  stipula 
or,  if  no  coin  is  mentioned,  in  that  which  is  the  legal  money  in  ih 
place  of  payment. 

It  is  a  question,  viz.,  whether  the  debtor  or  creditor  is  to  bear" 
the  depreciation,  or  reap  the  benefit  of  any  rise  during  the  currency^ 
of  the  obligation,  in  the  coin  in  which  payment  is  stipulated  f 
Forbes  (a)  decides  that,  in  that  event,  the  creditor  must  bear  the 
loss  or  take  the  benefit,  unless  he  has  specified  the  value  of  the 
coin,  in  which  case,  he  says,  the  number  of  pieces  will  be  greater  or 
smaller  as  their  value  has  been  diminished  or  enhanced.    Even  this 
stipulation,  he  seems  to  hold,  would  only  be  applicable  to  alterations 
of  value  made  by  custom,  and  not  to  those  made  by  public  authority^ 
which  must  decide,  in  all  cases,  the  denomination  of  the  coin ;  so 
that  the  creditor  must  suffer  the  risk  of  any  change  made  by 
authority  before  the  term  of  payment,  though  he  is  not  bound  to 
take  payment  in  coin  just  about  to  be  cried  down  (i).     According 
to  this  doctrine,  the  creditor  must  take  payment  in  the  stipulated 
coin,  according  to  its  value  at  the  time  of  payment,  without  regard 
to  any  change  made  in  it  after  the  date  of  the  bill  or  note,  by  the 
law  of  the  country  where  payment  is  to  be  made,  the  parties  being 
understood  to  have  in  view  the  state  of  things  where  the  contract  is 
to  be  performed,  at  the  time  of  performance.     Yet  it  was  found,  in 
an  English  case  (c),  that  a  bill  drawn  in  London  on  a  merchant  in 
Portugal,  payable  in  milrees,  must  be  paid  according  to  the  value 
of  that  coin  when  the  bill  was  drawn  (as  there  had  been  a  deprecia- 
tion before  it  was  presented) ;  because,  though  an  alteration  in 
English  coin,  by  public  authority,  might  affect  the  contracts  of 


(a)  101-2. 
(6)  103. 


(c)  Da  Costa  v.  Cole^  Skin.  272, 
per  Holt,  C.  J. 
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English  subjects,  no  such  alteration  made  by  a  foreign  government 
could  have  this  effect.  It  might  have  been  answered  that  the 
parties,  in  making  the  contract,  had  a  view  to  the  law  of  the  country 
^where  it  was  to  be  performed.  But  although  a  note  payable  at 
fans,  or,  at  the  bearer^s  option,  in  London,  according  to  the  course 
of  exchange  on  Paris,  should  be  drawn  when  there  is  a  direct  course 
betwixt  London  and  Paris,  and  this  should  be  interrupted  before 
^he  term  of  payment,  the  grantors  will  be  liable  according  to  the 
circoitous  course  of  exchange  which  exists  at  that  date  (a).  This 
decision  seems  to  recognise  the  doctrine,  that  parties  must  be  held 
to  contemplate  the  state  of  things  at  the  term  of  payment  (b). 

The  effect  of  payment  by  a  remittance  of  bills  by  post,  although  Paym 

they  should  be  lost,  has  been  already  discussed  (c).     ^As  already 

shown,  payment  by  bill  is  only  a  conditional  pajonent ;  and  if  the 

new  bill,  on  being  properly  negotiated,  is  not  retired  when  due,  the 

holder  may  sue  on  the  old  bill  (d).     Where  a  receipt  is  given  for 

payment  of  a  debt  ^^  by  bill,"  but  it  is  admitted  that  no  bill  was 

actually  granted,  the  creditor  may  sue  for  the  original  debt  without 

i^Qcing  the  receipt  (e).    In  the  same  way,  where  a  bill  is  marked 

tt  paid  by  renewal,  but  retained  by  the  holder,  the  holder  may  sue 

^  acceptor  of  it,  if  the  renewal  bill  be  not  paid.     In  certain  cir- 

^^omstances,  there  may  be  parole  proof  that  one  bill  has  been  granted 

in  payment  of  another.     Such  proof  was  allowed  in  a  case  where 

Ae  sums  in  the  two  bills  agreed,  and  where  the  second  was  drawn 

«i  the  day  on  which  the  first  was  due  (/).     A  creditor  taking 

UK)Uier  bill  in  payment  of  his  bill,  would  discharge  the  drawer  and 

uuioners  of  the  first  by  thus  agreeing  to  give  time  to  the  acceptor. 


ent  by 


(a)  Pollard  v.  Herries,  3  Bob.  and 
i^i]L3S5. 

(b)  The  aathoritiea  do  not  seem  to 
be  agreed  as  to  who  takes  the  risk  of 
i  change  in  the  value  of  currency.  In 
the  last  edition  of  Chitty  (p.  275),  the 
law  it  stated  to  be,  that  the  drawer 
takes  it  if  both  he  and  the  acceptor  are 
in  this  ooantry,  and  that  the  acceptor 
takes  it  if  he  lives  abroad.  Story  (§ 
418)  thinks  the  drawer  takes  the  riak 
in  aU  fSflCB  The  opinion  of  Forbes, 
qooted  in  the  text,  seems  the  more 
reaacmable;  for  a  contract  to  pay  a 


certain  sum  of  money  is  just  a  con- 
tract to  deliver  a  certain  number  of 
articles,  and  is  fulfilled  as  soon,  and 
not  before,  that  number  is  told  out, 
whatever  its  intrinsic  value  may  be. 

(c)  Antea,  p.  208. 

(cQ  Antea,  p.  94 ;  and  see  also  Dun- 
das  V.  Morison,  4  Dec.  1857,  20  D. 
225;  SayerY.  Wagstaff,  22  Mar.  1844, 
13  L.  J.  (Ch.)  161. 

(e)  Thomson  v.  Thomson^  1  Dec. 
1829,  8  S.  156. 

(/)  Dougal  v.  Hamilton^  17  July 
1863,  1  MTh.  1142. 
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unless  he  had  their  written  consent  to  the  arrangement  (a).*  In  the 
case  of  an  agent  receiving  payment  for  his  principal,  and  remittiiig 
the  money  by  bills  from  third  parties,  it  has  been  decided  (6),  that 
a  steward  in  the  country,  who  sends  rents  to  his  master  in  London 
by  taking  bills  from  persons  who  are  reputed  of  credit  and  sub- 
stance, will  not  be  responsible  though  the  bills  are  dishonoured  and 
the  money  lost ;  and  the  same  doctrine  is  held  if  a  trustee  or  agent 
lodges  money  belonging  to  his  constituent  with  a  banker,  then  in 
good  credit,  who  fails  (c).  But  it  has  been  also  decided,  that  if  he 
deposits  his  constituent's  money  with  his  banker  as  his  own,  and  not 
in  his  constituent's  name,  so  that  he  might  have  drawn  it  out  on  his 
own  account,  he  must  suffer  the  loss  if  the  banker  fails  (d). 
Payment  by  Marius  advises  the  holder  of  a  bill,  when  a  draft  on  a  banker  is 

check. 

given  him  in  payment,  not  to  give  the  bill  up  till  the  draft  is  paid  (e). 
In  one  case,  however,  where  the  plaintiffs,  holders  of  a  bill,  had  sent 
to  their  correspondents  in  London  to  recover  payment,  and  the 
latter  gave  it  up  to  the  acceptors  on  getting  a  check  from  them  tcr 
the  amount,  which  was  dishonoured,  the  plaintiffs  were  non-suited 
in  an  action  against  their  correspondents  for  negligence,  as  they  hid 
acted  only  according  to  the  usual  course  of  trade  (/).  But,  where 
a  bill  had  been  given  up  to  the  acceptors,  on  the  latter  giving  the 
holder  a  check  in  payment,  which  was  dishonoured,  it  was  decided 
that  the  holder  could  not  recover  against  the  drawer  and  indorser 
without  producing  the  bill  (g).  The  acceptor  granting  a  check  in 
payment  will  be  discharged,  if  the  holder  takes  payment  from  the 
banker  on  whom  it  is  drawn  in  his  own  notes,  though  the  banker 
should  fail ;  as  the  holder  thus  gives  a  new  credit  to  the  bankers, 
with  which  the  drawer  of  the  check  has  no  concern  (A).    The 

(a)  Posteaj  Chap.  VI.  Sec.  5.  ley  v.  Blackett,  Peake^s  Add.  Cmcr, 

(6)  Knight  v.  Plymouth,  3  Atk.  480.  62. 

Vide  on  the  same  subject,   Pothier,  (g)  Per  Lord  Ellenborough,  in  Potc- 

No.  85.  eU  V.  Roche,  1807,  6  Esp.  76 ;  Ch.  276, 

(c)  Rowth  V.  Howell,  3  Vee.  566,  per  n.   7.     In  this  case,  the  holder  had 

the  Ijord  Chancellor ;  Adams  v.  Clax-  given  notice  of  non-payment  to  the 

ton,  6  Vesey,  226  and  231,  per  Master  indorsers  as  soon  as  the  check  was  die- 

of  the  Rolls.  honoured.    Whether  this  was  due  no- 

(f/)  Wren  v.  Kirton,  11  Yes.  381,  tice,  shall  be  afterwards  considered. 

per  the  Lord  Chancellor.  But  the  defendants  had  beaides  waited 

(e)  21-5.  the  question  of  notice,  by  promising  to 

(/)  RwtaeU   v.    Hankey,    6  T.  R.  pay  the  bill  if  it  was  produced. 

12.     Vide  also  to  the  same  effect  Rid-  (A)  Vernon  v.  Bouverie,  2  Show,  296. 
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mere  production  of  a  check  drawn  by  the  debtor  in  the  creditor  s 
favour,  and  indorsed  by  the  latter,  has  been  held  to  be  prima  facte 
evidence  of  the  contents  being  applied  to  the  debt  in  question  (a),  if 
it  is  not  alleged  that  there  were  other  transactions  between  them  (i), 
although,  without  the  creditor's  indorsement,  the  check,  even  when 
drawn  in  his  name,  will  not  be  evidence  that  he  got  the  money  (c). 

The  creditors  of  a  bankrupt,  by  taking  bills  from  him  for  a  com-  Payment  by 

•    ••  .  oompositioii. 

position  on  their  claim,  and  giving  him  a  full  discharge  of  the  debt, 
are  precluded,  even  on  his  failure  to  pay  the  bills,  from  claiming 
afterwards,  under  a  sequestration  against  him,  for  more  than  the 
amount  of  the  composition  (d).  ^  But  if  no  full  and  absolute  dis- 
charge be  given,  an  agreement  to  take  a  composition  in  place  of  a 
debt  operates  only  as  a  conditional  discharge,  to  be  disregarded  if 
the  composition  be  not  punctually  paid  {t).  An  agreement  to 
accept  a  composition  on  a  bill  does  not  prevent  the  creditor  from 
doing  diligence :  it  leaves  it  for  the  debtor  to  prove  the  agreement, 
and  compliance  with  it,  by  way  of  exception.  If  the  debtor  fail 
satisfactorily  to  establish  the  agreement,  i.^.,  fail  to  establish  it  com- 
pletely by  the  writ  or  oath  of  the  holder,  the  diligence  will  pro- 
ceed (/).  If  he  satisfactorily  prove  the  agreement,  the  diligence 
will  not  be  altogether  suspended, — unless  composition  bills  have  been 
granted, — but  will  be  found  orderly  proceeded  to  the  extent  of  the 
composition  (^).' 


In  this  case  the  holder  of  the  check 
(or  of  notes  on  his  debtor^s  banker) 
might  have  had  cash,  but  rather 
chose  notes  from  the  banker,  payable 
to  a  party  to  whom  he  owed  money. 
He  had  given  his  debtor  a  receipt 
on  getting  the  check,  but  this  circum- 
stance does  not  appear  to  have  been 
relied  on. 

(a)  Egg  v.  Bamet,    1800,   3   Esp. 
196,  iper  Lord  Kenyon. 

(6)  In  AuhtTi  V.  WaUh,  1812,  4 
Taunt.  293,  where  a  number  of  checks 
drawn  by  the  defendants,  and  paid  to 
the  plaintiffs,  was  produced  by  the 
former  as  evidence  of  set-off  against 
the  latter^s  claim  (there  having  been 
various  transactions  between  the  par- 
ties), the  (3ourt  of  C.  P.  refused  to 
I. 


admit  such  evidence,  as  it  was  not 
proved  for  what  consideration  the 
checks  had  been  given.  This  decision 
is  not  inconsistent  with  that  in  Egg  v. 
Bamet^  note  (a),  where  it  was  not 
alleged  that  there  could  be  any  other 
consideration  than  the  debt  in  ques- 
tion. 

(c)  Egg  v.  Barnet,  note  (a).  As  to 
payment  by  bills  and  checks,  see  further, 
antea,  pp.  93,  94  et  seq. 

((/)  Graham  v.  Cuthhertson^  9  Dec. 
1828,  7  S.  162;  2  Bell's  Comm.  506. 

(e)  Woods  V.  Aimlie,  9  Feb.  1860, 
22  D.  723 ;  2  Bell's  Comm.  472. 

(/)  CalUm  Y.  Shanks,  15  Nov.  1851, 
14  D.  41. 

(g)  Dick  V.  MuHson,  13  Nov.  1845, 
8D.  1. 
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pajmmL 


Indefinite 

Eijments: 
ow  to  be 
attribnted. 


Roman  law. 


Englifih  law. 


It  has  been  held  in  England,  that  a  legacy  by  the  drawer  of  a 
bill  to  the  payee  for  a  larger  sum  than  the  amount  of  the  bill  does 
not  extinguish  it,  though  the  bill  should  happen  to  be  in  the  payee's 
hands  at  the  testator's  death,  as  the  testator  had  reason  to  beUere, 
from  the  negotiable  nature  of  bills,  that  it  might  have  passed,  heian 
his  death,  to  a  third  party  (a).  But  a  paper  in  the  creditoi^s  hand, 
dated  after  his  will,  and  bearing  that  his  debtor  in  a  note  was  to 
pay  no  interest,  ^^  nor  shall  I  ever  take  the  principal  onless  greatlj 
distressed"  (it  being  proved  that  the  creditor  died  in  affluence), 
was  found,  in  a  question  with  his  executors,  to  discharge  the 
debt  (b). 

When  the  proper  debtor  in  a  bill  or  note  owes  several  debts  to 
the  holder,  and  makes  an  indefinite  payment,  it  is  a  qnestion  how 
far  this  payment  must  be  applied  to  the  bill  or  note,  or  to  the  other 
debts  due  to  the  holder. 

The  general  rule  of  the  civil  law,  in  the  case  of  indefinite  pay- 
ments, was,  that  if  the  debtor  did  not  appropriate  them,  the  credi- 
tor was  entitled  to  do  so  at  the  time  of  payment,  but  not  ex  poit 
facto  (c),  so  as  to  meet  the  state  of  claims  between  them  and  the 
debtor  as  at  an  after  period.     Failing  such  appropriation,  the  inde- 
finite payment  was  first  imputed  to  the  debt  most  severe  on  the 
debtor,  or,  otherwise,  to  that  which  had  been  longest  dne.     It  wis 
likewise  imputed  first  to  interest  before  principal  sums  (ci),  '  to  debts 
past  due  before  debts  to  become  due  (e\  to  penal  bonds  before  bonds 
with  no  penalty,  and  to  principal  rather  than  to  cautionary  obliga- 
tions (/).     If  these  rules  failed  to  point  out  the  debt,  the  payment 
was  attributed  to  the  oldest  (g)  ;  and  if  all  the  debts  were  alike  old, 
then  to  each  pro  rata  (/<).' 

In  England,  when  the  person  making  an  indefinite  payment 
owes  several  debts  to  the  payee,  the  latter  may  select  the  debt  to 
which  it  shall  be  applied  (i),  without  being  confined  to  the  date  of 
the  payment,  or,  where  one  debt  is  secured  by  sureties  and  another 
not,  being  obliged  to  consult  the  interest  of  the  sureties,  by  apppo- 


(a)  Carr  v.  Easthrook,  3  Ves.  561. 
(6)  Aston  V.  Pye^  cited  in  Eflen  v. 
Smithy  6  Vesey,  350,  note. 

(c)  Dig.  46,  3,  1. 

(d)  Ibid,  46,  3,  5. 

(f)  D.  46,  3,  3 ;  46,  3,  103. 


(/)  D.  46,  3,  4-5. 

((7)  D.  43,3,5. 

(h)  D.  46,  3,  8 ;  Puchta,  Pandd^- 
ten  Recht,  §  287. 

(t)  Manning  v.  Wesieme,  2  Vem. 
606. 
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priating  any  part  of  the  payment  to  their  debt  (a).  *  Thus,  if  the 
creditor  hold  two  bills,  one  stamped  and  the  other  unstamped,  he  is 
at  liberty  to  impute  an  indefinite  payment  to  the  latter  {by  There 
seems  to  be  only  one  exception  to  this  doctrine ;  viz.,  that  where  one 
debt  might  create  rigorous  penal  consequences  against  the  debtor, 
as  where  he  might  be  rendered  bankrupt  on  it,  and  another  debt 
could  have  no  such  effect,  an  indefinite  payment  must  be  imputed 
to  the  former  debt  (c).  ^  It  is  perhaps  also  to  be  considered  as  an 
exception — for  it  does  not  seem  entirely  consistent  with  the  general 
rule — when  it  is  held  that  if  there  be  two  promissory-notes,  one 
barred  by  the  statute  of  limitations  and  another  not,  an  indefinite 
payment  is  to  be  attributed  to  the  latter  (d). 

'  In  current  accounts,  or  in  separate  accounts  treated  by  consent 
as  one  current  account  (as  is  the  case  with  accounts  with  bankers), 
the  rule  in  England  is,  that  indefim'te  pajrments  are  to  be  treated  as 
applicable  to  the  earlier  items  (e).  And  when  a  bill  is  lodged  with 
a  banker  as  a  temporary  accommodation,  indefinite  payments  are 
attributed  to  it,  and  the  parties  to  the  bill,  other  than  the  customer, 
are  liable  only  for  the  balance  which  these  leave,  though  the  customer 
may  afterwards  have  been  trusted  with  further  advances  (/).  But 
where  the  bill  is  lodged  as  a  continuing  security  for  advances,  it  is 
not  extinguished  by  the  fact  of  a  balance  having  at  one  time  after 
its  maturity  existed  in  favour  of  the  customer  (gr).' 

In  Scotland,  the  same  rule  exists  as  in  England  in  favour  of  the  Scots  law. 
debtor,  as  to  debts  inferring  a  high  penal  certification  against  him  ; 
for  instance,  when  an  adjudication  has  been  led  against  him  on  one 
debt,  and  not  on  another.     But,  when  no  such  penalty  attaches  to 
any  one  debt,  an  indefinite  payment  will,  with  a  view  to  the  creditor's 


(a)  Goddard  v.  Cox,  1742,  2  Str. 
1194  ;  Bosanquet  v.  Wray,  1815,  6 
Taunt.  597;  Kirhy  v.  The  Duke  of 
Marlborough,  1813,  2  M.  and  S.  18; 
Plomer  ▼.  Long,  1816,  1  Stark.  153. 

(b)  Biggs  v.  Dwight,  1  M.  and  Ryl. 
308. 

(c)  Megget  v.  MiOs,  1695,  1  Raym. 
285,  />6rHolt,  C.  J.,  and  Bowe  v.  Holds- 
worth,  Peake,  N.  P.  C.  64 ;  in  both  of 
which  cases  the  e£Fect  of  imputing  the 
payment  to  the  debt  selected  by  the 


creditor  would  have  been  to  render  the 
debtor  bankrupt  on  another  debt. 

(</)  Nash  V.  Hodgson,  8  Nov.  1855, 
25  L.  J.  (Ch.)  186. 

(«)  Devaynes  v.  Noble  (Claytou^s 
cam),  1  Meriv.  572  ;  Bodenham  v.  Pur- 
chas,  1819,  2  B.  and  Aid.  39 ;  Pem- 
berton  v.  Okes,  1827,  4  Rus.  154. 

(/)  Hammer sley  v.  Knowlys,  2  Esp. 
R.  665. 

{g)  Pease  v.  Hir^t,  10  B.  and  C. 
122. 
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interest,  be  applied  to  the  debt  least  secured ;  for  instance,  to  one 
resting  on  a  personal  obligation,  in  preference  to  one  heritably 
secured,  or  to  one  which  will  otherwise  be  prescribed,  or  to  a  debt 
which  does  not  carry  interest,  in  preference  to  one  which  does,  or 
generally  to  such  debt  as  the  creditor  chooses  (a).  '  Thus,  if  a  bill 
be  granted  in  security  of  a  debt,  the  holder  may  apply  indefinite 
payments  to  expenses  incurred  on  the  bill  before  applying  them  to 
the  debt  secured  by  it  (6).'  We  follow  the  civil  law,  however,  in 
applying  such  payments  to  interest,  before  principal  sums  (c). 
Further,  when  there  are  siureties  with  the  debtor  for  oue  debt,  and 
none  for  another,  it  has  been  decided  that  the  creditor  is  bound 
to  apply  an  indefinite  payment  to  the  two  debts,  in  proportion  to 
their  respective  amounts,  so  as  to  give  a  proportional  relief  to  the 
sureties  (d).  A  contrary  doctrine,  indeed,  seems  to  have  been  fol- 
lowed in  one  or  two  recent  cases  (e).  But  it  may  be  doubted 
whether  these  cases,  in  which  the  point  does  not  appear  to  have 
been  discussed,  are  sufficient  to  alter  the  rule  already  noticed. 

As  to  bills  or  notes,  a  learned  author  observes,  that  the  holder, 
when  he  has  a  balance  in  his  hands  belonging  to  the  acceptor, 
without  other  claims  to  set  off  against  it,  is  bound  to  deduct  it  from 
the  bill  before  claiming  on  it  against  the  drawer  or  indorsers ;  and 
he  cites  a  case  where  this  plea  would  have  been  sustained  at  the 
instance  of  the  indorsers  against  the  holders  of  a  bill,  if  the  fact  of 
the  latter  having  a  balance  belonging  to  the  acceptors  had  been 
proved  (/).     But  he  states,  that  when  the  holder  has  any  other 
claim  against  the  acceptor,  he  is  entitled  to  set  off  the  latters 
money  in  his  hands  entirely  against  it.     This  doctrine  does  not,  at 
first  sight,  seora  compatible  with  that  already  mentioned,  viz.,  that 


(a)  API^od  V.  M'Kenzie,  26  Jan. 
1821,  1  S.  86  ;  Dickie  v.  Camie,  21 
Nov.  1834,  13  S.  71. 

(6)  WHght  V.  M'Farlane,  16  Nov. 
1837,  16  S.  67. 

(c)  Ersk.  iii.  4,  2. 

(c/)  Ihid,  Duchess  of  Buccleugh  v. 
Doul,  Feb.  1725,  Morr.  6807. 

(c)  Cochrane  and  Co.  v.  Mathie,  22 
June  1821,  1  Shaw,  80;  Banuatyne's 
Representatives  v.  Brown\^  Trustees^ 
26  Feb.  1826,  3  S.  and  D.  593. 


(/)  1  BeU,  423,  note  1,  Colder  and 
Co.  V.  The  Leith  Bank,  30  May  1816. 
In  this  case,  as  reported  by  Mr  BelK 
the  Court,  by  the  narrowest  majority, 
refused  a  suspension  by  the  indorsers 
of  a  charge  given  them  by  the  holdeis. 
solely  because  the  fact  of  there  being  a 
l)alance  in  their  hands  belonging  to 
the  acceptors  was  not  completely  veri- 
fied. Had  it  been  verified,  the  result 
would  have  been  opposite. 
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when  a  third  paity  is  bound  along  with  the  debtor  as  surety  for 

one  clainiy  and  there  is  no  surety  for  another,  the  creditor  receiving 

an  indefinite  payment  must  impute  it  proportionally  to  both  claims. 

^ut  as  all  the  obligants  on  a  bill  or  note,  whether  they  have  signed 

for  the  accommodation  of  other  parties  or  not,  are  liable  to  the 

holder  directly  as  principals,  their  mutual  obligations  as  principals 

or  sureties  seem  to  be  merely  relations  inter  se,  which  cannot  have 

effect  against  the  holder,  regarding  the  application  of  indefinite 

payments  made  to  him,  or  for  any  other  purpose.     A  decision  to 

this  effect  has  been  given  in  an  English  case  (a),  where  it  has  been 

held,  that  the  creditor  in  a  bill  was  entitled  to  set  off  the  balance 

due  by  him  to  the  acceptor  against  a  separate  debt  which  the  latter 

owed  to  him ;  the  Court  proceeding  on  the  doctrine,  that  the  creditor 

was  entitled  to  impute  a  payment  by  his  debtor  to  what  debt  he 

chose.    Nor  can  the  acceptors  of  a  bill  plead  against  the  holder 

any  private  arrangement  between  them  and  the  other  parties  as  a 

^■^ason  for  staying  summary  diligence  against  them,  till  the  amount 

"f  the  drawer's  or  indorser's  funds  in  the  holder^s  hands  has  been 

ascertained.     It  was  therefore  decided,  that  acceptors  could  not,  on 

Ae  averment   that  they  were  accommodation-acceptors,   suspend 

diKgence  of  the  holders,  till  the  latter  assigned  to  them  a  mortgage 

^hich  they  had  from  the  other  parties,  although  the  assignation 

^as  asked  only  under  reservation  of  a  preference  over  it  to  the 

holders  for  all   their  other  claims;  the  Court  being  of  opinion 

that,  as  the  suspenders  were  primary  debtors  ea  facie  of  the  bill, 

•^0  claim  founded  on  a  contrary  assumption  could  be  allowed  to 

*tay  diligence,  though  it  might  be  discussed  in  an  ordinary  ac- 

^on  (J). 

When  a  person  has  only  one  general  account  with  a  banker,  and  accounts- 

1  V  o  ^  current. 

the  rule  laid  down  in  England  seems  just,  that  his  payments,  ad- 
^ccs,  or  receipts,  shall  be  set  off  against  the  opposite  articles  in 
the  earliest  part  of  the  account,  since  both  parties  must  have  under- 
stood that  the  articles  on  opposite  sides  were  to  be  set  off  against 
^h  other  according  to  their  dates,  so  as  to  carry  down  a  balance 
from  beginning  to  end  of  the  account,  and  not  the  contrary  way  (c). 

(a)  Crosse  v.  Smith,  1  M.  and  S.  (c)   Per    Master    of    the   Rolls  in 

(h)  Cowan  v.  Hurry,  19  Dec.  1816,       Devaynes  v.  Nohle  (Clayton's  cases), 
F.  C.  1  Merivale,  608. 
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^  The  rule  has  accordingly  been  recognised  in  Scotland  (a),  and  in  a 
recent  case  our  law  is  thus  summed  up  by  Lord  Mackenzie : — "  The 
general  rule  of  law  to  be  collected  from  the  decisions  appears  to  be, 
that  when  a  debtor  pays  money  without  specifying,  at  the  time  of 
pajrment,  on  what  account  it  is  paid,  it  is  in  the  power  of  the  credi- 
tor to  apply  it  to  whatever  account  he  pleases ;  but  if  there  is  no 
appropriation  by  either  party,  and  there  is  a  current  account  be- 
tween them,  which  is  communicated  to  the  debtor,  the  law  makes 
an  appropriation  according  to  the  order  of  the  items  of  the  accoont 
— the  first  items  of  the  debit  side  of  the  account  being  dischai^ged  or 
i*educed  by  the  first  items  on  the  credit  side"  (6).'  If  the  drawer 
and  discounter  of  a  bill  directs  the  bankers,  who  hold  it,  to  apply 
certain  funds  of  his  in  payment  of  it,  which  they  agree  to  do,  they 
cannot  afterwards  apply  these  funds  to  other  debts  of  his,  and  exact 
payment  of  the  bill  from  the  acceptor  (c). 

If  a  party  pays  the  amount  of  a  debt,  due  by  bill,  into  a  bank- 
ing-house, under  a  certain  condition,  and  to  remain  there  in  his 
name  till  it  is  fulfilled,  he  must  bear  the  risk  of  the  banker  failing 
before  fulfilment  of  the  condition,  though  the  creditor  had  desired 
him  to  pay  the  money  to  the  banker  generally  on  his  account  (d). 
For  the  money  is  thus  merely  deposited  with  the  banker  in  the 
meantime,  for  the  debtor's  behoof. 

It  is  settled  in  Scotland,  that  the  holder  of  a  bill  or  note  may 
take  a  partial  payment  from  the  acceptor,  without  cutting  off  his 
claim  of  recourse  against  the  other  parties  (e).  But  he  must  pro- 
test the  bill  in  so  far  as  it  is  not  paid  (/).  A  different  doctrine  was 
once  held  in  England  (^);  but  it  is  now  settled  that  the  holder  may 


(a)  Speirs  v.  Houston's  Executors,  22 
May  1829,  8  W.  and  S.  Ap.  393; 
Christie  v.  Royal  Bank,  6  April  1841, 
2  Rob.  Ap.  212. 

(6)  Lang  v.  Brown,  2  Dec.  1869,  22 
D.  113. 

(c)  Allan  V.  AUan,  1  March  1831,  9 
S.  519. 

(rf)  CoUey  V.  Short,  1  Coop.  Eq,  Cas. 
148. 

(e)  Hodgson  v.  Utishhy,  18  July,  2 
Dec.  1782,  Morr.  1609  ;  12  May  1783, 
2  Pat.  Ap.  607.  Although  the  judg- 
ment of  the  Court  of  Session  was  re- 


versed in  this  case  by  the  House  of 
Lords  on  another  ground,  both  triha- 
nals  agreed  as  to  the  doctrine  stated 
in  the  text. 

(/)  Marius,  85-6. 

(g)  In  Tassel  v.  Lewis^  1  Kaym.  744, 
it  was  ruled,  tliat  '^  if  the  indorsee  of 
a  bill  accepts  but  twopence  from  the 
acceptor,  he  can  never  after  reaort  to 
the  drawer.  ^^  The  same  doctrine  wsb 
held  in  Kellock  v.  Robinson,  2  Str.  745. 
with  regard  to  a  partial  payment  re- 
ceived from  the  granter  of  a  promis- 
sory-note. 
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&st£ely  take  a  partial  payment  from  the  acceptor,  or  any  other  party, 
^virithoat  losing  his  recourse  against  the  other  parties  for  the  resi- 
due (a).     The  circumstance  of  recovering  judgment  against  one  of 
tlie  obligants  in  a  promissory-note,  and  levying  part  of  the  note 
vinder  it,  has  been  held  not  to  discharge  the  other  obligant  (6).  But, 
although  the  holder  runs  no  risk  in  taking  a  partial  payment,  he  is 
ixot  bound  to  take  less  than  the  whole  (c). 

The  effect  of  giving  indulgence,  or  granting  an  absolute  or 
partial  release  to  one  obligant  in  a  bill  or  note,  with  reference  to 
t.lie  holder^s  claim  against  the  other  obligants,  shall  be  afterwards 
ci^onsidered. 

Although  the  holder  of  a  bill  or  note  may  set  it  off  by  compen-  Compenntion. 
^4itiou  against  any  sum  due  by  him  to  the  debtor,  the  bill  or  note,  un- 
less given  up  to  the  debtor,  will  not  be  extinguished,  since  the  holder 
*^ay  transfer  it,  even  after  the  term  of  payment,  to  a  third  party, 
^^hose  claim  under  it,  according  to  various  decisions  already  cited  ((2), 
^^^rill  not  be  affected  by  grounds  of  compensation  pleadable  against 
is  author.    ^  As  between  the  holder  and  the  acceptor,  compensation 
aD  be  treated  as  payment  only  when  established  by  the  holder's 
rit  or  oath.     Thus  the  acceptor  cannot  have  diligence  on  bills 
^upended,  on  the  ground  that  if  a  general  accounting  were  to  be 
ne  into,  it  would  be  proved  he  was  due  nothing  to  the  holder  (e) ; 
Jid  still  less  can  he  delay  payment  till  some   illiquid  claim   of 
ages  be  settled,  even  though  the  claim  arise  out  of  the  same 
^transaction  as  the  bill  (/).     But  if  the  suspender  make  out  a  very 
^^Tong  prima  fade  case  of  payment  by  compensation,  the  Court  may 
iispend  on  consignation  or  caution.     Thus  the  Court  suspended  on 
^^^aution,  where  a  person  who  had  taken  a  grass  park,  and  (as  re- 


(a)  Marios,  86-7,  says,  that  a  par- 
payment  may  be  safely  received, 
a  receipt  granted  for  it  on  the 
^^iO,  if  a  protest  is  taken  for  non-pay- 
^^lent  of  the  balance.     In   Gould  v. 
fiobwH,  8  East.  576,  such  a  payment 
^aken  from  the  acceptor  was  held  not 
\o  bar  a  claim  for  the  balance  against 
an  indofser ;    and  in    Walwyn  v.  St 
Qm'n/ui,  1  B.  and  P.  652,  the  taking 
of  a  partial  payment  from  an  indorser 
«'as  held  not  to  discharge  the  drawer 


for  whose  accommodation  the  bill  had 
been  accepted. 

(6)  Per  Sir  J.  Mansfield,  C.  J.,  in 
Ayrey  v.  Davenport,  2  B.  and  P.  New 
Rep.  476. 

(c)  Forbes,  103. 

Id)  Antea,  190  et  seq. 

(e)  Etving  v.  SlraUimore,  19  June 
1832,  6  W.  and  S.  Ap.  56. 

(f)M'GiU  V.  Carrick,  27  Nov.  1824, 
3  S.  325. 
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quired  by  the  conditions  of  roup)  had  granted  a  bill  for  the  rent  to 
the  factor,  afterwards  received  a  letter  from  the  principal,  desiring 
him  to  impute  the  bill  in  part  payment  of  an  account  due  by  the 
principal  to  him  (a).' 

The  same  principle  seems  applicable  to  that  kind  of  compensa- 
tion which  is  called  confusioy  and  which  occurs  when  the  creditor  in 
a  bill  or  note  comes  in  right  of  the  debtor,  for  instance,  when  he 
takes  up  the  acceptor's  succession.  An  indorsement  by  him,  even 
when  made  after  that  event,  would  appear  to  be  still  effectual  to 
the  indorsee.  It  has  been  decided  {b)  in  England,  that  when  the 
payee  of  a  note  makes  the  granter  his  executor,  the  note  is  dis- 
charged, and  cannot  afford  ground  of  action  even  to  an  indorsee 
of  the  executor.  But  here  the  indorser  was  debtor  ex  facie  of  the 
note,  and  the  decision  cannot  therefore  apply,  where  the  creditor 
succeeds  to  the  debtor. 

Novation,  or  accepting  a  new  security  in  exchange  for  a  bill  or 
note,  to  its  entire  extinction,  cannot  be  considered  as  payment, 
though  it  releases  the  obligants  in  the  original  bill  or  note,  unless 
they  are  parties  to  the  new  security.  It  has  been  already  stated  {c) 
in  what  cases  novation  can  be  said  to  have  taken  place.  ^It  is 
enough  here  to  recall,  that  novation  is  never  presumed,  and  that 
there  is  hardly  any  case  in  which  the  defence  has  been  sustained, 
where  the  original  document  of  debt  had  not  been  given  up,  or 
where  there  was  not  some  very  distinct  evidence  to  show  that  it 
had  been  departed  from  {d)!  Its  effect,  when  conceded  to  the  ac- 
ceptor or  granter,  drawer  or  indorser  of  a  bill  or  note,  in  releasing 
the  subsequent  parties,  shall  be  afterwards  explained  (e). 


(a)  Alexander  v.  Monteath^  6  June 
1846,  8  D.  810. 

(6)  Freakly  v.  Fox,  9  B.  and  Cr. 
130. 

(c)  Antea^  93  et  seq, 

(d)  Per  Justice-Clerk  in  Hoy^s  Trus- 
tees V.  Stalker,  13  Feb.  1850,  12  D. 
722.  In  this  case  two  parties  ac- 
cepted a  bill.  On  its  being  dishon- 
oiu-ed,  the  first  acceptor  granted  to  the 


holder  a  bond  as  for  money  advanced, 
but  qualified  by  a  back-letter  porport- 
iug  that  the  bond  was  given  in  pay- 
ment and  security  of  the  bill.  Tlie 
creditor  retained  the  bill.  Held,  Uiat 
he  was  entitled  to  sue  the  second  ac- 
ceptor for  its  contents. 

(e)   Vide  Chapter  on  Negotiation, 
sect.  5. 
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EVIDENCE  OF  PAYMENT. 


1.  Receipt. 


When  a  party  pays  a  bill  or  note,  he  is  entitled  to  a  receipt  for  Receipt 
it  (a),  'and  to  have  it  re-delivered  to  him  (b)*  A  receipt  distinct  from 
the  bill  or  note,  whether  for  its  whole  amount,  or  only  for  part,  will 
^ot,  as  already  shown,  prevent  an  onerous  holder  from  recovering 
second  payment  (c).  It  should  therefore  be  written  on  the  bill  or 
note.  It  has  been  also  held,  that  bankers  getting  payment  of  bills 
or  notes  should  make  a  memorandum  of  payment  on  the  back  of 
them  (d).  Such  a  receipt  is  exempted  from  the  stamps  applicable 
to  receipts  in  general  {e).     A  receipt  on  the  back  of  a  bill  or  note 

m 

*u  the  creditor  s  handwriting  (the  debtor  holding  it),  cannot  be 
'■redargued  by  parole  evidence  that  it  was  written  by  mistake  (/). 
Indorsements  of  interest  on  a  bill  or  note  are  presumed  to  have  been 
written  on  the  date  which  they  bear  (g), 

A  general  receipt  on  a  bill  or  note  founds  a  presumption  of  pay-  General 
^ent  by  the  acceptor  or  granter  (A).  When,  therefore,  any  other 
P^rty  makes  payment,  this  fact  ought  to  be  stated  in  the  receipt. 
*  if  it  is  not,  the  payer  runs  the  risk  of  losing  his  right  of  recourse ; 
*^  the  law  presumes  that  any  one  who  pays  the  debt  of  another  will 
*^We  a  special  receipt,  showing  who  made  the  payment.  It  is  not 
®*iough  to  give  a  right  of  relief  to  the  person  taking  a  general  receipt, 
*^f  him  to  show  that  he  actually  paid  over  the  money,  and  that  he 
*^  holds  the  receipt  as  his  voucher,  because  he  may  have  been  the 


receipt 


(a)  Chitty,  293 ;  43  Geo.  III.  c.  126, 
»^.  This  Act  authorizoB  any  debtor 
P^ymg  a  debt  to  present  to  the  credi- 
^  ft  proper  stamp,  that  he  may  write 
^  feoetpt  on  it,  and  the  creditor  is  re- 
^iiiied  to  grant  the  receipt,  under  a 
PQialty  of  L.10  for  each  instance  of 
neglect. 

(h)  Thomson  v.  hat,  1  Dec.  1841,  4 
^.136;  Hatmrrd  v.  Robinson,  1827, 
'  B.  and  C.  00. 


(c)  Antea,  189  et  seq. 

(d)  Per  Lord  Ellenborough  in  Bur- 
hridge  v.  Manners,  3  Camp.  195. 

(e)  55  Geo.  III.  c.  184,  sch. 

(/)  M'Farlane  v.  Watt,  15  Feb. 
1828,  6  S.  D.  560. 

(g)  Smith  V.  Battens,  2  M.  and 
Rob.  341. 

(/»)  Scholeyy.  WaUhy,  1790,Peake, 
25;  Ferguson  v.  Young,  29  Nov.  1793, 
M.  1488. 
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mere  hand  in  transferring  the  money  from  the  acceptor  to  the  cre- 
(litor,  and  probably  took  the  general  receipt  just  because  he  was  so. 
Of  this  rule  there  are  many  illustrations.  Thus^  where  a  peisoo 
paid  a  bill  due  by  his  brother,  and  took  a  general  receipt,  it  wis 
presumed,  because  he  had  done  so,  that  he  had  paid  it  with  bis 
brother's  funds ;  and  he  had  no  recourse  (a).  In  the  same  way,  ao 
indorser  who  paid  a  bill,  and  (as  he  said)  in  order  to  preserve  the 
acceptor's  credit  took  a  general  receipt,  and  allowed  the  acceptance 
to  be  deleted,  was  found  to  have  no  recourse  on  the  bill,  and  wu 
limited  to  proving  his  advance  by  the  acceptor's  writ  or  oath  (i). 
Bills  found  in  the  possession  of  a  factor,  with  a  general  receipt  on 
them,  were  similarly  presumed  to  have  been  retired  with  the  prin- 
cipal's funds  (c).  Again,  where  one  co-acceptor  retires  a  bill  and 
takes  a  general  receipt,  the  presumption  is,  that  he  has  no  chum 
of  relief  to  preserve  against  the  other  co-acceptor  (d).  And  if  a 
general  receipt  of  this  kind  be  taken  by  a  person  paying  a  bill,  lie 
cannot  get  rid  of  its  effect  by  afterwards  deleting  it  (e).  The  pre- 
sumption may,  of  course,  be  redargued  by  the  acceptor's  writ  (/); 
and  it  has  been  held,  that  the  presumption  arising  from  a  partiil 
receipt,  in  general  terms,  may  be  removed  by  a  subsequent  special 
receipt,  granted  when  the  whole  bill  was  paid  (ff).  In  England,  it 
seems  to  be  thought  that  the  principle  has  been  carried  quite  far 
enough,  and  that  sufficient  weight  has  not  been  allowed  to  the 
counter  presumption,  arising  from  the  possession  of  the  discharged 
instrument  (A).' 
Receipt  for  In  England,   an  indorser,  claiming  reimbursement  from  the 

indorser.  acceptor  for  the  amount  of  a  bill,  which  he  alleged  that  he  had  paid, 

was  held  not  to  have  proved  payment  merely  by  producing  the  UD 
with  a  protest  on  it,  since  it  was  said  to  be  the  usage  of  merchants 

(a)  Wehstery.  TAo/na*,  15  Jan.  1819,  (e)  Brown  v.  Kerry  14  June  1809, 

F.  C.  H.  62. 

(6)  Martin  v.  Smithy  8  Dec.  1854,  (/)  Eiving  v.  Strathmore^  18  Dec. 

17  D.  143.  1825,  4  S.  310  ;  19  June  1832,  6  W. 

(c)  Jackson  v.  Williamson,  9  Dec.  and  S.  56. 

1825,  4  S.  292;  Gamock  v.  Wibon,  (g)  Soutar  v.  SotUar^  29  June  1827. 

22  July  1714,  M.  11530.  5  S.  876. 

(d)  Campbell  v.   Cockhurn,  7  Dec.  (h)  Phillips  v.    Warren,    1845,  U 
1728,  M.   11434;    Baillie  v.    Wilson,  L.  J.  (Ex.)  280. 

28   Jan.   1840,  2  D.  495;    Milne  v. 
Donaldson,  10  June  1852,  14  D.  849. 
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that  there  should  be  also  a  receipt  on  the  protest ;  but  Holt,  C.  J., 
seemed  to  think  that  any  other  proof  of  payment  would  have  been 
anfficient  (a).     In  Scotland,  a  written  receipt  would  have  been  re- 
quired.    In  a  case,  where  it  appeared  from  a  receipt  on  the  bill  that 
it  had  been  paid  by  the  indorser,  the  mere  circumstance  of  the 
drawer  being  afterwards  in  possession  of  it,  without  a  receipt  by  the 
indorser  to  him,  was  found  not  to  found  a  presumption  that  he  had 
repaid  it  to  the  indorser,  or  to  give  him  a  claim  for  it  on  that  ground 
against  the  acceptor  (b).     The  bill  being  dishonoured  ex  faciei  the 
drawer  had  no  interest  in  it,  without  evidence  that  he  had  repaid  its 
amoimt  to  the  person  who  appeared  to  have  first  paid  it. 

A  receipt  on  a  bill  written  by  the  creditor,  and  found  among  Undelivered 
Wa  papers  after  his  death,  will  not  afford  evidence  of  payment ;  "*^*^ 
because,  as  the  bill  was  not  delivered,  the  receipt  must  be  presumed 
to  have  been  written  merely  epe  numerandcB  pecunice  (c).     The 
debtor  ought,  therefore,  in  all  cases,  to  insist  on  delivery  of  the  bill 
or  note  when  he  makes  payment.     So  long  as  it  is  out  of  his  posses- 
ion, he  may  be  liable  to  a  demand  for  second  payment  (d).   A  bill 
or  note  delivered  with  a  receipt  "  to  account  of  it,"  is  efiFectual,  unless 
'redargued  by  the  debtor  s  writ  or  oath,  and  cannot  be  met  by  parole 
evidence,  that  the  receipt  was  granted  by  mistake,  and  that  the  pay- 
ment was  made  on  another  account  (e). 

2.  Indirect  Evidence  of  Payment, 

Besides  a  formal  receipt,  there  are  other  means  of  proving  pay-  indirect 
"^^nt,  which  seem  to  resolve,  either  into  the  evidence  afforded  by  payment 
^e  creditor's  own  writ  (or  oath),  or  into  circumstances  independent 
'^f  writing,  which  instruct  payment  rebus  ipeis  et  factis. 

The  following  are  instances  of  the  first  of  these  modes.     In  a  Evidence  by 

writ 

^^«e  (/)  where  a  person  charged  as  cautioner  in  a  bond  suspended, 
^^  the  ground  that  the  bond  had  been  given  in  consideration  of  two 

(a)  MentUz  v.    Careroon^  1  Raym.  Buzzard  v.  Fkcknoe^  1  Stark.  333 ; 

^42.  Brombridge  ▼.  Osborne,  1  Stark.  374 ; 

(fc)  AUtim's  Assignee  v.  Mather,  27  Woodroffe  v.  Ilayne,  1  C.  and  Pay.  600. 

^an.  1824,  2  S.  648.  (e)   M'Farlane  v.  Stott,    15   Feb. 

{ey Cochran  v.Pnngle,  20  July  1709,  1828,  6  S.  and  D.  56,  F.  C. 
Morr.  12714.  (/)  Skene  v.  Lnmsden,  4  Feb.  1662, 

(^0  Hnrt  y.  Newman,  3  Camp.  IS  ;  M.  12620. 
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bills  granted  by  the  charger  to  the  principal  obligant,  the  paymeot 
of  these  bills  was  held  to  be  instructed  by  the  payee's  books,  joined 
to  some  other  adminicles  of  evidence.  In  another  case  (a),  where 
an  action  was  brought  against  a  tenant  on  a  bond,  and  a  bill  or 
precept,  it  was  held  that  a  fitted  account  in  the  tenant's  possessioD, 
drawn  out  by  the  landlord's  factor,  though  not  subscribed  by  him, 
and  in  which  both  debts  were  marked  as  paid,  formed  good  evidence 
of  payment  against  the  landlord.  Again  (6),  where  an  action  was 
brought  on  a  bill  for  the  rent  of  a  particular  year,  the  produdioo 
of  three  subsequent  consecutive  receipts  for  rent,  the  last  of  whidi 
discharged  all  precedings,  with  the  circumstance  of  no  claim  having 
been  made  by  the  original  payee  for  several  years  till  his  death,  was 
held  to  prove  payment.  In  an  action  (c)  by  the  representative  of 
the  creditor  in  a  bill  against  the  acceptor,  though  the  bill  was  still 
in  the  pursuer's  possession,  it  was  decided  that  certain  jottings  on  it, 
holograph  of  the  creditor,  from  which  it  appeared  that  the  wbok 
had  been  paid  excepting  a  balance  of  L.63,  lOs.,  formed  good  evi- 
dence ;  the  creditor's  books  proving  that  he  had  no  other  tran8a^ 
tions  with  the  defender,  and  it  being  improbable  that  he  wooU 
insert  an  extraneous  account  on  the  bill. 
or  oath.  Payment  may  also  be  proved  by  the  creditor's  oath.     But  it 

must  be  taken  with  the  qualifications  annexed  to  it.  For  instance  (rf), 
where  the  creditors  on  such  a  reference  admitted  that  they  had  got 
in  payment  a  conveyance  to  certain  shares  of  a  vessel,  but  added 
that  the  free  proceeds  amounted  only  to  L.43,  it  was  held  that  the 
oath  must  be  taken  with  this  qualification.  It  was  not  extrinsic,  as 
in  some  cases  to  be  afterwards  mentioned  (e),  of  parties  who,  oo 
the  subsistence  of  a  debt  being  referred  to  them,  depone  that  it  is 
compensated  by  a  counter  claim,  but  formed  an  ingredient  of  the 
matter  referred.  When  a  creditor,  pursuing  for  a  bill,  admits  that 
it  was  granted  for  a  certain  account,  the  Court  will  not  allow  pos- 
session of  the  bill  to  exclude  inquiry,  whether  some  items  of  the 
account  were  otherwise  discharged  (/). 

(o)  AithsUe   V.    Chisholm,   13    Feb.  (d)  Stewart  v.  7V//er,  5  July  Wl 

1G96,  M.  12626.  1  Sh.  101. 

(b)  Homes  y.  Anderson^  5  Dec.  1744,  (e)  See  postea.  Chap.  VIII.  sect  H 
M.  11401.  (/)  Mills  V.  Uamilfon,  10  Feb.  IW. 

(c)  Watson  V.  Smith,  9  Feb.  1700.  H  S.  .')70. 
M.  1271:^. 
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Of  the  second  kind  of  evidence  now  mentioned,  viz.,  that  of    Evidence  from 

,  ,  ,  facta  and  cir- 

facts  and  circumstances,  there  is  an  mstance  in  a  case  (a),  where  cumstances. 
the  creditor  in  a  promissory-note  having  allowed  it  to  lie  over  with- 
out demand  for  five  years  and  ten  months,  and  there  being  other 
circumstances  from  which  payment  was  to  be  presumed,  the  Court, 
though  the  sexennial  prescription  had  not  taken  place,  decided  that 
there  was  evidence  of  payment.  It  has  been  laid  down  in  an  Eng- 
lish case  (i),  and  the  doctrine  seems  applicable  in  Scotland,  that 
when  the  evidence  of  payment  is  doubtful,  "  the  possession  of  the 
uncancelled  security  by  the  claimant  ought  to  turn  the  scale  in  his 
favour,  since,  in  the  ordinary  course  of  dealing,  the  security  is  given 
up  to  the  party  who  pays  it."  The  possession,  therefore,  of  a  bill 
or  note  by  the  debtor  will  form  one  presumption  that  he  has  paid 
it.  But  the  mere  possession  of  a  banker's  check  by  the  party  who 
had  granted  it,  and  the  circumstance  of  another  banker's  name 
being  written  across  it,  so  as  to  point  him  out  as  the  party  to  whom 
it  was  payable,  was  found  not  sufficient  to  prove  either  that  it  had 
been  paid  in  to  this  banker  on  account  of  a  particular  party,  when 
there  was  no  other  evidence  that  this  party  had  got  its  amount,  or 
been  credited  with  it  in  the  banker's  books ;  or  to  prove  that  the 
drawer,  though  it  was  now  in  his  possession,  had  retired  it  (c). 
Further,  when  a  master  was  in  use  to  draw  bills  on  his  debtors 
payable  to  his  servant,  that  the  latter  might  discount  them  with 
the  bank,  and  indorse  them  on  his  account,  but  one  bill,  in  conse- 
quence of  the  drawee  refusing  to  accept  it,  had  not  been  discounted, 
and  remained  unnoticed  in  the  servant's  custody  till  his  death,  when 
his  executors  brought  an  action  for  it  against  the  master  (though  the 
servant  had  neither  made  use  of  it,  nor  taken  notice  of  it  in  his 
settlement,  in  which  more  trivial  things  were  mentioned),  the  Court 
decided  that  this  bill  must  be  understood  to  have  been  drawn  for 
the  master's  behoof,  and  that  therefore  the  servant  could  have  no 
more  right  to  it  than  to  his  master's  money  deposited  with  him. 

(a)  Russell  v.  Fraser^  13  June  1788,  presiunption,  in  Irvine  v.  Lang^  6  Mar. 

Morr.  11890.   Vide  cases  of  payment  of  1840,  2  D.  804. 

a  bill  inferred  from  facts  and  circum-  (b)  Per  Lord  Ellenborough,in  J5roi»- 

gtances,  in  Crichton  v.  Watt^  11  July  bridge  v.  Osborne,  1  Stark.  374. 

1833,  US.  964,  and  Ryrie  v.  Ryrie,  (c)  Byer's  Assignees  v.  Crossley  and 

26  June  1840,  2  D.  1210;  and  a  case  Others,  2  C.  and  Pay.  213. 
in  which  the  facts  did  not  raise  the 
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They  also  held  that  this  ease  did  not  fall  under  the  Act  1696,  c. 
25,  which  required  trust  to  be  proved  by  the  trastee*s  writ  or  oathf 
but  that  a  presumption  of  trust  was  created  bj  the  course  of 
dealing  between  the  parties,  (a).  The  possession  of  a  bill,  however, 
by  the  proper  debtor  will,  in  general,  create  a  presumption  per  u 
that  he  has  paid  it,  although  this  presumption  may  be  redai^gned 
by  evidence  that  he  has  got  it  by  accident  or  fraud.  This  wv 
found  by  the  Court  in  a  case  (6)  where  a  bill,  having  been  ab- 
stracted from  a  messenger  with  whom  the  creditor  had  placed  it, 
and  having  got  into  the  debtor's  hands,  not  without  suspicion  d 
fraud,  the  creditor  was  found  entitled  to  re-delivery  of  it. 


Section  VI. 


PAYMENT  BY  MISTAKE. 


Payrnent  If  a  person  has  paid  money  under  a  misapprehension  of  facts^ 

unaer  mistake 

as  to  facts.        without  being  legally  bound,  he  may  recover  it,  when  the  holder  has 

been  guilty  of  wilful  concealment.  For  instance,  when  the  holder 
of  a  check,  which  was  post-dated,  and  consequently  void,  presented 
it  to  the  bankers  on  whom  it  was  drawn,  in  the  knowledge  of  that 
circumstance,  and  also  of  the  insolvency  of  the  drawers,  but  withoot 
mentioning  these  facts,  and  the  bankers  were  led,  by  his  conceal- 
ment, to  pay  the  check,  though  they  had  not  then  funds  of  the 
drawers  in  their  hands,  they  were  found  entitled  to  recover  back 
from  him  the  money  so  paid  (c).  A  person  is  likewise  entitled  to 
recover  back,  even  from  the  bona  fide  holder  of  navy  bills  and  vic- 
tualling bills,  money  paid  by  him  without  consideration,  in  conse- 
quence of  the  fraudulent  insertion  of  sums  beyond  those  for  which 
the  bills  were  granted  (d).    It  was  here  held,  that  the  party  who 

(a)  McLaren  v.  Chesly^s  Executors^  (c)    Martin    v.    Morgan^    1819,  ^ 

8  Feb.  1710,  M.  1275G.     Vide  Jackson  Moore,  635. 

V.   Monro,   2  Dec.    1714,   M.  16197,  (d)  Bruce  v.  Bruce^  and  Jones  ^ 

where  trust  was  presumed  from  cir-  Ryde,  1814,  5  Taunt.  488-495.    TTie 

cumstances  (as  to  a  bill),  without  the  person   who    was   found   entitled  to 

proof  required  by  Act  1696,  c.  25.  recover,    had    discounted    the   bilk 

(t)  Edward  v.  Fyfe^  26  June  1823,  Neither  he  nor  the  person  from  whoB 

2  S.  431.  he  got  them  had  any  knowledge  of  tbe 

fraud  that  had  been  practiaed. 
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"^  got  valae  to  the  apparent  amount  of  those  bills,  was  bound  to 
'Want  that  amount,  or  to  refund  the  difference.  So,  the  indorser 
of  a  bill  was  found  entitled  to  recover  back  its  amount  from  the 
indorsee,  on  discovering  that  the  latter  had  not  given  notice  of  the 
noD-payment,  in  due  time  after  receiving  it  (a).  In  a  case  (t),  also, 
where  the  indorser  of  a  bill,  who  had  given  it  to  the  indorsee,  in 
pfTment  of  a  previous  debt,  paid  this  debt  to  the  latter,  though  he 
bew  that  he  had  not  negotiated  the  bill,  in  the  belief  that  it  was 
void  for  want  of  a  proper  stamp,  he  was  found  entitled  to  repetition, 
00  discovering,  what  he  had  no  means  of  knowing  at  the  time  of 
pyment,  that  it  had  been  drawn  in  Ireland,  where  the  stamp  was 
legal.  The  rule  laid  down  in  this  case  appears  to  have  been,  that 
^  party  cannot  recover  back  a  payment  made  under  a  mistake 
in  law,  but  that  he  may,  if  it  is  made  under  a  mistake  as  to  a 
f«ct,  which  he  neither  knew  nor  had  the  means  of  knowing.  But 
he  has  no  claim  for  repetition  against  any  other  party  to  the  docu- 
n»ent  (c).  • 

A  person  accepting  and  paying  one  bill,  and  then  paying  another  Payment  of 
drawn  by  the  same  person  to  the  same  bona  fide  holder,  cannot 
"BCOfer  back  the  amount  of  the  last  bill,  on  the  ground  that  the 
wer^s  signature  is  forged ;  as  he  ought  to  have  ascertained  this 
'«ct  before  he  gave  either  of  the  bills  credit  by  accepting  and  pay- 
nig  them  ((2).     It  has  been  also  decided  (^),  that  bankers  could  not 
'Bcover  back  money  paid  by  them  on  account  of  a  customer,  under 
«i  acceptance  of  his  which  turned  out  to  be  forged,  seeing  they 
o^t  to  have  ascertained  whether  it  was  genuine  before  paying  the 
hilL    But  they  are  not  bound  (however  much  it  may  be  for  their 
interest)  to  ascertain  the  genuineness  of  an  acceptance  before  dis- 
counting a  bill ;  but,  if  the  bill  should  turn  out  to  be  forged,  are 
entitled  to  recover  its  amount  from  the  party  to  whom  they  dis- 
connted  it,  by  virtue  of  his  indorsement  (/).     It  was  not  even  ad- 
mitted as  a  defence,  that  he  had  discounted  the  bill  merely  as  agent 
for  another  party,  to  whom  he  paid  the  amount  before  hearing  of 

(a)  BaXchin  v.  Ott,  1792,  M.  1619 ;  (e)  Smith  v.  Mercer,  6  Taunt.  76 ; 

a.  88.  Roberts  v.   Tucker,  1  Feb.   1851,  20 

(6)  MUne*  v.  Duncan,  1827,  6  B  L.  J.  (Q.  B.)  270 ;  Brituth  Linen  Co. 

ad  Cr.  671.  v.  Caledonian  Inmrance  Co,,  19  Mar. 

(c)  Part,  on  Negotiation.  1861,  4  M^Q.  Ap.  107. 

\d)  Priet  v.  Neal,  3  Bur.  1364.  (/)  Fuller  y.  Smith,  1  C.  and  P.  197. 
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the  forgery.  Id  another  case  (a),  where  the  holdi 
seated  it  to  the  bankers  of  one  of  the  supjio^ed  ind 
might  pay  it  for  his  honour,  which  they  did,  they ' 
titled  to  recover  back  the  amount  from  the  holder, 
ment  turning  out  to  be  a  forgery,  as  his  conduct 
had  led  them  to  believe  that  it  was  genuine,  itnd 
manded  repetition  the  same  day  that  they  paid  it. 
however,  that  they  could  not  recover,  when  they 
repetition  till  the  next  day  ;  it  being  held  that  the] 
make  the  claim  the  same  day,  so  as  to  enabb  tht 
immediate  recourse  against  the  other  claimants  {i 
were  dbtinguishable  from  two  cases  of  nav-y  bills 
bills  already  noticed,  because  in  the  former  the  ban 
to  ascertain  the  genuineness  of  the  signature  of  the! ; 
whereas  in  the  latter  there  were  no  gronntis  for  sui' 
'  On  the  same  principle  a  bill  broker  who  discounU, 
out  indorsing)  a  bill  with  a  bank,  was  found  liable 
its  being  discovered  that  the  bill  was  a  forgery  (c)*1 

It  would  appear,  notwithstanding  theopinii 
that  a  party  paying  through  mistake  is  entitled  to  rej] 
person  to  whom  payment  was  made,  though  it  arose! 
in  point  of  law  (e).  'In  England  it  is  settled  th 
fortherecovery  of  money  paid  under  such  a  mistake  : 
opinions  have  been  expressed  in  the  Hons«  of  I^ordt 
Scotland  must  be  similar  (g).  It  is,  however,  held  i| 
if  a  person  is  induced  by  a  misrepresentation  of  tb 
not  fraudulently  made,  to  accept  a  bill  for  •■ 


(a)   WilhinfOH 
Cr.  428. 

(6)  Cocks  v.  Ma^ilr 


Johnson,  3  B.  aud 
B.  and 


(c)  Gumey  v.  WomersUy,  i  Nov. 
1864,  22  L.  J.  (Q.  B.)46. 

id)Anlea,-p.  271. 

{«)  Erak.  iii.  3,  54.  Vide  also 
opinion  of  the  Court  in  Carriclc  v. 
Curjc,  5  Aug.  1778,  M.  2931.  In 
this  case,  a  party  waa  reponed  against 
a  payment  made  under  a  cautionary 
obligation,  in  respect  of  the  kpee  of 
the  seven  yeara.     He  admitted  that  lie 


kneir  the  law 
leged  that  he  i 
The  Court  held  ik. 
entitled  to  redrew  i 
whether  it  had  ari 
of  the  law  or  of  Ui> 

(/)  lirhl^ne  ^ 
143. 

(ff>  WiUnn  ■ 
4  W.  and  S.  Ap.  Slf 
land  Canal  Co.,  17  8ept.  I8S1. 
and  S.  Ap.  445.  See  some  ah£ 
tioD3  OD  theee  cues  in  Diektet  v. 
lerl,.n  Feb.  1864,  16  D.  66C. 
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he  does  not  owe^  that  amounts  to  a  failure  of  consideration,  partial 
or  entire,  and  is,  pro  tanto,  a  good  defence  to  an  action  on  the 
bill  (a): 

Although  a  party  has  got  money  from  the  acceptor  of  a  bill  to 
satisfy  it,  he  will  be  entitled  to  plead  any  objection  to  the  title  of 
the  holder,  which  could  have  been  pleaded  by  the  acceptor,  for 
instance,  in  England,  that  the  original  payee  indorsed  it  to  him 
after  committing  an  act  of  bankruptcy,  in  which  case,  he  holds  the 
money  for  behoof  of  the  other  creditors  (b). 

The  claims  of  recourse  arising  to  the  drawer,  and  other  parties, 
in  bills  or  i)otes,  from  their  payment  of  them,  shall  be  afterwards 
considered  in  the  chapter  on  Action  and  Diligence. 

(a)  SouthaU  v.  Rigg,  and  Forman  y.  (h)  Redshaw  y.  Jackson^  1  Gamp. 

Wnght,  13  May  1«61,  20  L.  J.  (C.  P. )      372,  per  Lord  Ellenborough. 
146. 


I. 
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CHAPTER   VI. 

OF  THE  NEGOTIATION  OF  BILLS  AND  NOTES, 
AND  THE  CONSEQUENCES  OF  FAILUKE  IN  DtJE 
NEGOTIATION, 


Negotiation. 


DiTiBion  of 
subject 


We  must  now  suppose  that  the  drawee  of  a  bill  refuses  to  accept 
or  that  the  drawee  of  a  bill  or  grantor  of  a  note  fails  to  pay.  Xb^ 
holder  is  then  entitled  to  sue  the  drawer,  or  any  of  the  indors^^^ 
immediately  (a),  for  the  amount  of  the  bill  or  note;  but  only  o^ 
showing  that  he  has  done  all  which  is  required  for  due  negotiatioi'^' 
It  will  likewise,  in  general,  exclude  his  claim  against  subsequ 
parties  to  a  bill  or  note,  if  he  has  released,  given  time,  or  innova 
the  debt  in  favour  of  a  prior  party  against  whom  they  had  a  clffi*-*^ 
of  recourse.  This  part  of  the  subject,  therefore,  includes  all 
requisites  of  negotiation,  as  well  as  the  consequences  of  failure 
negotiation,  and  the  question  how  far  discharge  or  indulgence  gi^^' 
to  one  party  will  release  others.     We  shall  consider, 

I.  The  requisites  of  presentment  of  bills  or  notes :  1.  For 
ceptance ;  2.  For  payment. 

n.  Protest,  both  for  non-acceptance,  and  for  non-payment, 
in.  1.  Acceptance)  ,    ^ 

2.  Payment    | -"^^  ?"*««*• 

This  last  subject,  though  not  falling  strictly  under  negotiati< 
has  been  included  in  it ;  because  a  previous  explanation  of  prese 
ment  and  protest  is  necessary  to  make  it  intelligible. 

IV.  Notice  necessary  on  non-acceptance  or  non-payment^ 
in  what  cases  it  may  be  dispensed  with. 

In  considering  these  different  requisites,  we  shall  discuss 
(a)  Siggars  y.  Lewis,  1  C.  M.  and  R  870. 


e 
a 
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consequences  of  failure  in  any  of  them,  which  resolve  generally 
into  the  loss  of  recourse. 

V.  Effect  of  novation,  release  or  indulgence  to  any  one  of  the 
obligants  on  the  holder^s  claim  against  the  other  obligants. 

In  discussing  these  points,  it  shall  be  considered  how  far  the 
doctrines  with  regard  to  them  are  modified  by  the  circumstance  of 
the  bill  or  note  being  accepted,  granted,  or  indorsed  without  value, 
or,  in  other  words,  being  an  accommodation-bill  or  note. 


Section  I. 


PRESENTMENT. 


1 .  Presentment  for  Acceptance. 
(1.)  Of  what  bills  or  notes  is  presentment  for  aoceptanoe  necessary? 

Presentment  of  promissory-notes  is  held  to  mean  only  present-  Holder  need 
tnent  for  payment,  no  separate  presentment  for  acceptance  being  ^ptanoe 
required  (a).     As  to  bills,  a  bill  payable  on  a  precise  day,  or  within  payabbata 
a  certain  time  after  its  date,  need  not,  in  general,  be  presented  till  ®®'"*"^  '*™®» 
it  becomes  due  (6).     The  *drawer  being  certiorated  of  the  term  of 
payment,  is  bound  to  have  funds  cA  that  time  in  the  drawee's  hands 
to  answer  it ;  and  it  is  his  business  to  secure  the  drawee's  acceptance, 
if  the  bill  should  be  presented,  by  either  putting  him  in  funds  im- 
mediately, or  satisfying  him  that  he  will  be  in  funds  before  the 
term  of  payment.     ^  If  a  person  guarantee  that  bills  with  a  fixed 
term  of  payment  will  be  regularly  accepted,  he  is  liable  on  their 
non-acceptance,  though  the  bills  should  not  be  presented  till  matu- 


(a)  Sutton  V.  Toomer^  7  B.  and  C. 
416.      • 

(b)  Beawes,  No.  266;  Molloy,  2, 
10,  16  ;  per  Lord  Mansfield,  C.  J.,  in 
Blessard  v.  Hirst,  1770,  5  Burr.  2672 ; 
per  Gibbs,  C.  J.,  in  O^Kee/e  v.  Dunn, 
1815,  6  Taunt.  621-2 ;  per  Lord  El- 
lenborough  in  Orr  v.  Maginnis,  1806, 
7  East.  859.  In  Scotland,  in  Fergu- 
son V.  Malcolm,  16  Feb.  1727,  M. 
1558,  the  Court  found  ''that  the  bill 


being  drawn  payable  on  a  place  and 
day  certain,  there  was  no  necessity  of 
a  protest  for  non-acceptance.**  In 
Jamieson  v.  Gillespie,  28  June  1749, 
M.  1579,  after  a  report  of  merchants  as 
to  the  practice,  it  was  held  sufficient 
negotiation  to  protest  for  non-accept- 
anoe  as  well  as  non-payment  of  a  bill 
of  this  kind,  within  the  days  of  grace. 
The  same  thing  was  held  in  Philpoit  y. 
Bryant,  3  C.  and  P.  244. 


\ 
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unless  he  be 
merely  an 
agent, 


or  be  desired 
by  the  payee 
to  do  so. 

But  such  pre- 
sentment IS  in 
all  cases 
advisable ; 


rity^  and  even  thoagh  it  should  appear  that  they  would  have  been 
cepted  had  the  holder  presented  them  without  unnecessary  delay  (< 

There  is  an  exception,  however,  to  the  rule  as  to  presentm 
for  acceptance  when  the  holder  of  the  bill  is  merely  agent  for 
ci*editor ;  because,  till  acceptance,  the  creditor  has  no  secnri^ 
payment  but  that  of  the  drawer,  and  would  therefore  have  a  cl 
against  his  agent,  if,  through  his  neglect,  the  drawer  should  beco 
insolvent  before  the  drawee  accepts  (6).  Accordingly  (c),  where 
agent  for  a  bank  at  Greenock  discounted  a  bill  there,  and  then  traxx 
mitted  it  to  the  bank  agent  at  Glasgow,  where  the  drawee  resi< 
to  get  it  accepted,  which,  according  to  the  practice,  it  was  his 
to  do,  but  the  Glasgow  agent  neglected  to  do  so  for  four  days  aft 
receiving  it,  viz.,  till  the  day  of  payment,  when  the  drawer  had 
in  consequence  of  which  the  drawee  refused  to  accept,  he  was  foai^^ 
liable  on  that  account  for  the  bill,  under  deduction  of  a  divider*  <1 
from  the  drawer's  estate.  One  argument  for  him  was,  that  it  ^r^L^ 
customary  not  to  present  bills  drawn  at  so  short  a  date  (four  day^^) 
for  acceptance,  but  to  keep  them  till  the  day  of  payment.  But  tl*^^^ 
argument  was  disregarded.  ^  In  England,  the  agent  in  such  a 
would  be  liable  in  damages  {d)J 

Even  the  payee  is  bound  to  present  the  bill  immediately 
acceptance,  if  the  drawer  has  desired  him  to  do  so  (e). 

Such  presentment,  indeed,  is  advisable  in  all  cases ;  because; 
the   bill  is  accepted,  it  becomes  thereby  more  negotiable  ( 
whereas,  if  acceptance  is  refused,  the  holder  4ias  immediate 
course  on  the  drawer  (g). 


e 
r 


if 


(a)  National  Bank  v.  Robertson^  3 
Feb.  1836,  14  S.  402.  The  cause  of 
the  drawee's  refusal  to  accept  was  l^e 
interyening  bankruptcy  of  the  holder. 

(J))  This  doctrine  is  well  explained 
by  Poihier,  No.  128. 

(c)  Dunlop  y.  Hamilton  and  Co^  16 
Jan.  1810,  F.  C,  1  Bell,  409,  note  2. 

(c/)  Van  Wart  v.  Wooly,  3  B.  and  C. 
439. 

(0  1  BeU,  409. 

(/)  Marius,  48 ;  Beawes,  No.  266. 

(g)  Milford  v.  Mayor^  1779, 1  Doug. 
55;  BallingaU  y.  GlosUrs,  1803,  3 
East.  481 ;  AUan  v.  Mawson^  4  Camp. 


115.    In  these  cases,  a  daim  olT' 
course  made  against  the  drawer  vam- 
diately  on  the  non-acceptanoe  of 
bill,  was  sustained.    In  WJdUkea — ' 
Walker,  81  Jan.  1842,  2  M.  and-  - 
506  (where  it  was  decided  that 
statute  of  limitations  ran  from 
refusal  to  accept),  these  cases  are 
yiewed  and  confirmed.    In 
Kay,  20  June  1795,  M.  1621,  a 
haying  been  protested  for  non 
ance,  a  charge  upon  it  against 
drawer  was  found  competent, 
given  prior  to  the  term  of  payment- 


xe- 


-tiie 

-the 
-the 


l^il] 
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When  a  bill  is  payable  at  a  certain  time  after  sigrht,  present-  and  in  bills  at 

.  &     '  r  or  after  sight, 

ment  for  acceptance  is  necessary  to  fix  the  term  of  payment  (a),  is  necessary. 
And  according  to  the  authorities  already  cited  (ft),  which  appear 
to  lead  to  the  conclusion,  that  bills  drawn  at  sight  are  not  payable 
on  demand,  but  that  days  of  grace  should  be  allowed  on  them,  it 
follows,  that  they  must  be  first  presented  for  acceptance,  to  deter- 
mine the  currency  of  the  days  of  grace  (c).  It  has  been  also  held, 
even  as  to  a  note  payable  on  demand  ^^  at  sight,"  that  no  action  can 
be  maintained  on  it  without  proving  presentment  for  sight  (d). 

But  such  presentment  is  not  necessary,  if  the  bill  is  drawn  on  Oase  of  bill  on 
too  low  a  stamp ;  because  it  is  then  null  (e)y  and  the  holder  may  stampT  * 
sue  on  the  consideration  for  which  it  was  granted,  though  he  has 
neglected  to  present  it  (/).     He  will  have  no  ground  of  action,  if 
his  claim  rests  on  the  bill  alone. 

Although  the  bill  should  have  no  address,  yet,  if  the  holder  is  Case  of  bill 
advised  by  the  drawer  who  was  meant  as  drawee,  he  ought  to  pre-  Address. 
sent  it,  and  protest  it  on  non-acceptance,  that  there  may  be  recourse 
against  the  drawer  (ff). 

If  a  bill  has  been  once  presented  for  acceptance,  but  dishon-  Two  present- 
oured,  and  the  drawer  admits  the  non-acceptance,  but  says  that  it  acceptance 
will  be  accepted  if  presented  a  second  time,  he  cannot  plead  want  necessary. 
of  negotiation  though  the  bill  should  not  be  so  presented,  or  argue 
that  the  holder,  if  he  did  not  choose  to  present  it  again,  should  have 
returned  it  (A). 

(2.)  At  wluxt  time  f 

As  to  the  time  when  a  bill  payable  after  sight  should  be  pre-  When  bills 
sented  for  acceptance,  the  only  rule  is,  that  the  holder  ought  to  use  should  be 
no  undue  delay,  but  should  present  within  a  reasonable  time  (t).  Lceptance. 
Unless  there  were  some  restriction,  the  drawer  could  not  know  how 
long  he  should  keep  funds  in  the  drawee's  possession  to  answer  the 

(a)  Per  Eyre,  C.  J.,  aod  Bailer,  J.,  (/)  Ruffy,  Webb,  Esp.  125 ;  Swears 
in  Muilman  v.  D'Eguino,  2  U.  Bl.  v.  Wells,  1  Esp.  317.  See  antea,  p.  23. 
562 ;  Holmes  v.  Kerrison,  2  Taunt.  323 ;  (jg)  Mariua,  142-3. 

Thorpe  v.  Booth,  R.  and  M.  389.  (A)  Hickling  v.   Hardy,  7  Taunt. 

(b)  Antea,  p.  247.  312,  per  Dallas,  C.  J. 

(c)  Story  (§  228)  is  also  of  th&  (t)  Pothier,  No.  143 ;  Bayley,  227 ; 
opinion .  per  Bayley,  J. ,  in  Muilman  ▼.  D'Eguino, 

(d)  Dixon  v.  Nuttall,  4  Tyrwh.  1013.      note  (a).    The  same  doctrine  ia  fully 
(0  Wilson  v.  Vysar,  4.  Taunt.  288.      explained  by  Forbes,  65-6. 
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billy  if  it  was  not  presented ;  or  he  might  suppose,  if  he  heard  ndthing 
to  the  contrary,  that  it  had  been  accepted  and  paid,  and  might  thi^ 
be  led  to  credit  the  drawee  Mrith  a  proportionally  larger  sum.  The 
trine,  therefore,  that  the  holder  of  a  bill  payable  after  sight  may 
his  discretion  as  to  the  time  of  presenting  it,  is  now  exploded.     SiK=^^ 
a  doctrine  was  maintained  in  Scotland  in  an  early  case  (a),  where    it 
was  found  that  a  bill  on  London,  payable  at  fourteen  days'  mglrM.% 
was  duly  negotiated,  when  not  presented  till  22d  June,  thoo^     ^t 
must  have  reached  London  on  12th  June.  In  a  subsequent  case  (fr^) 
the  same  argument  was  urged,  and  the  Court  held  that  there  w^^^ 
sufficient  negotiation.     But  they  probably  proceeded  on  the  circuocB.- 
stances  of  the  case,  which  afforded  a  good  excuse  for  the  delay.    I^^ 
another  case  (c),  where  the  holdera  of  a  bill  drawn  at  three  day^^ 
sight  had  received  and  transmitted  it  for  acceptance  on  7th  May; 
but  allowed  it  to  remain  in  the  drawee's  hands,  without  getting  hSs 
answer  or  protesting  it,  or  giving  notice  to  the  indorser  till  5tii 
June,  though  the  drawee  himself  protested  it  for  non-acceptance  o** 
31st  May,  the  Court  decided  that  recourse  was  lost.     They  aeeni  '•^ 
have  held  that  the  protest  was  the  only  proper  evidence  of  presei 
ment.    The  grounds  of  decision  are  not  specified ;  but  the  h 
argued,  that  even  bilb  payable   after  sight  must  be  preseni^^^ 
within  a  reasonable  time.    No  distinction  has  been  ever  made 
this  point  between  foreign  and  inland  bills,  in  Scotland  or  in 
land. 
wiuitan»eou-         But  the  application  of  the  rule  depends  on  'circumstances  C^^^r 
The  holder  of  a  bill  payable  after  sight  will  lose  his  recourse,  if       ^^® 
keeps  it  locked  up  for  a  length  of  time  without  presenting  it  («).  ^^^^ 
it  has  been  held,  that  a  person  receiving  at  Windsor  a  bill  of  "^ 
kind  drawn  on  London,  negotiates  it  duly,  though  it  has  not 
in  circulation  in  the  meantime,  if  he  presents  it  on  the  fourth 
after  receiving  it(/);  and,  with  regard  to  a  bill  by  country  bank^'     ^ 

(a)  Innes  v.  Gordon,  7  Feb.  1785,  is  a  reaaonable  time.    Straker  v.  C^ 

Morr.  1662 ;  Elchies,  No.  6,  r.  Bill,  ham,  4  M.  and  W.  721.     But 

Mr  Forbes,  67-70,  lays  down  the  rule  298. 
nearly  as  it  is  now  established.  («)  Per  Buller,  X,  in  Muilman 

(h)  Andrew  v.  Syme,  21  Nov.  1759,  D'Eguino,  277,  note  (a). 
Morr.  1584.  (/)  In  Fry  v.  HiU,  7  Taunt.  89; 

(c)  FallsY.  Porterjkld,  17  June  1766,  verdict  to  this  effect  was  confirmed, 

Morr.  1598.  Court  of  C.  P.  holding  the  queet^ 

id)  In  England  the  jury  say  what  properly  left  to  the  jury. 


able  time  ? 
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ofi  their  London  correspondents  at  twenty  days'  sight  (a),  it  has 
t>een  held  that  there  was  no  undue  delay,  though  it  was  received 
on  17th  November,  and  not  sent  off  for  Bristol  till  the  24th,  in 
oonsequence  of  which  it  did  not  reach  London  till  the  29th.    As 
tx>  bills  drawn  on  Lidia  at  sixty  days'  sight,  it  has  been  decided  (6), 
under  special  circumstances,  that  they  were  duly  negotiated,  though 
not  formally  presented  for  acceptance  till  twenty-six  days  after 
tlieir  arrival ;  the  drawee,  however,  having  had  notice,  and  having 
been  requested  to  accept  them  two  days  after  their  arrival.     In  the 
same  case,  it  was  held,  that  there  was  no  undue  delay  in  not  send- 
ixig  the  biUs  from  this  country  to  India  for  acceptance,  from  5th 
^farch  to  30th  April,  the  plaintiffs  being,  during  that  interval,  in 
correspondence  about  them  with  a  house  in  Paris,  for  whose  behoof 
they  had  taken  them,  and  having  transmitted  them  as  soon  as  they 
i^eceived  directions  on  the  subject.     In  a  later  case  (c),  where  a 
f^oreign  bill  payable  at  sixty  days'  sight,  and  at  a  rate  of  exchange 
^mounting  to  22d.  per  milrea,  had  been  purchased  on  10th  Sep- 
tember, and  not  sold  again  till  1st  February  (the  rate  of  exchange 
having  begun  to  fall  immediately  after  the  purchase,  and  having 
fallen,  before  1st  February,  to  17d.  per  milrea),  it  was  held,  that 
^he  plaintiff  had  not  retained  it  an  unreasonable  time,  so  as  to  bar 
^^m,  on  the  drawee's  failure,  from  claiming  its  amount  against  the 
^li^wer,  and  that  he  was  entitled,  in  a  falling  market,  to  keep  it  a 
^■^^^asonable  time  with  a  view  to  the  price  rising,  so  as  to  indemnify 
l^m  against  loss. '  It  was  stated  to  be  usual,  when  the  drawee 
^^hed  to  limit  the  time,  that  he  either  sent  another  part  of  the 
^Ul  for  acceptance,  or  stipulated,  on  a  sale,  that  it  should  be  trans- 
mitted within  a  certain  time ;  and  it  was  inferred,  that,  as  he  had 
^^t  done  so  here,  he  must  have  taken  his  chance  of  its  being  re- 
^^ined  a  reasonable  time. 

The  holder  of  a  bill  payable  after  sight,  whether  foreign  or  in-  What  if  bill 
^^d,  may  put  it  into  circulation  before  acceptance  (d)y  and  it  must  circulation? 
^^^n  depend  much  on  the  continuance  of  its  circulation  when  it 
^hoold  be  presented  for  acceptance.     In  one  case  (e)j  it  was  de- 

(o)  Shutey.  Robins^  1  M.  and  Malk.  (c)  MeUish  y.  Rawdon^  9  Bingh.  416. 

^  ^,  3  C.  and  Pay.  80.  (cQ  Per  Gibbs,  C.  J.,  in  Fry  v.  HiU, 

(  h)  MuUman  v.  D'Eguino,  2  H.  Bl.  anUa,  278,  note  (/). 

^^5.  (e)  Goupy  y.  Harden,  7  Taunt.  169. 
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cidedy  that  f oreiga  bills  drawn  at  thirty  days'  sight,  which,  haYing 
been  pat  into  circulation,  were  not  presented  for  acceptance  till 
some  months  after  being  issued,  had  been  duly  negotiated,  though 
the  drawees  had  continued  to  honour  the  drawer^s  bills  for  forty  dajs 
after  their  date,  and  though  the  drawer  did  not  fail  till  that  period 
had  elapsed.  Courts  have  refrained  from  limiting  any  time  within 
which  bills  of  this  kind,  when  thus  put  into  circulation,  must  be  pre- 
sented ;  holding  that  this  must  be  determined  by  the  circumstances 
of  each  case  (a).  It  has  been  even  laid  down,  that  such  a  bill  might 
be  safely  kept  in  circulation  for  a  year  without  presentment  (6). 
Bills  at  sight  The  rulcs  now  laid  down  as  to  the  time  of  presenting  for  ac- 

ceptance bills  payable  after  sight,  appear  to  be  equally  applicable 
to  the  case  of  bills  payable  at  sight. 
Time  of  day  Presentment  should,  in  all  cases,  be  made  at  a  seasonable  time 

or  presen    g.   ^£  ^^ ,  ^^j  when  the  drawee  is  a  banker  or  merchant,  it  ought  to 

be  made  during  the  usual  hours  of  business  (c).  As  to  the  proper 
time  of  day  for  presentment,  the  reader  is  referred  to  Presentment 
for  Payment,  the  rules  regarding  which  are  applicable  also  to  pre- 
sentment for  acceptance. 
Whentimeous  The  failure  to  present  in  due  time  may  be  excused  by  any 
excused.  suf&cieut  reason  not  arismg  from  the  holder*  s  misconduct,  such  as 

illness,  intervening  war,  unavoidable  detention,  etc.  (d).  It  was 
held,  for  example,  to  be  a  sufficient  excuse  for  delay  in  presenting 
a  bill,  that  the  town  of  Leghorn,  where  presentment  ought  to  have 
been  made,  was  then  occupied  by  the  enemy ;  Lord  Ellenborou^ 
laying  it  down,  that  the  rules  as  to  due  presentment  were  always 
subject  to  the  exception  of  such  unavoidable  accidents  as  rendered 
it  impossible  («).  ^  The  same  rules  excuse  delay  in  presenting  for 
acceptance,  as  excuse  delay  in  presenting  for  payment  or  in  giving 
notice  of  dishonour  (/),  and  will  therefore  be  hereafter  more  fully 
explained.' 

(a)  Per  Gibbs,  C.  J.,  in  Goupy  v.  to  the  hours  of  businecss  in  London 

Harden^  279,  note  (e) ;  and  per  Eyre,  during  his  time. 

C.  J.,  in  Muilman  v.  D*Eguino^  antea^  (d)  For  instance  of  a  valid  excuse, 

277,  note  (a).  vide  Andrew  v.  5^me,  278,  note  (b), 

(6)  Per  Buller,  J.,  in  Muilman  v.  and  Forbes,  68-9  ;   also  Muilman  v. 

D^Eguino,  ibid,  D'Eguino,  277,  note  (a). 

(c)    Vide  on   this  subject  Marius,  {e)  Patience  \\  Townly^  2  Smithy  2ii. 

112,  who  gives  some  curious  details  afi  (/)  Chittv,  191,  n.  6 ;  Story,  §  254. 
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(3.)   Toy  or  by  whom^  and  where  f 

Presentment,  to  be  effectual,  must  be  made  to  the  drawee  him-  To  whom 
self,  or  to  his  authorized  agent  (a).  A  bill  drawn  on  a  banker  or  for  a^ptimce 
trading  company  ought  to  be  presented  to  them  at  their  place  of  ^ 
trade,  within  the  ordinary  hours  of  business  (b)  ;  when  it  is  drawn 
on  an  individual,  it  may  be  presented  to  him  either  at  his  place  of 
business  during  business  hours,  or  at  his  dwelling-house,  or  per- 
sonally, if  no  place  of  payment  is  expressed  (o).  ^  When  a  bill  is 
drawn  on  a  firm,  it  must  be  presented  to  one  of  the  partners  (d)  ; 
and  when  drawn  on  several  persons  not  in  partnership,  it  must  be 
presented  to  each  of  them  (e),  though,  if  one  of  them  refuse,  the 
holder  need  not  go  further,  as  he  is  not  bound  to  take  an  accept- 
ance unless  all  accept  (/)•'  If  the  drawee  cannot  be  found  at  the 
place  described  in  the  bill  as  his  residence,  and  it  appears  that  he 
never  lived  there,  or  has  absconded,  the  bill  ought  to  be  imme- 
diately protested  there  for  non-acceptance  (gr).  But  if  the  drawee 
has  only  changed  his  residence,  the  holder  must  use  all  endeavours 
to  find  out  his  new  residence,  and  present  the  bill  to  him  there  as 
soon  as  possible  (Ji).  ^  In  England  it  is  for  the  jury  to  say  whether 
due  diligence  in  this  respect  has  been  used  (t).'     If  the  drawer  has 


(a)  In  Check  v.  Roper,  5  Esp.  175, 
where  the  witness  called  to  prove  pre- 
sentment stated  that  he  went  to  the 
drawee^s  house,  and  offered  the  bill 
for  acceptance  to  a  person  in  his  tan- 
yard,  who  refused  to  accept  (not  being 
certain,  however,  that  this  person  was 
the  drawee),  Lord  EUenborough  held, 
that  presentment  was  not  proved,  and 
that  therefore  there  could  be  no  re- 
course against  the  drawer. 

(h)  1  Bell,  412.        (c)  Id.  413. 

id)  Story,  §  229.       (e)  Chitty,  188. 

(/)  Story,  §  229,  n.  3. 

(g)  Chitty,  192.  In  Anon.  Raym. 
745,  it  is  laid  down  as  the  custom  of 
merchants,  that  if  the  drawee  absconds 
before  the  day  of  payment,  there  may 
be  a  protest  immediately  for  better 
security,  and  a  protest  afterwards  for 
non-payment,  on  the  arrival  of  the 
term  of  payment,  but  not  sooner. 


(h)  In  Collins  v.  Butler,  2  Str.  1087, 
it  was  held,  that  the  indorsee  of  a  pro- 
missory-note suing  the  indorser  had 
not  established  enough  to  make  good 
his  recourse,  by  merely  proving  that 
the  maker^s  house  was  shut  up,  because 
he  was  bound  to  have  inquired  after 
him  and  presented  the  note.  The  same 
general  doctrine  was  held  regarding 
ignorance  of  a  party's  residence,  when 
stated  as  an  excuse  for  not  notifying 
to  him  the  dishonour  of  a  bill,  in 
Bateman  v.  Joseph^  2  Camp.  461,  12 
East.  433;  Beveridge  v.  Burgess,  3 
Camp.  262 ;  and  Browning  v.  Kinnear, 
1  Gow,  81. 

(t)  Burmester  v.  Barrow,  22  Jan. 
1852,  21  L.  J.  (Q.  B.)  135.  This  case 
related  to  the  discovery  of  the  draw- 
er's address  in  order  to  give  him  notice 
of  dishonour,  but  the  principle  is  the 
same. 
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left  the  kingdom,  it  has  been  held  sufficient  in  England  to  present 
the  bill  at  his  house  (a).    In  Scotland,  if  the  drawee  cannot  be 
found,  it  has  been  said  that  the  holder  should  present  and  protest 
the  bill  at  the  market-cross  of  the  place  where  he  last  resided  {b^* 
In  tliis  case,  the  protest  ought  to  bear,  that  strict  search  has  been 
made  for  him  (c).    But  if  there  is  some  person  who  represents 
him  in  this  country,  presentment  ought  to  be  made  to  him  (d)* 
If  there  are  two  persons  of  the  drawee*s  name  and  designation,  ancl 
neither  will  accept,  a  protest  ought  to  be  taken  against  both  (e). 
What  if  drawee         It  has  been  Said,  that  if  the  drawee  is  dead,  the  holder  shoulcl 

or  holder  be  ^  ,  , 

dead?  present  it  to  his  nearest  heirs,  and  protest  it  on  their  refusal  to  ao* 

cept,  though  they  have  not  yet  taken  up  his  succession  (/).  This 
should  certainly  be  done  where  the  drawee's  heirs  have  taken  up  his 
succession.  But  otherwise,  there  is  no  person  representing  him,  as 
to  the  bill,  and  the  presentment  of  it  to  them  appears  as  futile  as  if 
made  to  a  stranger.  In  such  a  case,  it  seems  necessary  that  the 
holder  should,  within  a  reasonable  time,  notify  to  the  other  parties 
the  drawee's  death,  by  which  presentment  has  become  impossible. 

When  the  creditor  is  dead,  and  his  heirs  have  not  taken  up  his 
succession,  it  has  been  stated,  that  they  are  bound  to  present  for 
acceptance  and  payment,  and  to  protest  for  non-acceptance  and  non- 
payment (g).  But  the  sounder  opinion  appears  to  be,  that  theyar^ 
not  bound,  as  there  is  no  party  entitled  to  demand  payment  and 
grant  a  discharge,  or  to  protest  for  non-acceptance  or  payment  (M* 
It  has  been  indeed  held,  that  the  mere  possession  of  a  bill  ^  * 
warrant  to  present  and  protest  for  non-acceptance  (i).     But  posa^ 

(a)  This  was  ruled  by  Lord  Ellen-  doctrine  is  implied  with  regard  to  D*'^ 

borough,  in  Cromwell  v.  Hymom^  2  In  PJiillips  v.  Astling^  2  Taunt*    *vl' 

Esp.  311,  where  the  bill  was  presented  where  the  drawee's  sister,  beii^^  ^ 

at  the  drawer's  house  to  his  wife,  who  authorized  agent,  had  accepted  t^^ 

was  also    f  uUy  apprised  of    all    the  during  his  absence,  an  objection -^    . . 


circumstances,  while  he  was  in  Jamaica,  it  had  not  been  afterwards  presen 

(h)  1  Bell,  409,  referring  to  Forbes,  her  for  payment,  was  sustained. 
120.   Menzies,  p.  3G6,  recommends  the  (e)  Scarlet,  C.  11,  R.  14.  . 

protest  to  be  made  at  the  exchange  also ;  {f)  Pothier,  146.    MoUoy,  ST  '^  . 


and,  if  the  acceptor  is  out  of  the  county,  36,  lays  down  this  rule  with 

also  at  the  market-cross  of  Edinburgh  protest  for  non-payment,  wher^- 

aud  the  pier  and  shore  of  Leith.     See  drawee  has  died  after  acceptance* 
postea,  p.  309.  (g)  Marius,  184-6. 

(c)  Forbes,  120.  (h)  Molloy,  2,  10,  84. 

(rf)  1  BeU,  413.    In  Firth  v.  Thrush,  (0  Per  Hope,  J.  C,  Elder  v.  V^^^* 

K.  B.,  1828,  8  B.  and  Cr.  897,  the  same  15  Nov.  1854,  17  D,  66. 
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sion  merely  creates  a  presamption,  that  the  possessor  is  authorized  to 
act  for  the  creditor,  which  presumption  his  death  does  away. 

Bills  must  be  presented  at  the  same  place  for  acceptance  and  for  Where  such 

,  ,  presentment  to 

payment,  and  therefore  this  matter  shall  be  aften^^ards  considered  be  made, 
with  reference  to  both  subjects.  *  The  only  explanation  whicli  it  is 
requisite  to  give  here  is,  that  if  the  bill  be  drawn  payable  at  a  place 
different  from  the  place  of  domicile  of  the  drawee,  the  presentment 
for  acceptance  must  be  at  the  latter,  because,  even  supposing  the 
drawee  to  be  aware  where  the  former  is,  he  cannot  be  expected  to 
remain  (from  home)  in  attendance  at  it  to  accept  whenever  the 
bill  may  happen  to  be  presented  (a).' 

2.  Presentment  for  Payment, 

It  has  been  already  shown  that  presentment  for  acceptance  is  When  preaentr 
not  necessary  with  bills  payable  on  demand,  or  at  a  specified  time,  payment 

neceeeai'v. 

But  they  must  be  duly  presented  for  payment  to  the  drawee  or 
granter,  in  order  to  establish  recourse  against  the  other  parties  (2>), 
and  such  presentment,  as  well  as  the  drawee's  failure  to  pay,  must 
be  properly  instructed  (c).  In  Scotland,  the  only  admissible  proof 
of  this,  ^  when  wanted  as  a  foundation  for  summary  diligence,'  is  a 
protest,  of  which  afterwards.  Such  presentment  appears  to  be  also 
necessary,  with  bills  or  notes  payable  at  or  after  sight,  or  on  demand, 
to  complete  the  holder's  claim  even  against  the  drawee  or  granter  (d). 
What  has  been  said  regarding  the  non-presentment  for  accept- 
ance of  bills  unstamped,  or  illegally  stamped,  and  also  as  to  the 
excuses  arising  from  the  impossibility  of  presenting  for  acceptance, 
is  applicable  to  the  presentment  of  bills  or  notes  for  payment  («). 

(a)  Chitty,  p.  191;  Story,  §  235;  sight  could  not  take  effect  without  pre- 

Mitchell  V.  Baring,  K.  B.  1830,  10  B.  seDtment.     In  Steplienson  y.  Stephen- 

and  C.  4.  8(nCs  Trustee,   16  June    1807,   Morr. 

(6)  In  Collins  v.  Butler,  2  Stir.  1087,  App.  ».  Bill,  No.  20,  it  was  found, 

it  was  found,  inter  alia,  that  payment  on  the  other  hand,  that  the  sexennial 

of  a  note  ought  to  have  been  demanded  prescription  on  a  bill  payable  on  de- 

from  the  maker,  before  charging  the  mand  runs  from  its  dat6,  in  respect 

indoTser.  of  the  words  of  the  Act,  by  which 

(c)  Giles  V.  Powell,  2  C.  and  Pay.  the  prescription  runs  from  tiie  time 

259.  when  bills  or  notes  are  exigible. 

(<f)  In  Holmes  v.  Kerrison,  2  Taunt.  (e)  Atdea,  pp.  277,  280  ;  Terry  v. 

323,  it  was  held  that  the  statute  of  Parker,  5  May  1837,  6  L.  J.  (K.  B.) 

limitations  on  a  note  payable  after  249. 
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To  whom  snch 
presentment 
to  be  made. 


(1.)   7b  whom — by  whom? 

When  the  debtor  in  a  bill  or  note  cannot  be  f  oandy  the  same 
roles  appear  to  be  applicable  to  presentment  for  pajment^  which 
have  been  explained  as  to  presentment  for  acceptance  (a).  But  it 
has  been  also  decided  (6),  that  presentment  for  pajment  at  tiie 
acceptor's  house,  with  refusal,  though  the  acceptor  was  not  found 
personally,  is  sufficient  to  preserve  recourse,  it  being  held^  that  the 
acceptor  was  bound  to  have  funds  there  to  make  payment.  It  bts 
been  decided  in  England  (c),  that  the  circumstance  of  a  banking 
company  shutting  up  their  bank,  and  thereby  refusing  to  pay  their 
notes,  does  not  amount  to  a  declaration  that  they  will  not  pay  cer- 
tain specific  notes  sued  for,  which  are  payable  on  being  presented 
at  their  bank,  and,  consequently,  does  not  supersede  the  necessitjrof 
presentment,  in  order  to  give  the  holders  a  complete  claim  against 
them.  Their  mere  insolvency,  though  thus  declared  by  theroselyes, 
does  not  dispense  with  the  necessity  of  presentment.  But  a  timeous 
offer  to  return  the  notes  of  a  bank  which  has  failed  to  the  party 
from  whom  they  were  received,  is  sufficient,  without  presenting  to 
preserve  recourse  against  him  (d).  When  the  drawee  of  a  bill  has 
gone  abroad,  and  left  an  agent  in  England  with  power  to  accept 
bills  for  him,  and  the  agent  has  accordingly  accepted  a  particular 
bill,  it  ought  to  be  presented  for  payment  to  the  agent,  if  the  prin- 
cipal is  absent  when  it  becomes  due  (e).  ^If  the  acceptor  have 
absconded  from  the  place  of  payment,  even  without  leaving  funds 


(a)  Antea,  p.  281. 

(b)  Per  Lord  Kenyon  in  Brown  v. 
APDermot,  5  Esp.  265. 

(c)  Bowes  y.  Howe,  1813,  5  Taunt. 
30.  In  this  caso  the  point  was  de- 
cided on  an  objection  to  the  declara- 
tion, as  not  averring  presentment, 
under  the  circumstances  stated  in  the 
text.  The  objection  had  been  repelled 
in  the  Court  of  King^s  Bench ;  but 
their  judgment  was  reversed,  on  a  writ 
of  error,  in  the  Exchequer  Chamber. 
A  similar  decision  was  given  in  Ca- 
midge  v.  AUenby,  6  B.  and  Cr.  373,  as 
to  the  recourse  of  a  party  on  a  note  by 
a  banker,  which  he  had  not  presented, 


having  got  the  note  after  the  banker 
failed,  and  as  to  which  he  had  given  no 
notice  to  his  author.  The  same  pant 
was  also  ruled  in  Rogers  v.  Longford, 
3  Tyrwh.  654.  See  also  posUa^  p 
305. 

((/)  Henderson  v.  Appleion^  reported 
in  Rogers  v.  Langford^  3  Tynrk 
660. 

(e)  This  was  decided  in  PhiUips  r, 
Astling,  antea,  282,  note  (e)  ;  also  in 
Bank  of  England  v.  Newman^  12  Mod. 
241,  per  Holt,  C.  J.,  who  held,  "tkit 
a  demand  of  a  servant  of  the  drawer, 
who  used  to  pay  money  for  him,  wts 
a  good  demand.'' 
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to  meet  it,  the  bill  must  notwithstanding  be  presented  there  for 
payment,  under  pain  of  losing  recourse  (a).' 

It  has  been  said,  that,  if  the  drawee  of  a  bill  or  maker  of  a  note  Drawee  dead, 
is  dead,  presentment  for  payment  ought  to  be  made  to  his  executors, 
or,  though  there  are  none,  that  the  document  should  be  presented  at 
Ws  house,  and  protested  for  non-payment  (6).     But  where  the  bill 
or  note  is  made  payable  at  a  particular  place,  presentment  there,  even    • 
in  this  case,  is  sufficient  (c).     The  remarks  which  have  been  made 
on  this  subject  as  to  presentment  for  acceptance,  seem  applicable  to 
presentment  for  payment  (d). 

It  is  not  necessary  to  present  a  bill  for  payment  to  the  drawer  Presentment  to 
before  suing  the  indorser  for  recourse.     Presentment  to  the  drawee 
is  in  all  cases  sufficient  (e). 

It  has  been  held,  that  a  person  bound  for  the  acceptor  of  a  bill  Case  of 

.  *  *■  guarantor. 

by  a  separate  guarantee,  cannot  be  released  for  want  of  due  pre- 
sentment of  the  bill,  if  the  acceptor  has  become  bankrupt  before  it 
was  due,  so  that  the  guarantor  has  not  suffered  loss  (/).  But  the 
^t  will  be  different  if  the  acceptors,  or  other  parties  from  whom 
payment  might  have  been  exacted,  did  not  become  bankrupt  for 
wme  time  after  the  term  of  payment  (g). 

Bills  or  notes  should  be  presented  for  payment  either  by  the  ^y  yf^pm  such 

*^  *    'f  *'  presentment 

made. 

(a)  Sands  v.  Chrk^  10  Dec.  1849,  the  note  is,  therefore,  undoubtedly  ne- 

J9  L  J.  (C.  P.)  84.  cessary. 

[h)  Chitty,  p.  246 ;  MoUoy,  2,  10,  (/)  This  was  the  ground  of  decision 

^-  in  Warriagtott  v.  Furbor^  8  East.  242, 

(0  PhUpott  V.  Bryant^  3  C.  and  where  it  was  found  that  guarantees 

'•y. 244.  for  the  acceptor  of  a  bill  were,  under 

(<0  Antea,  p.  282.  these  circumstances,  still  bound  to  pay, 

U)  The  contrary  was  once  held  in  and,  having  paid,  were  entitled  to  re- 

^^^  T.  Fuller,    Comyn's    R.   579.  cover  from  their  principals.    The  same 

^t  the  doctrine  as  stated  in  the  text  doctrine  was  also  employed  in  Phillips 

^settled in  Heyliny.  Adamson,  Burr.  v.  Astling,  2  Taunt.  206,  although  the 

^'   In  Hamillon  v.  Mackrell,  Rep.  actual  circumstances  of  the  case  were 

J^p.H[ardw.332,and3ioorc  v.Patw«,  different,  and  led  to  a  different  deci- 

*^  ^,  it  was  found,  that,  even  in  the  sion.   A  contrary  decision  was  given  by 

^  of  a  promissory -note,  the  holder  the  Court  of  Session  in  Alexander  v. 

tt  not  require  to  prove  a  demand  on  Scott,  28  Nov.  1827,  6  Sh.  and  D.  151, 

fc drawer  or  maker  in  order  to  charge  F.  C,  in  a  case  where  there  was  not 

fte  indorser.    But  this  doctrine  is  er-  evidence  of  the  bills  having  been  pro- 

'Qoeoos ;  because  the  maker  of  a  note  tested.     But  vide  the  final  opinions  of 

v  equivalent  to  the  acceptor  of  a  bill,  the  Lord  Justice-Clerk  and  Ld.  Glenlee 

tod  the  Jirst  indorser  is  properly  the  in  that  case;  trndpostea,  §  iv.  Art.  9. 

drawer.    Presentment  to  the  maker  of  (g)  Phillips  v.  Astling,  note  (^). 


288 


NEGOTIATION  OF  BILI^. 


[Chap.  VI 


though  marked  only  at  the  bottom  of  a  note^  has  been  printK 
before  it  is  complete,  presentment  at  that  place  13  indispensiUe 
even  to  found  a  claim  against  the  acceptor ;  because  the  spedfia 
tion  of  place  is  ^^  to  be  considered  as  part  of  the  note,  having  bea 
made  at  the  time''  (a).  But  a  different  doctrine  is  held  when  mi 
a  memorandum  was  in  writing,  though  written  by  the  writer  ad 
granter  of  the  note  at  the  time  of  making  it  (6).  When  a  bill  in 
been  drawn  payable  generally  in  London,  and  is  accepted  pi^iU 
at  a  certain  banker's  in  London,  it  has  been  held,  even  in  an  actb 
against  the  acceptor,  that  this  specification  of  place  forms  part  q 
the  contract,  and  that  a  presentment  there  must  be  proved  (e).  I 
has  been  already  shown  ((f),  that  when  a  bill  is  drawn  payiU 
generally  in  London,  or  any  other  place,  the  drawee  must,  in  hi 
acceptance,  specify  a  particular  house  for  demanding  paymeol 


action  by  the  drawer  against  the  ac- 
ceptor of  a  bill  payable  in  London,  he 
nonsuited  the  plainti£f  because  he  could 
not  prove  that  the  bill  had  been  pre- 
sented in  London.  The  Court,  how- 
ever, granted  a  rule  nisi  for  a  new  trial, 
on  the  authority  of  Setby  t.  Eden,  11 
Moore,  511  (3  Bingh.  611),  where,  in 
an  action  on  a  similar  bill,  it  was  held 
not  necessary  to  aver  in  the  declara- 
tion that  it  had  been  presented  in 
London.  On  arguing  the  rule  for  set- 
ting aside  the  non-suit,  it  was  made 
absolute,  on  the  ground  of  the  case  of 
Selby  V.  Eden  having  settled  that  the 
Act  1  and  2  G.  IV.  c.  78,  applied  to 
bills  made  payable  at  a  particular 
place  by  the  act  of  the  drawer,  as  well 
as  to  cases  where  they  were  accepted 
payable  at  such  a  place ;  6  B.  and  Cr. 
631.  It  may  therefore  be  doubted 
whether  the  doctrine  stated  above  can 
apply  to  claims  against  the  acceptor  of 
a  biU,  or  granter  of  a  note. 

(a)  Per  Lord  Ellenborough,  in  Tre- 
cothick  V.  Edtvin,  1  Stark.  468,  where 
the  place  of  payment  at  the  foot  of  the 
note,  as  well  as  the  whole  of  it,  except 
the  sums,  the  parties'  names,  and  the 
date,  were  printed.  His  Lordship  held 
it  necessary,  under  these  circumstAnces, 


to  prove  presentment  at  the  place  tpi 
cified. 

(6)  Williams  v.  Waring,  10  B.  la 
Cr.  2.  This  case  is  confirmed  by  iliH 
ters  V.  Baretto,  8  Nov.  1849,  19  L  J 
(C.  P.)  50,  where  it  was  atated  to  b 
the  practice  to  treat  all  gpenfioatitif 
occurring  not  in  the  body  of  the  U 
as  mere  memoranda  of  a  place  wbff 
payment  might  be  asked.  It  was  pointoi 
out  that  Trecothick  v.  Edwin,  n.  (a) 
went  on  the  specialty  of  the  meno- 
randum  being  printed. 

(c)  Per  Lord  Ellenborough,  in  G^ 
nett  V.  Woodcock,  1  Stark.  475.  h 
this  case  the  bill  had  been  presented 
at  the  place  specified  between  7  aadd 
P.M.  of  the  day  that  it  became  due,  ud 
the  answer  was,  no  orders.  It  vn 
pleaded  that  there  was  no  presentmeBt 
within  proper  banking  hours.  But 
Lord  Ellenborough  held,  that  when  a 
person  attended  and  refused  payiaent, 
the  presentment  was  good,  thmi^  it 
had  been  made  at  midnight.  Hie  xw- 
cessity  of  presenting  at  the  partiealtf 
place  was  here  taken  for  granted.  TIk 
same  doctrine  was  admitted  in  a  simihr 
case,  Hodge  v.  FiUis,  3  Camp.  463. 

(d)  Antea,  p.  220. 
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rhis  implied  obligation,  therefore,  of  the  drawee  being  contemplated 
in  drawing  snch  a  bill,  his  specification  of  the  place  of  payment 
will  be  as  mach  in  view  of  parties,  and  will  form  as  essential  a  part 
of  the  contract,  as  if  engrossed  originally  in  the  bill.  But  if  the 
biU  or  note  has  been  presented  at  the  place  specified,  and  payment 
refused,  for  instance,  at  a  particular  banking  house,  it  is  not  neces- 
Miy  to  notify  non-payment  to  the  acceptor  or  maker,  since  he  is 
not  drawer,  but  proper  debtor,  and  was  therefore  bound  to  ascertain 
whether  the  bill  or  note  was  paid  when  presented  (a),  *  Where  a  bill 
was  drawn  payable  "  at  the  bank  office  in  Dundee,"  and  the  drawee 
in  accepting  added  no  further  specification,'  the  notary  presented  at 
sU  the  bank  offices  at  Dundee,  and  on  finding  no  funds  protested 
for  non-payment  "where  payable."  The  Court  held  the  protest 
good  (by 

In  all  these  cases  presentment  at  the  place  specified  is  still  more  Q^est^oM  o' 
necessary  to  give  recourse  against  the  drawer  or  indorsers,  since         — 

•  X  O  prBSolrvO 

wey  are  not  liable  till  the  proper  debtor  is  refused.     In  a  question  recourse, 

, .  ,  presentment 

^th  them,  it  would  probably  be  necessary  to  present  the  bill  or  note  at  such  place 

to  the  acceptor  or  grantor  at  the  specified  place,  though  it  should 

^  merely  noticed  in  a  memorandum  at  the  foot  of  the  bill  or  note, 

•8  a  place  where  payment  might  be  made.     This  rule  has  at  least 

heen  held  applicable  when  the  place  of  payment  is  specified  only 

^n  the  acceptance,  as  by  accepting  the  bill  "  payable  at  a  certain 

place"  (c).    The  ground  of  it  appears  to  be,  that  the  drawee,  by 

l^edfying  a  place  for  payment,  indicated  to  the  holder  that  he 

^onld  obtain  payment  there,  and  thus  rendered  presentment  there 

Accessary,  at  least  in  a  question  with  the  drawer  or  indorsers,  who 

^  not  liable  unless  the  acceptor  has  failed  to  pay.     This  doctrine 

Qeing  applicable  though  the  place  of  payment  should  be  indicated 

^  by  a  memorandum  annexed  to  the  bill  or  note,  and  also  when 

^  drawee  or  granter  intimates  by  his  acceptance,  or  by  a  memo- 

(a)    Per    Lord    Elleoborough,    in  of  a  bill,  which  the  declaration  stated 

^arce  r.  PembertUy,  3  Camp.  261.  to  have  been  accepted  payable  at  a 

(6)  Gordon  v.  Stephen^  28  Nov.  1845,  particular  place,  it  was  held  to  be  fatal 

t).  146.  to  the  declaration  that  it  did  not  like- 

<r)   Bayley,  220.     In   Ambrose   v.  wise  specially  aver  presentment  at  that 

"^pvood^  2  Taunt.  61,  being  an  ac-  place, 
^n  by  the  holder  against  the  drawer 

I.  T 
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randum,  that  payment  is  to  be  made  by  a  particular  person,  thoagh 
not  a  party  to  the  bill,  as  much  as  when  he  thus  intimates  that  it  is 
to  be  made  in  a  particular  place.  It  has  been  indeed  suggested  (a) 
that,  as  the  1  &  2  Geo.  lY.  c.  78,  to  be  immediately  noticed, 
enacted  that  acceptances,  though  they  specify  a  particular  place  of 
pajnnent,  shall  be  accounted  general  acceptances  to  all  intents  aod 
purposes,  unless  they  declare  that  the  bill  is  to  be  payable  ifff^ 
sented  only  in  that  place^  and  not  oikerwiae^  therefore,  in  the  case  of 
such  general  acceptances,  presentment  to  the  acceptor  anywhero 
would  be  sufficient,  though  the  bill  should  not  be  presented  at  the 
specified  place.  But  presentment  as  a  ground  for  recourse  is  not; 
merely  co-relative  with  the  acceptor's  obligation ;  otherwise  he 
would  often  not  be  bound  to  present,  as  the  acceptor  is  of  ten  bound, 
as  already  stated,  to  find  out  him  and  make  payment.  The  object 
of  presentment  as  the  foundation  of  a  claim  of  recourse,  is  to  ascer- 
tain that  the  acceptor  has  failed  to  make  payment ;  and  therefoiey 
even  when  no  place  of  payment  is  mentioned,  it  must,  for  this 
purpose,  be  made  to  the  acceptor  personally.  So,  when  a  place  of 
payment  is  pointed  out,  though  only  in  a  memorandum,  it  is  neces- 
sary, in  order  to  ascertain  that  there  will  be  no  payment,  to  present 
the  bill  at  the  place  specified,  although  the  acceptor  may  be  boun^ 
as  in  any  other  general  acceptance,  vdthout  presentment  there,  ^ 
any  presentment.  This  point  has  been  accordingly  thus  settled  (p)' 
ftnd  Bufficient  Presentment  for  payment  at  the  place  specified  in  the  accej'^ 

ance,  or  in  a  memorandum,  is  sufficient  against  the  drawer      ^ 
indorsers  without  going  to  the  acceptor  or  grantor  personalis* 
because,  as  he  has  thus  pointed  out  the  place  where  payment  is 
be  asked,  and  where  he  is  to  have  funds,  his  failure  to  pay  th^^ 
is  a  breach  of  engagement  such  as  to  authorize  recourse  against 
other  parties,  as  if  presentment  were  made  personally  (c).    As 
sequel  of  this  doctrine,  it  has  been  also  found  ((2),  that  when  a  b 
or  note  is  payable  at  one  or  other  of  two  places,  presentment  at  oi 

(a)  Chitty,  8th  ed.,  p.  800.  1  &  2  G.  IV.  c.  78,  by  the  Court  ^ 

{b)  Gibb  V.  Mather^  2  Gr.  and  Jerv.  Gommon  Pleas,  in  De  Bergartcke  "^ 

254. 

(c)  Sanderson  v.  Judge^  2  H.   Bl. 

509 ;  also  Parker  y.  Gordon^  7  East,  and  Others  v.  SaUery  4  Bingh.  715. 

385-7,  per  Lord  EUenborough.    The  (d)  Beeching  v.  Goioer,  per  Gibbi^ 

same  doctrine  was  adopted,  since  the  G.  J.,  Holt,  G.  N.  P.  818. 


PUlin,  8  Bingh.  476,  in  Hawkey  ^^ 
Bormck,  4  Bingh.  135,  and  in  Hawk^^ 
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of  them  is  safBcient  to  preserve  recourse,  when  payment  is  refused 

there,  on  account  of  the  failure  of  the  house,  though  it  would  have 

been  made  at  the  other  place,  because  the  house  there  did  not  fail 

till  a  day  or  two  afterwards.     Nor  does  it  make  any  difference 

though  the  actual  place  of  presentment  is  more  distant  than  the 

other.    It  has  been  also  found,  that  if  the  banker  whose  house  is 

specified  as  the  place  of  payment  is  also  holder  of  the  bill  or  note, 

it  is  sufiScient  presentment  by  him  to  ascertain  from  his  books 

whether  the  debtor  has  cash  in  his  hands  sufficient  to  meet  it,  the 

fact  of  his  not  having  it  being  held  to  be  a  refusal  of  payment  (a). 

It  is  implied,  and  has  been  held,  in  the  cases  already  cited,  as  well 

M  in  others  (6),  that  the  doctrine  now  stated  is  applicable  although 

the  bill  should  be  thus  required  to  be  presented  for  payment  to  a 

person  not  liable  for  it ;  for  instance,  to  a  banker  at  whose  house 

the  acceptor  declares  it  payable,  but  who  answers  "  no  effects."     It 

has  been  also  judicially  recognised  as  the  practice  of  London,  that 

^hen  a  bill  is  declared  payable  there  at  a  bank,  the  presentment  of 

Jt  to  the  banker's  clerk  at  the  clearing  house  is  sufficient,  without 

presenting  it  at  the  bank  (c). 

It  is  not  necessary,  in  order  to  found  a  claim  against  the  acceptor  Effect  of  apeci- 
^f  a  bill  or  granter  of  a  note,  to  present  his  bill  or  note  for  payment  memorandum. 
^  a  particular  place,  when  it  is  only  specified  in  a  memorandum 
*finexed  to  the  bill  or  note ;  as  such  a  memorandum  is  merely  an 
^timation  where  payment  may  be  had,  and  does  not  limit  the 
^btoi's  obligation  to  pay  by  the  condition  of  presentment  at  the 
pl*ce  specified.  This  doctrine  has  been  decided  or  assumed  in  Eng- 
**nd  in  every  case  where  it  has  been  the  subject  of  discussion  (d). 

(a)  Sanderson  v.  Judge,  2  H.  Bl.  501,  tiiat  judge  decided  that  tlie  pre- 
^]  also  Parker  v.  Gordon,  7  East,  sentment  of  a  note  at  the  place  of  pay- 
^^7,  per  Lord  Ellenborough.  ment,  mentioned  only  in  a  memoran- 

(b)  Sudman  v.  Gooch,  1  Esp.  4.  dum  annexed  to  it,  did  not  require  to 

(c)  Heptolds  V.    Chettle,   2  Camp,  be  proved  in  an  action  against  the 
^M;  Robeon  v.  Bennett,  2  Taunt.  388.  maker.     In  Price  v.  MitcheU,  4  Gamp. 

{d)  It  was  taken  for  granted  in  200  ;  Oibbs,  G.  J.,  gave  the  same  deci- 

^^anderton  v.  Judge,  2  H.  Bl.  506,  and  sion  iu  the  case  of  a  similar  memoran- 

^aUagkan  v.   Aylett,  2    Gamp.   550,  dum  annexed  to  a  note,  holding  that 

Although  the  questions  at  issue  in  those  such  a  memorandum  formed  no  condi- 


depended  on  different  principles,  tion  of  the  contract,  though  a  specifi- 

^  Wild  V.  Bennard,  note  to  1  Gamp,  cation  of  the  place  of  payment  in  the 

"^24,  referred  to  afterwards  by  Bayley,  body  of  the  note  would  have  done  so. 

^.,  in  Sandenon  v.  Bowes,  14  East.  A  similar  decision  was  given  after- 
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Effect  of  sped-         But  the  Couits  were  not  so  unammoos  in   their  opuuHisv 

f  ving  place  in  -i.  /.  i  i  •         i      ' 

the  ftccepunce.  to  the  e£Fect  of  an  acceptance  ^^  payable  at  a  certain  place, 
when  no  place  was  specified  in  the  body  of  the  bill ;  this  subject 
having  divided  the  Court  of  King's  Bench  and  Common  Pleas  fcr 
many  years,  till  it  was  settled  by  a  solemn  judgment  of  the  Hoo» 
of  Lords,  and  afterwards  regulated  by  statute.  It  was  alwaj! 
admitted,  that  when  a  bill  is  drawn  without  limitation  of  place,  tk 
holder  is  not  bound  to  take  an  acceptance  limited  in  this  or  m 
other  respect.  Further,  when  an  acceptance  was  thna  qualified, 
^^  payable  at  a  certain  place,  and  not  elsewhere^*  this  was  held  to  be 
a  clear  restriction,  which  made  it  necessary  to  present  the  bill  at  die 
place  specified,  in  order  to  charge  the  acceptor.  But  the  questioi 
was.  Whether  an  acceptance  "  payable  at  a  certain  place,"  without 
adding  the  words,  ^and  not  eUewhere^^  made  the  acceptor's  liabilitT 
depend  on  the  presentment  of  the  bill  at  that  place  ?  On  the  one 
hand,  the  judges  of  the  Court  of  King's  Bench  held  that  such  i 
note  formed  no  condition  restrictive  of  the  acceptance,  but  wis 
merdy  a  memorandum  intimating  where  payment  might  be  had, 
and  that  the  drawee's  general  obligation  to  pay  in  terms  of  the  biD, 
independently  of  presentment  at  this  place,  remained  entire  (a). 
On  the  other  hand,  the  Court  of  Common  Pleas  held,  that  althongh 
the  holder  of  a  bill  drawn  in  general  terms  might  refuse  an  accept- 


wards  by  the  same  judge,  in  Richards 
V.  Lord  Mihington,  Holt,  C.  N.  P.  374. 
The  same  principle  was  also  implied 
in  Exon  v.  Russell,  4  M.  and  S.  405, 
Hardy  v.  Weodroo/e,  2  Stark.  819,  and 
Williams  v.  Waring,  10  B.  and  Cr.  2. 
(a)  This  doctrine  was  held,  and 
corresponding  decisions  given  by  the 
Court  of  King^s  Bench,  in  Fen  ton  v. 
Goundry,  2  Camp.  666-7,  13  East. 
459,  where  reference  was  made  to  a 
similar  opinion  said  4o  have  been  ex- 
pressed by  Lord  Mansfield  in  Smith  v. 
Tjafontaine;  in  Lyon  y.  Sundius  and 
Another,  1  Camp.  423,  where  Lord 
Ellenborongh  held  that  such  an  accept- 
ance was  a  mere  memorandum;  and 
in  Rowe  v.  Williams,  Holt,  866,  where 
the  Court,  proceeding  on  the  authority 
of  the  previous  cases,  would  not  hear 
an  argument  on  the  point.  Lord  Ellen - 


borough,  in  this  case,  added  that  iht 
strongest  plea  with  him  was  the  uioge 
of  merchants,  who  did  not  ccHisider 
this  as  a  restrictive  acceptance,  ohb'g- 
ing  the  holder  to  present  at  the  place 
specified,  but  merely  as  a  convenient 
arrangement.  In  Sebag  ▼.  Abitkd,  4 
M.  and  S.  466,  though  the  case  wv 
decided  on  other  grounds,  the  Court 
of  King^s  Bench  again  laid  down  tbe 
same  doctrine  regarding  the  effect  of 
such  an  acceptance,  and  Ix>rd  Ellen- 
borough  considered  it  as  an  important 
circumstance,  that,  according  to  an 
opposite  construction,  it  would  be 
merely  a  conditional  acceptance,  and 
that  the  previous  parties  to  the  bill,  if 
they  gave  their  sanction  to  it,  would 
thus  be  burdened  with  the  proof  of  an 
additional  fact,  viz.,  the  presentment  of 
the  bill  at  the  place  specified.     GibbB, 


Sect.  I.] 


PRESENTMENT  FOR  PAYMENT. 


293 


ance  not  conformable  to  it,  yet  if  he  took  a  restricted  acceptance, 
he  was  bound  hj  it ;  that  the  acceptance  fixed  the  acceptor's  con- 
tract as  much  as  the  words  of  a  note  did  the  engagement  of  the 
granter,  and  that  the  words  accepted  "  payable  at "  a  certain  place, 
could  have  no  other  meaning  than  that  the  bill  was  to  be  payable 
onli/  if  presented  there.  It  is  further  said  to  be  the  invariable 
practice  to  present  bills  thus  accepted  at  the  place  where  they  are- 
made  payable  (a). 

These  conflicting  opinions  were  at  last  brought  to  issue  in  the  Jiowe  v.  row^ 
House  of  Lords  (6),  in  a  case  where  their  Lordships,  after  hearing 
the  opinions  of  the  judges  on  certain  questions  propounded  to  them, 
decided  that,  in  the  case  of  a  bill  accepted  ^^  payable  at  a  certain 
place,"  without  any  other  words,  the  holder  must  present  the  bill 
for  payment  at  the  place  specified,  before  he  can  have  an  action 
even  against  the  acceptor ;  and  that  such  presentment,  being  a  con- 
dition of  the  acceptance,  must  be  specially  averred  and  proved. 
This  last  point  referred  to  a  question  of  pleading,  on  which  a 
majority  of  the  judges  had  expressed  an  opinion,  that  such  present- 
ment need  not  be  averred  in  the  declaration,  or  proved ;  but  that 
the  defendant,  besides  tendering  the  money  in  Court,  must  prove 
that  he  had  it  at  the  place  of  payment,  though  the  holder  was  not 
there  to  receive  it,  and  that  then  his  case  would  resolve  into  a  claim 
of  damages. 


G.  J.  of  the  Common  Pleas,  held  thesame 
opinion  in  Head  y.  Sewell,  Holt,  363, 
where  he  laid  it  down,  in  the  case  of  a 
similar  acceptance,  *^  that  the  acceptor 
was  generally  and  universally  liable.  ^^ 
(a)  Ghitty.  The  doctrines  stated  in 
the  text  were  held  by  the  Court- of 
Conmioi^  Pleas  in  Callaghan  y.  Ayktty 
2  Camp.  549,  3  Taunt.  397,  which 
was  decided  before  the  case  of  Fenton 
y.  Goundry,  in  the  Court  of  King*s 
Bench ;  and  in  Gammon  y.  Schmoll^  5 
Taunt.  344,  1  Marsh,  80.  Reference 
was  made  in  the  first  of  thefse  cases  (in 
pleading)  to  Parker  y.  Gordon,  7  East. 
385-7,  where,  in  a  question  between 
the  holder  and  the  drawer  of  a  bill 
which  had  been  accepted  payable  at  a 
certain  banking-house,  the  Court  of 


King's  Bench  held  that  recourse  was 
lost,  because  the  bill  had  not  been  pre- 
sented at  the  banking-house  in  proper 
banking  hours.  But  this  case  appears 
to  be  solved  by  the  distinction  already 
stated  between  the  holder's  obligation 
to  present  to  the  acceptor,  if  he  can  be 
found,  to  the  effect  of  preserving  his 
recourse  against  the  other  parties,  and 
the  acceptor's  obligation,  which  rests 
on  different  principles,  to  pay  the 
holder,  whether  such  presentment  be 
made  or  not.  Besides,  Lord  Ellen- 
borough  appears  to  have  held,  in  that 
case,  that  if  a  presentment  to  the  ac- 
ceptor personaUy  had  been  proved,  it 
would  have  been  sufficient. 

(b)  In  Rowe  y.  Young,  1820,  2  Brod. 
and  Bingh.  165. 
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14  2  G«o.  IV.  Soon  after  this  decision,  the  law  was  placed  on  a  different  foot- 
ing by  the  1  &  2  Geo.  lY.  c.  78,  which,  after  narrating  the  pdot 
decided  in  the  preceding  case,  and  stating  that,  in  consequence  of  i 
general  understanding  among  merchants  that  such  an  acceptance  is 
a  general  acceptance,  inconvenience  may  be  sustained  if  it  shookL 
on  the  contrary,  be  regarded,  agreeably  to  this  decision,  as  a  quali- 
fied acceptance,  therefore  enacts,  that  from  1st  August  1821,  "if 
any  person  shall  accept  a  bill  of  exchange,  payable  at  the  house  of 
a  banker  or  other  place,  without  further  expression  in  his  accept- 
ance, such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  inteats 
and  purposes,  a  general  acceptance  of  such  bill ;  but  if  the  acceptor 
shall  in  his  acceptance  express  that  he  accepts  the  bill,  payable  at  i 
banker^s  house  or  other  place  onl]/y  and  not  otherwise  or  elsewhere, 
such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  and 
purposes,  a  qualified  acceptance  of  such  bill ;  and  the  acceptor  shall 
not  be  liable  to  pay  the  said  bill,  except  in  default  of  payment,  when 
such  payment  shall  have  been  first  duly  demanded  at  such  banker's 
house  or  other  place."  This  Act,  though  it  refers  to  a  decision  id 
an  English  case,  appears,  from  the  generality  of  its  terms,  to  be 
applicable  to  Scotland  ;  and  it  must  therefore  be  now  considered  as 
the  rule  in  all  cases  regarding  the  form  and  effect  of  acceptances 
payable  at  a  particular  place,  in  so  far  as  regards  the  acceptor's 
liability. 

It  has  been  decided  since  the  date  of  this  statute  (a),  that  bills 
accepted,  payable  at  a  certain  banking-house,  are  available  against 
the  acceptor,  though  not  presented  there  at  the  term  of  payment, 
and  though  the  bankers  had  funds  more  than  sufficient  to  pay  them 
till  their  failure,  which  did  not  occur  for  some  time  after  the  date 
of  payment ;  *  and,  since  the  statute,  (as  before),  presentment  at  a 
place  specified  in  the  acceptance,  whether  with  or  without  the  words, 
"  and  not  elsewhere,"  is  sufficient  in  questions  both  with  the  acceptor 
and  with  indorsers  (b)'  Further,  it  has  been  held  (c),  that  the  sta- 
tute applies  where  the  place  of  payment  is  inserted  by  the  drawer, 
as  well  as  when  it  is  mentioned  in  the  acceptance.     *  It  may  be 

(a)  Per  Abbott,  C.  J.,  in  Turner  v.  (b)  De  Bergareche  v.   PHliti^  18:?6. 

Ilayden,  1  R.  and  M.  215 ;  affirmed  by  i\  Bing.  476. 

the  whole  Court  of  K.  B.,  4  B.  and  (r)  Selby  v.  Eden,   and   FaifU  t. 

Cr.  1.  Bird,  autea,  2«7,  note  (rf). 
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mentioned  here^  as  not  irrelevant,  that  accepting  a  bill  payable  at  a 
bank  is  of  itself  sufficient  authority  to  the  banker  to  apply  the 
acceptor's  funds  in  his  hands  to  its  payment  (a).' 

It  has  been  decided  in  England^  that,  although  a  bill  should  be 
so  accepted,  that  it  is  necessary  to  present  it  at  a  particular  place, 
even  in  order  to  charge  the  acceptor,  he  cannot  be  released  on  the 
ground  that  it  is  not  so  presented  at  the  term  of  payment,  if  he 
does  not  aver  that  the  contents  of  the  bill  were  thereby  lost,  though, 
if  he  did,  the  result  would  probably  be  different  (b).  But  in  the 
case  of  a  foreign  bill,  if  the  value  of  the  money  in  which  it  is  pay- 
able has  been  altered  after  the  date  of  payment,  the  acceptor  vdll 
only  be  liable  according  to  its  value  at  that  time  (c).  This  rule 
relates  to  bills  payable  at  a  fixed  term.  With  regard  to  bills  or 
notes  payable  within  a  certain  time  after  demand,  it  has  been  de- 
cided, that  a  demand  is  necessary  to  fix  the  term  of  payment,  and 
that  giving  a  note  to  a  servant,  without  presenting  it  to  the  debtor 
personally,  is  not  sufficient  (rf). 

It  has  been  already  explained,  that  the  statute  does  not  change  Presentment  at 

Slftce  80  SDeoi~ 
ed  requisite 

against  the  drawer  and  indorsers  (e).  1«<,  It  proceeds  on  a  narrative  reoow^^ 
only  of  a  decision  regarding  the  acceptor's  liability  under  the  accept- 
ance referred  to ;  and,  therefore,  the  enacting  words  may  be  held 
to  relate  to  that  subject  alone.  2dlt/j  It  has  been  shown  (/),  that 
the  acceptance  in  question  may  be  a  general  acceptance,  such  as  is 
described  in  the  statute,  and  yet  that  the  holder  may  still  be  bound 
to  present  at  the  place  specified,  with  a  view  to  his  recourse  against 
the  drawer  or  indorsers.  An  eminent  writer  on  the  law  of  bills  (g) 
seems  to  be  of  this  opinion,  as  he  refers  to  the  statute,  only  as 
affecting  the  claim  against  the  acceptor  (A).  This  view  has  been 
confirmed  by  a  judgment  of  the  Exchequer  Chamber,  on  a  writ  of 
error,  arising  out  of  a  bill  of  exceptions,  in  the  case  of  a  bill  drawn 
payable  in  London,  and  accepted  payable  at  Messrs  J.  and  Co.'s, 
bankers,  London,  in  which  it  was  held,  Isty  That,  in  all  cases  of  a 
special  acceptance  by  the  drawee,  there  must  be  a  special  present- 

(fl)  Kymer  v.  Lawrie,  8  May  1847,  (c)  Pothier,  No.  174. 

18  L.  J.  (Q.  B.)  218.  Id)  The  Duke  of  Norfolk  v.  Howard, 

(h)  Rhodes  v.  Gent,  1821,  5  B.  and  2  Show.  235. 
Aid.  244 ;  Halsteadv,  SkeUon,  29  Jan.  (e)  Antea,  289-90.         (/)  Ibid. 

1843,  13  L.  J.  (Ex.)  177.  (g)  Bayley,  222-3.  (h)  Ibid. 
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ment,  in  order  to  charge  the  drawer,  and  that  the  1  &  2  G.  IV. 
c.  78  applies  only  to  the  case  of  an  acceptor ;  and,  2(%,  That,  while 
the  drawer  drew  the  bill,  payable  "  in  London,"  the  acceptance  did 
not  alter  the  obligation  so  far  as  he  was  concerned,  but  made  it 
more  specific  (a). 

(3.)   Time  of  Presentment, 
At  what  time  The  time  when  a  bill  or  note  should  be  presented  for  payment 

presentment 

for  payment      has  been  already  discussed  in  considering  the  time  of  payment  (b)f 
and  that  both  where  days  of  grace  are,  and  where  they  are  not 
allowed  (c).    Presentment  for  payment  in  the  former  of  these  cases, 
before  the  last  day  of  grace,  is  a  nullity  (d).    This  is  settled  in 
England.     In  Scotland,  the  Court  decided  (^),  that  a  protest  for 
non-payment  made  on  the  day  of  payment  was  irregular,  while  they 
were  of  opinion  that  it  would  have  been  good  if  taken  after  the  day 
of  payment,  though  before  expiration  of  the  days  of  grace.     This 
opinion,  however,  seems  contrary  to  principle,  since  it  does  not 
appear  competent  to  protest  for  non-payment  till  the  debtor  i* 
bound  to  make  payment,  which  is  not  till  the  last  day  of  grace  (/)* 
No  such  protest  has  been  ever  sustained  ;  and,  if  the  case  were  do^ 
to  occur,  it  would  be  rejected  as  it  has  been  in  England.    In  c^s^ 
of  refusal,  a  bill  may  be  held  dishonoured,  and  notice  of  dishono^ 
given  early  in  the  day  on  which  the  bill  is  dxie(g).     Presentm^^ 
after  expiration  of  the  days  of  grace,  though  only  the  day  after,  fc**^ 
been  decided  to  be  irregular,  and  the  holder  has  been  therefore  fou^^ 
in  such  cases,  to  have  lost  his  recourse  against  the  previous  parties  (_  -^ 

(a)  Gibb  v.  Mather,  2  Cr.  and  Jerv.  other  authoritieB,  and  is  certainly 

254 ;  8  Bingh.  214 ;  2  Tyrwh.  189  ;  posed  to  the  decision  in   Wiffen 

6  M.  and  Pay.  887,  S.  C.  Roberts. 

(6)  Antea,  376  et  seq,  (g)  Clowes  v.  ,   2  Dans. 

(c)  Ibid.  Uoyd,  212. 

U)  Wiffen  V.  Roberts,  1  Esp.  261-2,  (A)  Ramsay  v.  Hogg,  6  July  17 

per  Lord  Kenyon,  C.  J.  Morr.  1665  ;  Elchies,  No.  31,  r. 

(e)  Charles  v.  Skirving,  2  July  1788,  Jameson  v.  Gillespie,  Elchies,  No.  ^^^ 

Morr.  1614.  v.  Bill ;  Cruickshanks  v.  MiUheU,  1  -^ 

(/)  Vide  Forbes,  91-2.   Menzies  (p.  29  June  1749,  Morr.  1576,  Elchi^  ^ 

365)  adopts  the  opinion  of  the  Court  No.  49,  v.  Bill ;  Hart  v.  Glassford,  ^ 

in  Charles  v.  Skirving,  note  (e).     It  June  1755,  M.  1580  ;  Tod  v.  Maxwe.^ 

would  be  unsafe  for  any  one  to  act  on  21  July  1758,  M.  1583  ;  Fairholms  ' 

this  opinion,  as  it  is  not  supported  by  The  Sun  Fire  Office^  23  June  176.  ^ 
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It  has  been  also  decided  (a),  that,  although  a  party  should  get  a 
bill  so  near  the  term  of  payment,  and  at  such  a  distance  from  the 
place  of  payment,  that  it  cannot,  by  any  diligence,  be  presented  in 
time,  he  is  not  therefore  entitled  to  consider  it  as  a  bill  payable  at 
sight  or  on  demand  (when  it  would  be  sufficient  not  to  suffer  undue 
delay),  but  must  use  the  utmost  possible  despatch.  It  will  not 
even  excuse  his  delay,  that  the  bankers  to  whom  he  has  sent  it  for 
presentment  present  it  sooner  than  they  were  bound  to  do,  although 
less  time  should  thus  elapse  on  the  whole  than  if  each  party  had 
taken  precisely  the  time  to  which  he  was  entitled  (6).  He  cannot 
derive  benefit,  in  such  a  case,  from  the  extraordinary  diligence  of 
other  parties. 

The  presentment  of  bills  or  notes,  payable  on  demand,  for  pay-  When  buis  or 
ment,  is  regulated  generally  by  the  rule  already  stated  regarding  demand  to  be 

,  -  .  presented. 

the  presentment  of  bills  or  notes  payable  at  or  after  sight  for 
acceptance,  viz.,  that  it  must  be  made  within  a  reasonable  time 
after  the  holder  receives  it,  and  without  undue  delay.  *  What  is  a 
reasonable  time  depends  always  on  circumstances ;  for,  if  a  bill  on 
demand  is  granted,  as  it  sometimes  is,  as  a  continuing  security,  it 
need  not  be  presented  till  the  holder  pleases.  In  one  case,  a  bill  on 
demand  was  held  to  be  duly  negotiated  though  not  presented  for 
six  months  (c) ;  and,  in  another  case,  a  note  payable  one  day  after 
date  was  allowed  to  be  sued  on  two  years  after  its  delivery  (d)J 
The  rule  as  to  negotiation  in  reasonable  time  may  be  applicable, 
1^^,  When  the  bill  or  note  is  payable  in  the  same  place  where  the 
holder  has  received  it ;  and,  2dli/y  When  it  must  be  transmitted  for 
payment  to  a  different  place. 

1.  As  to  the  first  of  these  cases,  it  appears  to  be  now  settled  in  Case  of  such 

^  *  *  bill  or  note 

England,  on  principles  also  applicable  in  Scotland,  that  a  person  re-  payable  where 
ceiving  a  bill,  note,  or  banker's  check  payable  on  demand,  in  the  place  it 
where  it  is  to  be  presented,  for  instance  in  London,  has  the  whole 
day  after  receiving  it  for  presentment,  or,  if  it  is  payable  at  a 
banking-house,  the  whole  banking  hours  of  the  next  day.     There 
was  once  a  great  fluctuation  of  opinions  on  this  subject.    For  ex- 

M.  1588  ;  British  Linen  Company  v.  (c)  Leith  Bank  v.  Walker's  Trs,,  22 

Hepburn  and  Co.,  19  May  1807, 1  Bell,  Jan.  1836,  14  S.  332. 

411,  note  6.  (d)  Jamieson  v.  Jamieson,  12  Feb. 

(a)  Anderton  v.  Beck,  16  East.  248.  1812,  H.  69. 

(6)  Note  (a). 
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ample^  it  has  been  held  no  undue  delay  to  keep  a  check  or  billy 
without  presenting  it,  three,  or  even  four  or  five  days  (a)  ;  while, 
on  the  other  hand,  the  delay  of  two  days  (i)  has  been  accounted  too 
long,  or  even  a  delay  till  next  day  (c),  and,  in  one  case  (d),  for  axi 
hour.     From  these  variations  in  the  opinions  of  juries,  the  expe- 
diency of  leaving  the  time  of  presentment  to  them  has  been  ma< 
doubted ;  and  it  has  been  laid  down,  that  this  is  a  question  of  la 
to  be  decided  by  the  Court,  leaving  it  to  the  jury  to  find  the  facts 
from  which  the  legal  inference  is  to  be  drawn,  and  also  consnltin^ 
them  in  questions  of  mercantile  usage  or  expediency  (e).    'This 
matter  appears  now  to  have  been  so  settled  (/) ;  and,  perhaps, 
the  conclusion   attained   respecting  it,  is  that  which  ought  als^^ 
to  obtain  as  to  the  proper  time  of  presentment  for  acceptance  (j}}" 
At  all  events,  the  doctrine  now  adopted  seems  to  be,  that  tbe 
holder  of  such  a  bill  or  note  is  not  bound  to  present  it  instantly  to 
the  neglect  of  all  his  other  business,  but  must  do  so  as  soon  as  is 
possible,  consistently  with  the  ordinary  course  of  business.    It  hafi 
been  said,  for  instance,  that  "  it  was  unreasonable  to  suppose  that 
a  tradesman  should  be  compelled  to  run  about  the  town  with  half  « 
dozen  drafts  from  Charing-Cross  to  Lombard  Street,  and  other 


(a)  Vide  Phillips  v.  Phillips,  2 
Freem.  247  ;  Crawley  v.  Crowther,  id. 
257. 

(6)  So  held  by  the  jury  in  Man- 
waring  V.  Harr'ison^  1  Str.  508. 

(c)  So  held  by  the  jury  twice 
(against  the  direction  of  the  Court), 
in  Appleton  v.  SweetapplCy  Bayley,  239, 
where  a  bill  payable  on  demand,  which 
the  plaintiff  had  got  about  one  p.m., 
was  not  presented  for  payment  till 
next  morning.  The  case  is  also  re- 
ported, 3  Dougl.  137,  with  a  small 
variation  of  circumstances,  but  not 
such  as  to  affect  the  point  at  issue. 
The  same  thing  was  found  in  Hankey 
V.  Trotman,  1  Blackst.  1,  with  regard 
to  a  check  on  a  banker  which  a  plain- 
tiff had  got  about  noon,  and,  though 
he  got  it  marked  for  acceptance  that 
night,  waited  for  payment  till  next 
morning,  when  the  banker  had  failed. 
The  same  result  also  followed,  against 


the  opinion  of  the  Court,  in  Mtdca^/ 
V.  HaLl,  8  Dougl.  113. 

(</)  Lord  Mansfield,  in  Tindal  J- 
Brown,  1  T.  R.  16&-9,  states,  tiiat,  i» 
a  previous  case,  Metcalf  v.  Dattg^^^ 
the  jury  "  struggled  so  hard,  in  sp*** 
of  the  opinion  of  the  Court,  to  jtaff^^ 
the  rule,  that  they  held  you  mus^ 
certain  cases,  demand  payment  <^ 
banker^s  draft  within  an  hour.^  ^ 

In  an  early  case,  Mead  v.  Casw^*^ 
Mod.  R.  60,  a  rule  similar  to  the  ^f^^ 
recent  doctrine  was  adopted ;  it  ^^^^Z^^ 
held  that  the  iudorser  of  a  note,  '^\^ 
had  given  it  in  payment  of  a  debt,  '^^Z 
not  released  by  the  circumstance  of  ^f^ 
holder's  servant  not  presenting  it  *^^ 
Monday  morning,  though  he  had  ff^ 
it  on  Saturday. 

(e)  Chitty,  p.  262. 

(/)  Per  Maule,  in  Rowe  v.  Tipptr 
(C.  P.  1853),  13  C.  B.  256. 

(g)  Anlea,  278. 
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places,  on  the  same  day/'  On  this  principle,  Lord  Mansfield,  in  the 
case  alluded  to,  directed  the  jury  to  allow  twenty-four  hours  for 
presenting  a  check  on  a  banker ;  and,  though  they  thought  other- 
wise, and  found  for  the  defendant,  the  Court  granted  a  new  trial  (a). 
In  other  cases  it  has  been  held,  that  a  person  receiving  a  bill  or  note 
is  allowed  till  next  morning  to  present  it  for  payment  (6).  But, 
more  recently,  it  has  been  decided  that  such  a  bill  or  note,  made 
payable  at  a  banker's,  may  be  legally  presented  for  payment  at  any 
time  within  banking  hours  of  the  day  after  it  was  received  (e).   The 


(a)  Per  I-K)rd  Mansfield,  C.  J.,  in 
Tindal  v.  Brown^  for  whose  opinion 
vide  Beawes,  No.  229,  as  corrected  by 
Kyd,  p.  45 ;  and  also  in  Medcalf  v. 
//a//,  3  Douglas,  113,  where  a  similar 
opinion  of  his  Lordship,  though  nega- 
tived by  the  verdicte  of  two  juries,  was 
sanctioned  by  the  rest  of  the  Court. 

(h)  In  Ward  v.  Evans,  2  Lord 
Raym.  928,  it  was  held  sufficient  ne- 
gotiation of  a  note  to  demand  payment 
the  morning  after  receiving  it,  though 
the  debtors  remained  solvent  all  the 
previous  day,  and  had  stopped  when 
it  was  presented.  A  similar  rule  was 
held,  under  nearly  similar  circum- 
stances, in  Moore  v.  Warren,  and 
Holme  V.  Barry,  1  Str.  415 ;  Turner 
V.  Mead,  id.  416 ;  and  Fletcher  v. 
Sandys,  2  Str.  1248.  In  East  India 
Company  v.  Ckitty,  2  Str.  1175,  where 
a  goldsmith^s  note,  which  the  plaintiff 
had  got  at  half -past  eleven  a.m.,  was 
not  presented  till  next  day  after  two 
P.M.,  at  which  hour  the  goldsmith 
stopped  payment,  it  was  held  that  it 
ought  to  have  been  presented  in  the 
afternoon  of  the  first  day,  or,  at  all 
events,  in  the  morning  of  the  second 
day,  and  therefore  the  defendants  had 
a  verdict.  A  similar  verdict  was  given, 
and  was  affirmed  by  the  Court,  in 
Hankey  v.  Trotman,  1  H.  Bl.  1,  where 
a  banker,  having  taken  a  draft  on  an- 
other banker  in  payment  of  a  bill,  did 
not  ask  payment  that  night,  but  only 
got  it  marked  for  acceptance,  and  the 
banker  had  stopped  before  next  morn- 


ing. In  Hoar  v.  Da  Costa,  2  Str. 
910,  where  the  plaintiff,  having  got  a 
note  at  twelve,  carried  it  to  the  debtor 
with  other  notes  at  ten  next  morning, 
and  left  them,  as  usual,  to  call  for 
payment  at  eleven,  when  it  was  asked, 
as  well  as  afterwards  at  two,  but  re- 
fused (the  bankers  having  paid  small 
notes  for  two  hours  after  two  o^clock, 
and  stopped  altogether  at  four),  the 
jury  held  that  there  was  no  laches^ 
and  found  for  the  plaintiff. 

(c)  In  Rohson  v.  Bennett,  2  Taunt. 
388,  which  was  the  case  of  a  banker's 
check,  it  was  taken  for  granted  that 
the  check  might  be  presented  for  pay- 
ment at  any  time  of  the  day  after  re- 
ceiving it;  and,  accordingly,  it  was 
held  to  be  duly  negotiated,  when  the 
plaintiffs^  bankers,  whom  the  plaintiffs 
employed  to  get  payment,  on  present- 
ing it  the  first  day,  took  an  acceptance 
payable  the  next  day  at  the  clearing 
house,  and  afterwards  waited  for  pay- 
ment the  whole  of  next  day  at  the 
clearing  bouse  before  giving  notice. 
Presentment  for  payment  at  the  clear- 
ing house,  which  the  acceptance  pointed 
out  as  the  place  of  payment,  was  held 
to  be  the  same  with  presentment  at  the 
bank;  and  the  whole  proceedings  were 
proved  to  be  conformable  to  the  usage 
of  London  bankers  in  their  dealings 
with  each  other.  In  Pocklington  v.  Sil- 
vester, Chitty,  419,  which  was  also  the 
case  of  a  banker's  check,  the  plaintiff 
having  got  the  check  at  eleven  in  the 
morning  of  16th  November,  but  not 
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same  decision  has  been  given  with  regard  to  the  presentment  of 
banker's  check  (a)  ;  and  it  has  been  held^  that  any  role  which  ma 
exist  between  bankers  as  to  presenting  checks  for  payment  at  th 
clearing  house  the  day  on  which  they  are  received,  does  not  altc 
the  rule,  that  the  holder  of  a  check  has,  in  a  question  with  tb 
granter,  a  day  after  he  receives  it  to  present  it  for  payment.  It  hi 
been  also  held,  that  a  London  banker  receiving  a  check  from  h 
correspondent  in  the  country  to  be  presented  for  payment,  is  m 
bound  so  to  present  it  till  the  day  after  he  receives  it.  This  decisio 
was  given  on  general  grounds,  without  reference  to  local  usage  (6 
It  is  said,  that  when  a  person  who  makes  his  livelihood  by  dea 
ing  in  bills  or  notes  payable  on  demand,  gives  such  bills  or  notes  c 
cash,  there  can  be  no  fixed  rule  to  determine  what  delay  in  pn 
senting  them  for  payment  shall  be  accounted  unreasonable  (c).  - 
must  be  decided  from  the  circumstances  of  the  case,  whether  h 
chief  object  was  to  put  them  into  circulation,  as  with  ordinal 
bankers'  notes,  in  which  case  there  seems  to  be  no  definite  time  f« 
presenting  them,  or  whether  they  are  mere  drafts  or  biUs  on  thii 
parties,  issued  for  the  purpose  of  paying  a  single  debt.  Whe 
bankers  receive  bills  or  notes  payable  on  demand,  they  must  ol 
serve  the  rules  of  presentment,  like  other  parties  (d).  In 
Scotch  case  *  already  mentioned  (e),'  where  a  promissory-note,  paj 

having  presented  it  till  five  p.m.  of  the  senting  them  the  day  after  they  a 

17th,  while  the  bankers  had  stopped  at  rived,  although  payment,  then  refnsi 

four  P.M.,  the  jury,  at  first,  contrary  on  account  of  the  grant^r^s  intenrenii 

to  the  direction  of  Gibbs,  C.  J.,  found  failure,  would  have  been  made  on  t 

for  the  defendant;  but  a  second  jury  day  of  arrival.     In  James  v.  HMik 

found  for  the  plaintiff,  Burrough,  J.,  8  D.  and  Ryl.  40,  where  a  serva 

having  directed  them  that  it  was  now  received  country  bank  notes  i^  \ 

.a  fixed  rule  to  allow  the  whole  of  the  master  on  Friday,  and  paid  them 

second  day  to  present  for  payment.  him  on  settling  accounts  after  bai 

(a)  Boddington  v.  SchUncker,  3  Nev.  hours  on  Saturday  evening,  and  th 
and  Man.  540  ;  Moule  v.  Brown,  25  were  not  presented  till  Monday  mor 
Jan.  1838,  7  L.  J.  (G.  P.)  111.  ing,  while  the  bank  had  stopped 

(b)  Bickford  v.  Ridge,  2  Gamp,  the  Saturday,  recourse  was  allow 
539,  per  Lord  EUenborough.  The  against  the  giver  of  the  notes.  £ 
same  doctrine  was  held  in  Williams  v.      also  antea,  p.  119. 

Smith,  2  B.  and  A.  496,  where  certain  (c)  Bayley,  236. 

bank  notes  having  been  sent  from  the  {d)  Bayley,  236,  etc.    This  appei 

country,  by  a  person  who  received  to  be  the  true  scope  of  the  rule  k 

them,  to  his  London  correspondent  to  down  by  this  author,  although  it 

get  payment,  the  latter  was  found  to  somewhat  differently  expressed, 

have  negotiated  them  properly  by  pre-  (e)  Antea,  p.  297,  not«  (r). 
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place. 


able  on  demand^  was  held  to  be  granted  as  a  loan^  and  not  as  a 
remittance,  it  was  found  to  have  been  duly  negotiated,  though  not 
presented  or  protested  for  more  than  five  months  after  its  date  (a). 

2.  When  a  bill  or  note  payable  on  demand  is  received  in  a  Bill  or  note 
different  place  from  that  in  which  it  is  payable,  it  must  be  trans-  pAyabie  in  a 
mitted  to  the  latter  place  for  payment  without  undue  delay.  It  is 
said  (b)  to  have  been  held,  at  one  time,  that  such  a  bill  or  note  must 
^  sent  by  the  first  post  after  it  was  received,  although  the  post 
should  go  out  the  same  day.  But  it  has  been  decided  in  the  latest 
^^^ses,  that  it  is  sufficient  to  send  it  the  day  after  receiving  it  (<?). 
1*  it  should  not  be  safe,  however,  to  send  the  notes  entire  by  one 
post;  for  instance,  in  the  case  of  notes  payable  to  the  bearer,  of 
^'hich  it  becomes  necessary  to  send  halves  by  a  conveyance  which 
"Oes  not  arrive  till  after  the  second  day's  post,  the  transmission  of  the 
'^naaining  halves  may  be  made  by  the  second  day's  post,  since  their 
^rlier  arrival  would  be  of  no  advantage  (d).  It  has  been  decided, 
^^t  a  party  who  had  taken  notes  of  a  bank  on  10th  December  as 
Payment  of  a  debt,  the  bank  having  stopped  payment  that  morning, 
"^ongh  neither  he  nor  his  debtor  knew  it,  and  who  neither  circu- 
**ted  nor  presented  them  for  payment,  but  on  17th  December  offered 
them  back  to  his  debtor,  had  failed  to  negotiate  them  properly,  and 
'ost  his  recourse  for  the  debt  (e). 

Such  notes  may  be  transmitted  by  other  safe  conveyances  be-  Transmission 
"^des  the  post,  although,  unless  in  case  of  necessity,  the  remitter  ^ote. 
'JiUst  take  the  risk  of  those  conveyances  arriving  later  than  the 
P^^,  which  is  the  only  accredited  conveyance.     The  holder  will  lose 


(a)  Leith  Banking  Co,  v.  Walker's 
^''^tMtees,  22  Jan.  1836,  14  S.  D.  B. 
^2,  F.  C. 

(6)  Bayley,  237-6. 

(c)  This  was  held  in  Rickford  y. 

^9^^  2  Camp.  539  (cited  also  antea, 

^*  119),  where  the  plaintiffs  having 

^^^▼ed  a  check  on  a  London  bank 

^  mid-day,  on  13th  June,  did  not 

^d  it  till  the  next  morning,  by  a 

^^h  which  set  off   at  8  a.m.,   al- 

^^'OQgfa  the  post  set  off  at  6  p.m.  on 

"*  day  that  they  received   it.     In 

^ifliauw  T.  Smith,  already  cited,  anteo, 

^)  Dote{6),it  was  held,  that  sufficient 


despatch  had  been  used  by  sending  off 
the  notes  in  question  (which  had  been 
received  on  Friday),  after  cutting  them 
into  halves,  one-half  in  a  packet  by  a 
coach  which  set  off  on  Saturday  even- 
ing, and  another  by  Sunday^s  post,  al- 
though the  packet  did  not  reach  Lon- 
don till  Monday,  some  time  after  the 
Sunday^B  post ;  it  being  held,  that  as 
the  notes  were  payable  to  the  bearer, 
such  a  transmission  of  them  in  halves 
was  necessary,  as  a  precaution. 

(d)  Williams  v.  Smith,  note  (c). 

(e)  Camidge  v.  Allenby,  6  B.  and 
Cr.  373. 
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Hour  for 
presentment 


his  recourse  by  delaying  to  transmit  his  bill  or  note  till  the  second 
day  after  receiving  it,  although  he  should  then  send  it  by  a  con- 
veyance which  arrives  only  an  hour  later  than  the  post  of  the  pre- 
ceding day  (a).  Courts  of  law  will  not  suffer  the  holder  to  escape 
from  his  own  neglect  by  inquiry  into  such  minute  circamstances. 

It  would  seem  that,  though  a  banker^s  check  payable  on  de- 
mand may  be  kept  in  circulation  for  some  time,  according  to  me^ 
cantile  usage,  and,  in  that  case,  will  not  require  to  be  presented  till 
within  a  reasonable  time  after  the  last  holder  receives  it^  such  ci^ 
culation  cannot  be  kept  up  for  an  unlimited  time,  so  as  to  render  all 
the  previous  parties  liable,  on  the  drawee's  f  ailure^  at  whatever  time 
the  check  may  be  presented  (6).  It  must  be  determined  from  the 
circumstances  of  the  case,  what  extent  of  circulation  is  allowable. 

As  to  the  time  of  day  when  a  bill,  note,  or  check  must  be  pre- 
sented for  payment,  the  rule  is  the  same  as  in  presentment  for  a^ 
ceptance,  that  it  must  be  made  at  a  seasonable  hour.  It  has  been 
laid  down,  that  if,  by  the  known  custom  of  the  place  where  a  hill 
or  note  is  payable,  such  documents  can  only  be  presented  there  within 
certain  hours,  presentment  beyond  those  hours  will  be  deemed  un- 
seasonable (c).  When  the  bill  or  note  is  to  be  presented  to  a  per- 
son in  any  particular  business,  for  instance,  to  a  banker,  present- 
ment will  not  be  good,  beyond  the  hours  usual  for  such  persons ;  it 
being  held,  that  the  creditor,  by  engaging  to  present  to  such  a  per- 
son, binds  himself  to  present  during  the  hours  so  fixed  (d).  ^It  is 
for  the  jury  to  say  what  are  business  hours,  and  in  fixing  them  the? 
are  to  have  reference  rather  to  the  general  hours  of  business  at  the 


(a)  Beeching  v.  Gower^  Holt,  315, 
per  Gibbs,  C.  J.,  who  held,  that  the 
plaintiffs  were  perhaps  bound  to  have 
sent  off  the  document  in  question  (a 
bankers  check)  by  the  poet  of  the  5th, 
on  which  day  they  received  it,  but,  at 
all  events,  by  that  of  the  6th.  The 
first  of  these  alternatives  is  contraiy 
to  the  doctrine  now  established  by 
Williams  v.  Smithy  antea^  300,  note  (b), 

(h)  This  doctrine  is  taken  for  granted 
in  Boehm  v.  Stirling,  7  T.  R.  430,  where 
it  is  laid  down,  that  the  rule  regard- 
ing the  necessity  of  presenting  within 
a  reasonable  time,  bills  or  notes  pay- 


able on  demand,  is  also  applicable  to 
bankers^  checks. 

(c)  Bayley,  224. 

(d)  This  rule  was  laid  down  in  Par- 
ker V.  Gin-don,  7  East.  385.  In  Elfird 
V.  Teed,  1  M.  and  S.  28,  being  an  a^ 
tion  against  the  drawer  by  the  indonee 
of  a  bill,  payable  at  a  banking-house, 
which  had  been  presented  there  be 
tween  half -past  six  and  seven  p.m.  by 
a  clerk,  who  found  the  bank  shut,  aod 
who,  on  going  to  a  private  door,  w« 
answered  by  a  female  servant,  ^^do 
orders,*'  Lord  Ellenborough  fiiet,  and 
afterwards  the  whole  Court,  laid  doim 
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place,  rather  than  to  the  custom  of  any  particular  trade  (a).  Pre- 
sentment to  a  banker  or  any  other  person  cannot  be  considered 
unseasonable,  at  whatever  hour,  if  a  person  is  stationed  at  the 
bank  or  other  place  of  presentment,  who  gives  an  answer  refusing 
to  pay  (ft).  In  a  case,  however  (c),  where  a  bill  was  presented 
for  payment  at  a  bank  in  the  morning,  and  refused  for  want 
of  effects,  and  afterwards  presented  at  six  o'clock  in  the  evening 
(effects  being  lodged  in  the  meantime),  and  again  refused,  the 
bankers  not  being  obliged  to  pay  after  five  o'clock,  it  was  decided 
that  they  were  not  liable  in  damages  to  the  drawer,  their  customer, 
for  the  refusal.  They  had  paid  the  bill,  as  well  as  the  expense  of 
noting,  next  day.  If  the  drawee  or  debtor  is  not  a  banker,  but  a 
private  trader,  a  presentment  at  his  house,  even  late  in  the  evening, 
for  instance  at  8  P.M.,  will  be  sufficient,  although  it  will  not  be  valid 
^  made  during  the  usual  hours  of  rest  (d).     '  But  presentment  at  a 


^1^  Bame  rule  as  in  Parker  v.  Gordon, 
which  they  held  to  be  a  precedent  for 
^his  case.  Bat,  as  the  plaintiff  alleged 
another  presentment  during  banking 
^OQfg^  he  was  allowed  a  new  trial  to 
P^Te  it,  on  payment  of  previous  ex- 
Peuaes. 

(a)  NeOson  v.  Leighton,  7  Feb.  1843, 
^  D.  513. 

(i)  In  Gamett  v.  Woodcock^  1  Stark. 
*75,  6  M.  and  S.  44,  a  bill  which  was 
^^^cepted,  payable  at  a  certain  banking- 
houae,  having  been  presented  there 
betwixt  7  and  8  p.m.,  when  a  boy 
*J^wered,   "no  orders,"  Lord  Ellen- 
borough  held,  that  as  an  answer  had 
^^^^  given  by  a  person  who  must  be 
Vreaomed  to  have  been  stationed  there 
^  the  purpose,  the  presentment  was 
S^od,  though  it  had  been  made  at 
iQidnight.      The  same  doctrine  was 
^  down  by  his  Lord^p,  and  by 
B*yky,  J.,  in  Henry  v.  Lee,  2  Chitty^s 
^  125.    The  distinction  between 
^  case  first  mentioned  and  Elford  v. 
^*ee(I,  note  1,  appears  to  be,  that  in 
^  latter  case  the  bank  was  shut,  and 
ao  answer  was  made  except  by  a  fe- 
DUile  servant  who  opened  the  private 
^,  and  who  could  not,  therefore,  be 


presumed  to  have  been  stationed  there 
to  give  an  answer. 

(c)  Whitaker  Y,  Bank  of  England,  5 
Tyrwh.  268. 

(d)  Barclay  v.  Bailey,  2  Camp.  527, 
per  Lord  EUenborongh,  who  sustained 
a  presentment  made  under  the  circum- 
stances stated  in  the  text,  at  8  p.m., 
although  the  drawee  had  a  person  sta- 
tioned at  his  residence  from  9  a.m.  to 
4  p.m.  of  that  day,  who  would  have 
paid  the  bill  then,  if  it  had  been  pre- 
sented. A  similar  decision  was  given 
in  Triggs  v.  Newsham,  1  C.  and  Pay. 
631,  10  Moore,  249,  and  in  Wilkins  v. 
Jadis,  2  M.  and  Malk.  41,  2  B.  and 
Ad.  188,  where  a  bill  was  presented  at 
the  place  of  payment  mentioned  in  the 
acx^ptance  between  7  and  8  p.m.,  but 
the  door  was  shut,  and  though  the 
presenter  called,  no  one  answered.  In 
Morgan  v.  Davisoii,  1  Stark.  114, 
where  the  bill  in  question  being  made 
payable  in  Ix)ndon,  at  the  house  of  a 
company  who  were  not  bankers,  had 
been  presented  at  their  counting-house 
between  6  and  7  p.m.,  when  there  was 
only  a  girl  to  take  care  of  it,  Lord 
Ellenborough  held  the  presentment  to 
be  good,  as  this  was  an  hour  when  the 
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person's  shop  at  sach  a  late  hour  (8  p.m.)  after  it  is  shut,  and 

after  the  time  when  persons  in  his  trade  usually  shut,  even  thoo^ 

it  may  he  somewhat  before  the  general  hour  for  shop-shutting  in 

the  district,  is  not  timeous  presentment  (a)? 

Bill  not  to  be  A  bill  or  uoto,  whou  presented  for  payment,  cannot  be  left  is 

acceptor.  the  debtor's  hands  as  when  presented  for  acceptance ;  and,  if  its 

so  left,  presentment  cannot  be  considered  as  made  till  payment  is 

demanded  (6).     It  seems  to  have  been  held,  in  two  early  cases  {c\ 

that  leaving  notes  with  the  debtor  in  the  morning  was  suffideot 

presentment,  though  payment  was  not  called  for  till  the  eveniog 

when  they  had  failed.     But  these  decisions  were  founded  on  local 

custom,  and  do  not  interfere  with  the  general  rule. 

Questions  with         If  bankers  at  whose  house  a  bill  is  payable  at  first  refuse  it 

bankers  and 

agents.  when  presented  for  payment,  for  want  of  effects,  bat  afterwards^ 

on  getting  a  remittance,  send  to  take  it  up,  when  they  learn  that 
the  holders  have  sent  it  back,  and,  in  the  meantime,  the  same 
bankers  receive  new  orders  from  their  correspondents  not  to  pay  it, 
it  has  been  found,  that  they  are  entitled,  on  this  ground,  to  refuse 
payment,  as  the  holders  of  the  bill  did  not  desire  them,  when  offered 
payment,  to  keep  the  money  for  their  use,  but  virtually  relinquisbed 
their  claim  over  it  (d).  But  a  marking  by  bankers  on  a  bill,  im- 
porting that  it  shall  be  paid  next  day  at  the  clearing  bouse,  is 
absolutely  binding  on  them  (e).  If  an  agent,  who  has  got  monej 
to  pay  a  bill,  offers  the  amount  on  getting  it  up,  which,  however,  is 
then  impossible,  as  it  is  mislaid,  and,  in  the  meantime,  the  agent 

plaiotiff  might  expect  to  find  the  party  the  banker  cancelled  it,  but  did  DOt 

in  his  counting-house.     The  plaintiff,  ask  payment  till  the  afternoon,  hf 

who  was  suing  the  drawer  for  recourse,  which  time  the  banker  had  ebopfd 

had  a  verdict.  payment,  it  was  held  that  the  defend- 

(a)  Neilson  y.  Leighton,  9  Feb.  1844,  ants  were  liable  to  the  plaintiffs  for 

6  D.  622.    Where  the  holder  is  found  the  value  of  the  note  in  the  momiiig, 

liable  in  damages  for  presenting  at  a  which  was  accordingly  rated  at  htii 

wrong  hour,  he  is  entitled  to  recourse  its  amount,  as  the  banker  paid  10b. 

against  the  banker  by  whose  hands  per  pound,    Tlie  defendant's  clerk  had 

he  presented :  Houldsworth  y.  Britvih  taken  a  new  note  for  the  amount  from 

Linen  Co,^  19  Dec.  1850, 13  D.  376  ;  2  the  banker  in  the  afternoon,  but  this 

Bell's  Ap.  30.    -  was  held  to  be  irregular. 

(6)  In  Hayward  v.  Bank  of  Eng-  (c)  Turner  v.  Mead,  1    Str.  416 ; 

land^  1  Str.  550,  where  the  plaintiff  Hoar  v.  Da  Costa,  2  Str.  910. 

had    paid    in    to    the   defendants    a  (cf)  Stewart  y.  Fry,  Holt,  872, /Jff 

banker's  note,  which  their  runner  left  Gibbs,  C.  J.,  1  Moore,  74. 

with  the  banker  in  the  morning,  when  («)  Rohson  v.  Bennett,  2  Taunt  888. 
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fails  with  the  money  in  his  hands,  the  principal  will  still  be  liable 
for  the  debt,  because  there  has  been  nothing  but  a  tender  of  pay- 
ment, which  does  not  extinguish  it  (a).  If  the  principal  wished  to 
be  secure,  he  should  have  ordered  consignation. 

It  will  be  no  excuse  for  want  of  due  presentment,  whether  for  When  want  of 

timeous 

acceptance  or  payment,  that  the  drawee  or  maker  is  dead  (6),  or  presentment 

not  dciised* 

has  been  put  in  prison  (c),  or  has  failed  before  the  term  of  pay- 
ment (d).  ^  The  bill  or  note  must,  even  in  these  cases,  be  strictly 
negotiated ;  and  it  would  be  inconsistent  with  the  security  of  bill 
transactions  to  disturb  this  rule,  while  it  would  open  a  wide  source 
of  litigation,  to  allow  an  inquiry  in  each  case,  whether,  through  the 
drawee's  insolvency  or  otherwise,  the  previous  parties  have  not 
suffered  loss  from  want  of  due  negotiation.  The  doctrine  now 
stated  has  been  accordingly  long  settled  both  in  Scotland  and 
England  (e). 


(a)  Dent  v.  Dunn,  3  Camp.  396, 
per  Lord  EUenborougfa. 

(6)  Pothier,  No.  246. 

(c)  Per  Lord  Alvanley,  in  Uaynes 
V.  Birks,  3  Bos.  and  Pull.  599,  who, 
in  considering  a  question  of  notice, 
said  that  he  would  throw  altogether 
out  of  view  the  circumstance  of  the 
holder  being  informed,  when  the  bill 
was  presented  last  for  payment,  that 
the  acceptor  was  in  prison. 

{(i)  See  cases  cited  in  the  following 
note,  and  also  Chap.  IX. 

(e)  Ferguson  and  Co.  v.  Belsh,  17 
June  1803,  Morr.  App.  v.  Bill,  16.  In 
Calder  v.  Lyall,  22  Dec.  1808,  F.  C, 
it  was  found  to  be  no  answer  to  the 
plea  of  undue  negotiation  (arising,  in 
this  case,  from  want  of  notice  of  dis- 
honour, which,  however,  with  re- 
ference to  the  point  now  in  question, 
depends  on  the  same  principle  with 
want  of  presentment),  that  the  ac- 
ceptor had  failed  before  the  biU  be- 
came due. 

The  point  has  been  also  quite  settled 

in  England.     In  Russell  y.  Langstaff, 

2  Dougl.  514,  it  was  stated,  that  Lord 

Mansfield  had  often  ruled,  that  the 

I. 


acceptor's  bankruptcy  did  not  excuse 
want  of  notice,  which  depends  on  the 
same  principles  on  this  point  with 
want  of  presentment.  The  same 
principle  was  recognised  in  Bickerdike 
y.  Bolman,  1  T.  R.  408 ;  and  also  in 
Warrington  v.  Furhor,  8  East.  242, 
although  it  was  held  there  not  to  be 
applicable,  as  the  question  did  not 
relate  to  the  negotiation  necessary  to 
preserve  recourse  against  a  party  to  a 
bill,  but  to  the  means  for  preserving 
recourse  against  a  person  bound  by  a 
separate  guarantee.  (On  this  alleged 
exception  to  its  application,  vide 
Alexander  v.  Scott,  28  Nov.  1827,  6  S. 
151,  and  postea,  Sect.  TV.  Art.  9.) 
The  objection  of  the  acceptor's  bank- 
ruptcy was  also  held  to  be  no  answer 
to  the  plea  of  want  of  presentment 
and  notice,  in  Nicholson  y.  Gouthit,  2 
H.  Bl.  612,  or  to  the  plea  of  want  of 
notice  in  WhitJieldY.  Savage,  2  Bob. 
and  PulL  277,  though  the  bankruptcy 
was  known  in  both  cases  to  the  party 
claiming  notice  before  the  term  of 
payment.  A  similar  objection  was 
disregarded  by  Lord  Ellenborough,  in 
Thackeray  v.  Blackett,  3  Camp.  154. 

U 
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When  a  bill  was  presented  the  day  before  it  became  due  to 
drawees,  who  said  that  they  had  then  no  effects  of  the  drawer,  bi 
that  he  would  probably  provide  them  before  next  day,  when  it  £i 
due,  it  was  held  that  it  should  have  been  presented  on  that  da 
and  it  was  found  to  be  no  excuse  for  non-presentment,  in  an  acticz:=>n 
against  the  drawer,  that  he  had,  on  that  day,  expressed  a  hope 
the  holder  that  the  bill  would  be  paid,  and  said  that  he  wo 
endeavour  to  provide  effects,  and  see  him  again.     The  bill, 
having  been  presented  again  till  the  day  after  it  became  due, 
plaintiff  was  non-suited  in  an  action  against  the  drawer  (a). 


-to 
Id 
ot 


Section  II. 


OF  PROTEST  FOR  NON-ACCEPTAKCE,  AND  FOR  NON-PATMENX*— 


Wlieu  protect 
necessary. 


If  the  drawee  of  a  bill  refuses  to  accept  it  when  presen 
him  for  acceptance,  or  the  drawee  of  a  bill  or  maker  of  a  note 
fuses  to  pay  it  when  presented  for  payment,  the  holder  must 
what  is  called  a  protest  as  written  evidence  of  his  having  made 
presentment,  and  of  the  debtor's  refusal.  This  is  not  necessary 
make  good  the  holder^s  claim  against  the  drawee  or  maker  of  & 
or  note ;  for,  though  a  protest  is  required  in  Scotland  by  statute 
to  warrant  summary  diligence  even  against  the  drawee  or  m 
this  party,  being  proper  debtor,  may  be  sued  by  an  ordinary  act^ 
without  a  protest.  *  Indeed,  the  chief  use  of  the  protest  is  now 
warrant  for  summary  diligence.  It  was  formerly  required  in 
cases  to  preserve  the  holder^s  recourse  against  the  drawer  and 
dorsers  (c)  ;  but  in  the  case  of  promissory-notes  and  inland  bills 
Mercantile  Amendment  Act  has  made  it  sufEcient  to  prove  presen 


to 


e 

ue 
to 
ill 
b) 

i 


a 

1 


e 


In  Eisdale  v.  Sewerhy,  11  East.  114, 
Lord  EUenboroiigh  says,  ^^  It  is  too 
late  now  to  contend  that  the  insolyency 
of  the  drawer  or  acceptor  dispenses 
with  the  necessitj  of  a  demand  of  pay- 
ment, or  of  notice  of  the  dishonour/* 
This  dictum  may  be  held  to  express  the 
law  on  the  subject,  as  it  is  now  estab- 
lished both  in  Scotland  and  in  England. 
The  Ix>rd  Chancellor,  in  ex  parte  Wil- 


son^ 11  Yes.  412,  and  in  BotiUon  ? 
StubbSf  18  Yes.  21,  refers  to  it  as 
settled  rule. 

(a)  Prideaux  t.  ColUer,  2  Stark. 
67 ;  Chitty,  p.  247. 

(6)1681,  c.  20;  1696,  c.  86. 

(c)  Stair,  1,  11,  7;  1  Bell's  Com. 
414 ;  12  Geo.  III.  c.  72,  §  41 ;  Fer- 
guson V.  Belch ^  15  June  1808,  M.  Ap. 
BiU,  16. 
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ment  and  dishonour,  to  the  effect  of  preserving  such  recourse,  by 
other  competent  evidence,  either  written  or  parole  (a).  As,  however, 
the  holder  is  seldom  willing  to  lose  the  power  of  doing  summary 
diligence,  and  as  in  foreign  bills  the  protest  is  still  required,  both 
for  that  purpose  and  to  preserve  recourse,  its  use  is  as  frequent  as 
ev^r. 

^  In  England  it  is  not  now,  and  does  not  clearly  seem  to  have 
ever  been,  necessary  for  any  purpose,  to  protest  for  non-accept- 
ance (b)  or  non-payfnent  (c)  of  inland  bills  or  promissory-notes. 
There  was  a  statutory  power  to  protest  inland  bills,  as  well  for 
non-acceptance  (d)  as  non-payment  (e)  ;  but  the  power  was  held  a 
mere  additional  remedy,  and  was  seldom  used  (/)•  With  regard 
to  foreign  bills,  a  protest  is  required  to  preserve  recourse  in  Eng- 
land (g)  as  in  Scotland.  In  both  countries,  the  necessity  for  pro- 
testing foreign  bills  seems  to  have  arisen  from  custom.  The  law  of 
the  United  States  is  the  same  as  that  of  England  (h).  In  most 
*  other  foreign  countries,  it  is  believed  that  a  protest  is  indispens- 
able (i) ;  and  whenever  any  party  requires  to  be  sued  abroad,  it 
would  accordingly  be  advisable,  whatever  may  be  the  nature  of  the 
bill,  to  take  a  protest  {k)J 

It  has  been  already  shown  (A,  that  no  bills  but  those  payable  at  For  non- 

ftoceptance  or 

or  after  sight  need  to  be  presented  for  acceptance.     Bills  payable  non-payment? 
after  date,  or  at  some  other  fixed  term,  may  be  presented  for  pay- 
ment only ;  and,  if  this  is  refused,  it  will  then  be  sufficient  to  pro- 
test for  non-payment  (m)^    But  if  the  holder  presents  separately  for  * 
acceptance,  and  it  is  refused,  there  must  be  a  separate  protest  for  non- 


(a)  19  &  20  Vict.  c.  60,  §  13. 

(6)  Windle  V.  Andrews,  1819, 2  Bar. 
and  Aid.  696. 

(c)  Brough  V.  Parkins,  1712,  2.  Ld. 
Raym.  992. 

((0  3  &  4  Anne,  c.  9,  §  4. 

(e)  9  &  10  Wil.  III.  c.  17. 

(/)  Chitty,  pp.  227,  318. 

(g)  Rogers  v.  SUvens,  1788,  2  T.  R. 
713;  Gale  v.  Walsh,  1798,  6  T.  R. 
239 ;  On-  v.  Maginnis,  1806,  7  East. 
358. 

(h)  Story,  §§  275,  281. 

(0  2  PardeesoB,  No.  421 ;  Code  de 
Commerce,  Art.  173  ;  Nouguier,  §  726 


€i  seq. ;  AUgemeine  Deatache  Wechsel- 
oidnmig.  Art  41. 

(k)  See  Ellenborough^B  opinion  in 
Legge  v.  Thorpe,  1810,  12  East.  171. 

(/)  Antea,  p.  277. 

(m)  In  Jameson  y.  OiUeiqne,  28  June 
1749,  M.  1494  and  1579,  where  a  bill, 
instead  of  being  presented  separately 
for  acceptance,  was  presented  only  on 
the  last  day  of  grace,  and  protested 
once  for  all  for  non-payment,  the 
Court,  after  taking  the  opinion  of 
merchants  both  in  London  and  Edin- 
burgh, decided  that  this  was  suffi* 
cient. 
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acceptance  (a).  On  the  other  hand,  it  has  been  held  in  England  (b) 
(and  the  doctrine  appears  correct),  that  if  a  bill  has  been  protested 
for  non-acceptance,  and  its  dishonour  duly  notified,  it  is  not  neces- 
sary either  to  present  it  again  for  payment,  and  protest  separately 
for  non-payment,  or  to  give  separate  notice  of  non-payment. 

The  form  and  manner  of  taking  a  protest  must  be  regulated  by 
the  law  or  usage  of  the  country  where  the  bill  or  note  is  to  be  pre- 
sented for  acceptance  or  payment  (c).  In  Scotland,  it  must  be 
taken  by  a  notary-public  before  two  witnesses,  and  is  then  evi- 
denced by  an  instrument  written  out  and  signed  by  the  notary, 
which  is  called  an  instrument  of  protest.  The  form  of  this  instru- 
ment, with  reference  both  to  non-acceptance  and  non-payment,  is 
given  in  the  Appendix. 

Certain  steps  are  necessary,  before  the  notary  is  entitled  to  ex- 
tend the  instrument  of  protest.  When  the  drawee  or  maker  refuses 
acceptance,  or  payment,  as  the  case  may  be,  the  creditor  in  the  bill 
or  note,  or,  if  he  be  sick  or  absent,  some  third  party  (d),  must  apply 
to  a  notary,  who  should  immediately  present  it  again,  and  demand 
acceptance  or  payment.  This  is  the  rule,  when  the  bill  is  not  payable 
at  a  different  place  from  the  drawee's  address,  in  which  case  it  should 
be  presented  by  the  notary  according  to  his  address.  But,  when  it  is 
payable  elsewhere,  and  acceptance  has  been  jref used,  it  is  necessary 
t)nly  to  protest  it  '  for  non-payment,'  without  further  presentment, 
at  the  place  of  payment,  unless  it  be  paid  to  the  holder,  on  the  day 
when  it  would  have  become  payable,  had  it  been  duly  accepted  (e). 


(a)  In  Blessard  v.  Hirst^  5  Burr. 
2670,  Goodal  v.  DoUey,  1  T.  R.  712, 
and  hoscoe  v.  Hardy y  2  Gamp.  469, 12 
East.  434,  this  doctrine  was  held  in 
England,  in  the  case  of  inland  bills, 
with  regard  to  the  necessity  of  giving 
notice  of  non-acceptance,  when  the 
bills  were  presented  for  acceptance, 
and  it  was  refused.  See  also  White- 
head V.  Walker,  31  Jan.  1842,  2  M. 
and  W.  606. 

(b)  In  Price  r.  Dardell,  cited  by 
Chitty,  467,  note  6,  Ix)rd  Kenyon  is 
said  to  have  expressed  an  opinion,  that 
notice  of  second  dishonour  was  un- 
necessary.    In  De  la  Torre  v.  Barclay, 


1  Stark.  Part  2,  7,  where  the  question 
turned  in  some  measure  on  the  neces- 
sity of  a  protest  for  non-payment  of 
two  foreign  bills,  after  acceptance  had 
been  refused.  Lord  EUenborongh  held, 
that  ^*'  a  second  protest  was  perfectly 
gratuitous  and  unnecessary." 

(c)  Pothier,  No.  166;  Nouguier,  § 
766;  Story,  §  138;  Chitty,  p.  813; 
Elder  v.  Young,  16  Nov.  1864,  17  D. 
66. 

(rf)  Molloy,  2,  10, 17  ;  see  p.  809. 

(6)  2  &  3  Wil.  IV.  c.  98.  This  Act 
was  passed  to  remove  doubts  raised  by 
Mitchell  V.  Baring,  K.  B.,  1880,  10  B. 
and  Cr.  4. 


Sect.  IL]   PROTEST  FOR  NON-ACCEPTANCE  AND  NON-PAYMENT. 


309 


It  has  been  said  (a),  that  when  a  bill  is  drawn  abroad,  payable 
in  London,  but  addressed  to  a  party  at  some  other  place,  it  may  be 
protested  for  non-acceptance,  either  in  London,  or  at  the  drawee's 
place  of  residence.  ^  But  as  the  presentment  for  acceptance  must  be 
at  the  latter  place  {antej  p.  283),  it  would  appear  preferable  to  make 
the  protest  for  non-acceptance  there  also.'  The  protest  for  non-pay- 
ment must  be  taken  in  London.  A  protest  taken,  when  the  drawee 
cannot  be  found,  and  no  place  of  payment  is  specified,  at  the  head 
burgh  of  the  county  in  which  he  last  resided,  has  been  held  ineffec- 
tual (6).     Perhaps  it  should  be  taken  at  his  last  residence  (c). 

Any  person  having  the  custody  of  a  bill  may  get  it  protested  for  At  whose 
non-acceptance  (cZ) ;  but  it  is  only  the  creditor,  or  some  person 
authomed  by  him,  who  can  get  a  protest  taken  for  non-payment,  as 
such  a  protest  would  be  obviated  by  the  debtor  offering  to  make 
payment,  which  supposes  that  there  is  a  party  capable  of  giving  a 
discharge  (e). 

The  rules,  also,  which  have  been  laid  down  as  to  the  person  to  Against 
whom  and  the  place  where  presentment  should  be  made,  in  the 
several  cases  of  the  bill  or  note  being  drawn  on  or  granted  by  a 
company  or  an  individual,  or  of  the  drawee  or  granter  being  dead  or 
absent,  are  applicable  in  general  as  to  the  person  against  whom  and 
the  place  where  a  protest  should  be  taken  (/).  If  two  persons  of  the 
same  name  and  designation  live  in  the  same  place,  and  the  possessor 
of  the  bill  does  not,  therefore,  know  to  which  of  them  it  is  directed, 
but  both  refuse  to  accept,  he  should  protest  against  both  (g). 

The  notary,  being  truly  a  witness,  ought  not  to  have  an  interest  Who  may  aot 
in  the  bill  or  note ;  and  therefore  (A)  it  has  been  held  improper  for 
the  managing  partner  of  a  bank  to  act  as  notary  in  protesting  their 
bills,  though  it  is  said  that  a  mere  stockholder  whose  interest  is  very 
remote  may  do  so.     The  Court  has  also  decided  (i)  that  a  protest  is 


(a)  Marius,  107-8. 
(6)  Glendinning^s  Creditors  v.  Mont' 
gomery,  14  June  1745,  Morr.  1449-51. 

(c)  Vide  cafie  in  the  preceding  not€, 
Morr.  1451,  where  this  appears  to  be 
suggested ;  and  ante^  p.  282,  note  (h), 

(d)  Forbes,  89.  Per  Justice-Clerk, 
Elder  v.  Young,  15  Nov.  1854,  17  D. 
56. 

(e)  1  Bell,  415;  also  antea,  p.  286. 


(/)  AnUa,  276  et  seq. 

(g)  Scarlett,  C.  11,  R.  14. 

(h)  Farries  v.  Smith,  9  June  1813, 
F.  C.  There  was  no  express  decision 
in  this  case,  regarding  the  legality  of 
the  protest,  as  recourse  was  held  to  be 
lost  for  want  of  due  notice  of  dis- 
honour. 

(0  RvsseU  V.  Kirk,  27  Nov.  1827, 
6  S.  183. 
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null^  taken  by  a  notary  on  a  bill  wherein  he  was  acceptor,  holding,  Isty 
That  he  was  excladed,  as  he  alleged  that  he  had  signed  the  bill  for 
the  drawer^s  accommodation,  and  was  therefore  interested  to  pre- 
serve recourse  against  him ;  and,  2dli/y  That,  in  no  event,  is  a  pro- 
test taken  by  an  acceptor  on  his  own  bill  valid.  They  held  no 
reduction  of  the  protest  to  be  necessary,  as  the  nullity  appeared  ex 
fade  of  it  and  of  the  bill.  It  has  also  been  decided,  that  a  protest 
is  null,  if  taken  by  a  notary  who  is  drawer  and  indorser  of  the  pro- 
tested bill  (a).  But  it  has  been  held  no  objection  to  a  protest  on  a 
bill  payable  at  the  office  of  the  drawer  and  holder^s  son,  that  he, 
being  a  notary,  had  taken  the  protest  (b).  This  doctrine  was  con- 
firmed in  another  case  (c),  where  it  was  also  decided,  that  the 
circumstance  of  the  notary  being  a  partner  of  the  drawers,  could 
not  invalidate  the  protest  to  an  onerous  holder  of  the  bill,  when  not 
apparent  ea  facie  of  it ;  and  further,  that  his  liability  for  the  com- 
pany's debts,  from  not  having  sufficiently  notified  his  retirement, 
was  not,  in  any  event,  enough  to  disqualify  him. 

It  is  said  (d),  that  in  England,  when  there  is  no  notary  at  or 
near  the  place  of  payment,  an  instrument  will  be  sufficient,  if  drawn 
up  and  signed  by  any  respectable  inhabitant  before  two  witnesses, 
and,  as  to  inland  bills,  there  is  an  enactment  to  that  effect  (e) ;  but 
no  such  rule  has  been  judicially  recognised  in  Scotland. 
Musttho  Xt  is  safest,  and  seems  most  conformable  to  principle,  that  the 

notary  himself  ^  ^  . 

present?  notary  should  himself  present  the  bill  or  note,  although  it  has  been 

questioned  whether  it  would  not  be  sufficient  that  his  clerk  should 
present  it.  In  one  case  (/),  of  a  bill  made  payable  in  London,  and 
protestable  there,  this  was  held  sufficient,  on  a  proof  that  it  was 
conformable  with  the  universal  practice  in  London.  'And  in 
another  case  (^),  of  a  bill  drawn  and  payable  in  Glasgow,  it  was 
held  sufficient  for  the  notary's  clerk  to  present,  and  the  notary 
thereafter  to  extend  the  protest  on  his  report, — it  appearing  that 
this  was  the  ordinary  practice  with  all  the  notaries  in  Glasgow 

(a)  Leith  Banking  Co.  v.  Walker's  (cOBayley,  259;  MoUoy,  2,  10, 17; 

Trustees,  22  Jan.  1836,  14  S.  332.  Ghittj,  p.  315. 

(6)  Reid  v.  Grindlay,  19  Nov.  1830,  («)  9  &  10  WU.  III.  c.  17,  §  1. 

9  S.  31.  (/)  Stevenson  v.  Stewart,  14  Nov. 

(c)  Mackenzie  v.  Smith,  23  Nov.  1764,  M.  1518,  1593. 

1830,  9  S.  52.  (g)  McCartney  v.  Hannah,  11   Feb. 

1817,  H.  76. 
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one,  and  that  it  would  be  attended  with  mach  inconvenience 

id  expense  if  the  thing  were  not  to  be  allowed  to  be  done  in  that 

ij.    On  the  authority  of  these  two  cases,  it  may  now  therefore  be 

t^^d  as  settled,  that  presentment  by  the  notar/s  clerk  is  sufficient  (a). 

fKfe.  England,  it  was  at  one  time  doubted  whether  such  a  presentment 

vv^g  valid.    That  doubt  seems  to  have  been  suggested  by  the  Ian- 

gxaage  of  Buller,  J.(&),  who  said  that  the  presentment  must  be  made 

^y  the  notary,  because  credit  was  given  to  him  as  a  public  officer ;. 

kkxxt  as  he  was  speaking  of  a  presentment  and  demand  which  had' 

l>^^cn  made  by  a  banker^s  clerk  in  order  to  a  protest,  the  language  i& 

Q^ot  applicable.    Besides,  the  common  practice  of  notaries  to  use 

th^  clerks  for  that  purpose,  as  it  would  be  impossible  otherwise  to 

(conduct  their  business,  is  a  practice  which  is  amply  justified  by  the 

l&^r  of  principal  and  agent,  and  not  questioned  in  any  case  which 

hatfl  occurred  before  the  Courts  of  England  (e)* 

If  the  debtor  in  a  bill  or  note  refuse  acceptance  or  payment  to  Noting. 
the  notary,  the  latter  makes  a  minute  at  the  time  on  the  bill  or 
^ote,  containing  his  initials,  the  year,  month,  and  day,  and  the  re- 
tixsal  to  accept  or  pay,  with  the  reason  of  refusal  (though  this  is 
not  always  noted),  and  an  account  of  his  charges.  This  is  called 
noting.  It  was  at  first  only  the  taking  of  a  memorandum  by  the 
Qot^  to  assist  his  memory  in  extending  the  protest,  and  was  said  to 
be  «« miknown  to  the  law  as  distinguished  from  the  protest"  (d).  But 
It  seems  to  be  now  held,  both  in  Scotland  and  England,  that  noting 
^  ^L  kind  of  initial  protest,  which  will  be  sufficient  in  the  meantime, 
'f  «►»  instrument  of  protest  iS  regularly  extended  afterwards.  This 
dootrine  b  applicable  equally  to  foreign  and  to  inland  bills  (e). 


Co)  MenzieB  on  ConveyanciDg,  Sd 

cd-    IS.  867. 

Cft)  Le/fley  v.  MilU,  1791,  4  T.  R. 
170. 

Co)  Note  by  the  editors,  Chitty,  p. 

1<*)  Per  Buller,  J.,  in   Leftky  v. 

^^  4  T.  R.  176. 

C«)  Brown  r.  Dunbar,  8  Dec.  1807, 

^^^.  App.  V.  Bill,  27.     In  England, 

\f^phiter$Y.  BeU,  1801,  4  Esp.  48, 

^^g  an  action  by  the  indorsee  against 

^  indoner  of  a  bill  drawn  in  Ireland, 

payable  in  I^ondon,  when  it  was  ob- 


jected that  there  was  not,  as  there 
ought  to  have  been,  a  protest  regu- 
larly drawn  up  of  the  same  date  with 
the  dishonour  of  the  biU,  Lord  Ken- 
yon  held,  *^  that  if  the  bill  was  regu- 
larly presented  and  noted  at  the  time, 
the  protest  might  be  made  at  any 
future  period."  Lord  EUenborough, 
on  this  case  coming  afterwards  before 
him,  expressed  the  same  opinion.  The 
general  doctrine  was  confirmed  in 
Geralopulo  v.  Wieler,  20  Feb.  1851,  20 
L.  J.  (C.  P.)  106. 
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Extending  the 
protest 


Stamp. 


The  notary's  duty,  after  presenting  and  noting  the  bill  or  note, 
is  to  draw  out  the  instrument  of  protest,  as  the  legal  certificate  of 
his  whole  proceedings.  This  instrument  is  generally  extended  from 
the  bill,  or,  if  that  cannot  be  obtained,  from  a  copy  (a).  If  eren 
this  cannot  be  got,  as  if  the  bill  is  lost,  the  protest  ought  still  to  be 
taken,  and  will  probably  be  sustained,  since  no  person  can  be  bound 
to  perform  an  impossible  condition  (6).  The  protest,  in  that  case, 
should  state  why  neither  the  bill  nor  a  copy  of  it  can  be  had. 
*  There  is  no  limit  to  the  time  after  the  noting,  within  which  the 
protest  may  be  extended,  though  after  the  expiry  of  six  months  it 
will  be  useless  for  the  purpose  of  using  summary  diligence.  In  one 
case  a  protest  was  sustained  which  was  not  extended  till  fifteen 
years  after  the  noting  (c).  But  there  must  be  authentic  evidence 
from  which  to  extend,  the  notary  not  being  permitted  to  trust 
to  his  memory  for  the  requisite  particulars  (d).  This  evidence 
usually  consists  of  the  marking  made  on  the  bill  at  presentment,  the 
use  of  protocols  or  registers  of  their  proceedings  having  long  been 
discontinued  by  the  notaries  of  this  country  (e).  In  one  case,  an 
improperly  stamped  protest  was  allowed  to  be  used  as  materials  for 
extending  a  new  protest  on  a  proper  stamp  (/),  It  would  appear 
to  be  competent  for  a  notary  to  extend  a  protest  of  a  bill  presented 
and  noted  by  his  clerk,  even  after  the  clerk's  death  (g).  But  if  the 
notary  who  presented  were  himself  to  die,  or  to  be  absent,  it  has  been 
doubted  whether  from  his  noting,  another  notary  could  extend  (A).* 

The  instrument  of  protest  must  be  written  on  paper  duly 
stamped,  the  stamp-duty  being  proportioned,  according  to  the  rates 


(a)  Dehers  v.  Harriot^  1  Show.  164. 
In  this  case,  a  foreign  bill  (first  aud 
second),  which  was  payable  in  Dublin, 
having  been  indorsed  to  a  third  party, 
to  whom  also  the  first  number  of  the 
bill  was  sent,  but  lost  on  the  way, 
and,  lest  the  second  should  likewise 
miscarry,  a  copy  only  of  it  having 
been  sent  to  him,  on  which  a  protest 
was  taken,  the  protest,  in  an  action 
by  an  indorser,  was  held  to  be  good, 
the  original  of  the  second  bill  having 
l)<3en  produced  at  the  trial. 

(h)  Pothier,  No.  146. 


(c)  Alexander  v.  Scott,  28  Nov  1827, 
6  S.  160. 

((/)  Barbour  v.  Newall^  23  May 
1823,  2  S.  328. 

(c)  Menzies  on  Conveyancing,  3d 
edition,  p.  367. 

(/)  Balfour  v.  LyU,  21  July  1882, 
10  S.  853. 

ig)  In  Poole  v.  Dicas,  5  May  1836, 
4  L.  J.  (C.  P.)  196,  an  entry  of  pre- 
sentment and  dishonour,  made  by  a 
clerk  in  a  notary's  register,  was  ad- 
mitted as  proof  of  dishonour  after  the 
clerk's  death. 

(A)  Chitty,  p.  32S. 
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nnentioned  in  the  Appendix,  to  the  amount  of  the  bill  or  note.  It 
hasbeen  held  (a),  that  an  instrument  of  protest  including  several 
bills  is  ineffectual,  as  being  a  fraud  on  the  Stamp  Acts,  which  re- 
q[ii.ire  a  separate  instrument  for  each  bill. 

The  bill  or  note,  with  all  the  indorsements,  whether  in  full  or  in  Contenta  of 

.  .  .      protest 

blank,  must  be  prefixed  verbatim  to  the  instrument  of  protest.     This 
is  necessary,  both  to  identify  the  bill  or  note,  and  to  indicate  to  the 
drawer  or  indorsers  what  party  is  entitled  to  payment  (b).     The 
instrument  must  then  narrate,  that  the  bill  or  note  was  presented 
for  acceptance  or  payment,  and  must  state  the  answer,  if  a  special 
one,  or  otherwise,  that  the  demand  of  acceptance  or  payment  was 
not  complied  with,  in  order  to  prove  that  there  has  been  a  failure  to 
accept  or  pay  (c),  *  though  it  seems  not  requisite  to  set  forth  at  whose 
instance  (d).'     Lastly,  it  must  declare,  that,  in  consequence  of  such 
failure,  the  holder  is  entitled  to  full  recourse  against  the  previous 
parties.     The  particulars  of  his  claim  under  this  head  shall  be  after- 
wards discussed,  in  considering  Action  and  Diligence  on  Bills  or 
Notes. 

Witli  regard  to  the  words  of  the  instrument  of  protest,  whether  Form  of  wortU 
for  non-acceptance  or  non-payment,  the  law  does  not  appear  to  be 
very  strict,  if  its  meaning  is  clearly  expressed.  Thus  in  the  case  of 
•  bill  which  had  not  been  presented  for  acceptance,  a  protest  taken 
against  the  drawer  for  exchange,  re-exchange,  and  other  damage 
^^ing  through  non-payment,  was  held  to  be  a  protest  for  non-pay- 
^^utj  although  it  did  not  bear  expressly  whether  it  was  taken  for 
non-payment  or  non-acceptance  (e).  In  the  case  here  mentioned, 
t«e  Court  adopted  another  doctrine  which  would  not  now  be 
followed,  viz.,  that  the  holder  still  had  his  recourse,  though  he  did  not 
^"^e  the  protest  for  five  months  after  the  term  of  payment,  as  the 
^^er  did  not  prove  that  he  had  thereby  suffered  loss.  But  the 
decision  as  to  the  import  of  the  protest  seems  unobjectionable.     In 

(«)   Barbour  v.   Newall,   23   May  c.  20,  says  nothing  about  the  protest, 

^^^,  2  S.  D.  328.     A  bill  of  suspeu-  except  that  the  bill  shall  be  prelixod  to 

sioQ  Wag  passed  partly  on  the  same  it ;  referring,  as  to  its  form  and  con- 

fS^^^  in  Napier  v.  Carson^  17  Jan.  tents,  to  the  previous  practice. 

18^4,  2  S.  022,  (d)  Elder  v.  Younr/,  15  Nov.  1854, 

(*)  Pothier,  No.  135.  17  D.  56. 

{c)  Vide  Form  of  Protest,  App.,  and  (c)    Yuill  v.    Richardson^   25   .July 

also  Pothier,  No.  135.     The  Act  1681,  1699,  Forbes,  94  and  95. 
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Witnesses. 


Formal  protest, 
when  com- 
pleted, is  pro- 
bative. 


another  case  (a),  a  protest  was  sastained,  which  bore  merely  that 
the  bill  had  been  ''  duly  protested/'  without  stating  that  the  protest 
had  been  taken  at  the  place  of  payment;  the  Court  holding  that  the 
words  "  ddly  protested  "  implied  that  everything  necessary  had  been 
done,  and  also  taking  into  view  that  it  was  not  the  general  practice 
to  specify  in  the  protest  that  it  had  been  taken  at  the  place  of  pay- 
ment.    But,  though  general  expressions  will  be  held  to  include  the 
particulars  falling  naturally  under  them,  yet,  if  the  protest  enters 
into  particulars,  it  must  bear  that  the  requisites  referred  to  were 
fully  observed.     For  instance,  when  a  bill  was  payable,  according 
to  its  tenor,  at  the  drawee's  house,  it  was  held  to  be  a  good  objec- 
tion against  the  protest  that  it  bore  presentment  to  have  been  made 
only  in  the  town  of  Cromarty,  where  he  resided  (6). 

The  names  of  the  witnesses  to  the  protest  must  be  stated  in  the 
instrument,  and  it  is  also  proper  to  mention  their  designations  (c)* 
But  it  has  been  decided,  that  neither  their  designations  nor  that 
subscription  to  the  protest  is  necessary,  as  bills  or  notes,  and  pro- 
tests on  them,  being  instruments  juris  gentium^  are  not  compxe- 
hended  in  the  statutory  enactments  regarding  the  solemnities  ^ 
probative  writs  in  Scotland  (d).     'In  fact,  the  insertion  of    ^ 
names  of  witnesses  is  now  a  mere  form,  the  notary  inserting  ^^1 
names  he  pleases,  and  the  witnesses  almost  never  being  present.       ^ 
Professor  Menzies  points  out,  this  custom,  however  extraordim  ^^' 
has  been  recognised  and  sanctioned  by  the  Courts  («).' 

The  instrument,  drawn  out  in  the  manner  now  described,  is  ^^ 
bative  equally  against  the  drawee  or  granter  of  the  bill  or  note,  ^ 
all  other  parties,  unless  set  aside  by  a  reduction-improbation ;  ^^ 
even  in  such  a  process,  it  has  been  held  not  to  disprove  the  ijn&tuh 


(a)  Commercial  Bank  v.  Hannay^ 
2-k  Feb.  1818,  F.  C. 

(b)  M^Kenzie  v.  Urquhart,  Jan.  and 
Feb.  1731,  Morr.  1661.  This  was  one 
of  the  points  stated ;  but  there  was 
also  an  objection  of  want  of  notice  of 
dishonour.  The  Goart  were  of  opinion 
generally  that  there  had  not  been  due 
negotiation. 

(c)  1  Bell,  4U. 

(d)  Inglis  and  Foulin  v.  M^Kie, 
1697,  Forbes,  89.     It  is  probably  the 


same  case  which  is  noticed  by  Fcffit- 
tainhall,  Morr.  16971,  imder  thensB^ 
of  IngOs  v.  Clark,  21  July  1697 ;  •* 
least  the  point  there  decided  is,  tbat  i 
protest  on  a  IhII  is  good,  though  the 
witnesses  neither  are  designed  nor 
subscribe. 

(e)  Menzies  on  ConTeyancing,  Sd 
edition,  p.  369 ;  APCartneyr.  HoMrn^ 
11  Feb.  1817,  H.  76;  Sievtnmm  r. 
Stewart,  14  Nov.  1764,  M.  1618, 
1693. 
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protesting, 


11  ment,  that  the  witnesses  merely  did  not  recollect  of  the  protest  (a), 
c  ^  Thus  it  is  not  competent  in  a  suspension,  without  a  reduction,  to 
i  plead  that  a  house  at  which  the  bill  was  protested,  as  being  the  resi- 
r  dence  of  the  acceptor,  was  not  truly  so,  but  that  his  residence  was 
I  elsewhere  (6).  A  reduction  is  unnecessary,  however,  when  the 
I  nullity  appears  ea  facie  (c).' 

I  The  bill  or  note  must,  as  already  mentioned,  be  noted  for  non-  Time  for 
acceptance  or  non-payment  as  soon  as  acceptance  or  payment  is 
refused,  and  therefore  the  time  for  noting  must  depend  on  the  time 
for  presenting,  wliich  has  been  already  fully  explained.  It  has 
been  shown,  that  in  the  case  of  a  bill  or  note  payable  at  a  fixed 
term,  presentment  for  payment  must  be  made,  and  a  protest  for 
non-payment  taken,  at  least  by  noting^  on  the  last  day  of  grace  (d). 
It  has  beea  held,  that,  when  the  last  day  of  grace  falls  on  a  Sunday 
or  holiday,  the  protest  must  be  taken  the  day  before,  and  that  a 
protest  taken  the  day  after  will  be  null  {e).  When  the  day  on 
which  notice  of  non-payment  or  non-acceptance  ought  to  have  been 
given,  though  not  regularly  observed  as  a  holiday,  is  one  on  which 
the  holder's  religion  forbids  him  to  attend  to  secular  business, — for 
instance,  when  it  falls  on  the  day  of  a  Jewish  festival,  and  the 
holder  is  of  that  religion, — it  has  been  decided  in  England  that  he 
will  be  thereby  excused  from  giving  notice  till  the  next  day  (/). 
The  same  principle  seems  applicable  to  the  presenting  or  protesting 
of  bills  or  notes ;  since  the  holder  cannot  be  expected  to  employ  a 


(a)  Berry  ▼.  Balfour,  16  July  1822, 

3  Murr.  Rep.  116. 

(6)  lelfer  v.  Barrow,  30  Nov.  1844, 
7  D.  170. 

(c)  Russell  V.  Kirk,  27  Nov.  1827, 
6  S.  133. 

(</)  AnUa,  p.  247,  and  296.  Per 
BuUer :  ^*  With  r^ard  to  foreign  bills 
of  exchange,  all  the  books  agree  that 
the  protest  must  be  made  on  the  last 
day  of  grace;"  LeflUy  v.  Mills,  1791, 

4  T.  R.  170. 

(e)  Smith  v.  Laing,  29  June  1786, 
M.  1612.  This  was  the  case  of  a  bill 
drawn  and  accepted  in  London,  where 
it  was  likewise  payable.  The  holder, 
therefore,  maintained  that  4t  must  be 
considered  as  an  English  inland  bill. 


with  regard  to  which  no  protest  was 
necessarj.  Bat  the  answer  was,  that 
it  had  been  first  indorsed  to  Laing, 
Arthur,  and  Go.  in  Scotland,  who 
afterwards  indorsed  it  to  Smith  and 
Payne  of  London  ;  and  that  the  ques- 
tion arose  from  a  claim  of  recourse, 
by  the  latter  against  the  former,  by 
virtue  of  the  indorsation,  which  was 
in  law  a  new  bill,  and  must,  as  be- 
tween them,  be  considered  as  a  foreign 
bill.  The  Court  virtually  sustained 
this  answer,  by  deciding,  as  in  the 
case  of  a  foreign  bill,  that  taking  a 
protest  on  the  day  after  the  last  day 
of  grace,  which  had  fallen  on  a  Sun- 
day, was  not  due  negotiation. 

(/)  Linda  v.  Unsxcorth,  2  Camp.  602. 
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some  reason  to  doubt  the  soundness  of  this  decision  (a).  But  it  ^iil 
afterwards  appear  that,  by  special  statute  (6),  diligence  may  proceed, 
under  certain  circumstances,  in  name  of  an  indorsee,  although  the 
protest  should  not  have  been  even  extended  in  his  name. 

Protest  when  The  doctriue  which  has  been  already  stated  as  to  presentment, 

nipt,  or  viz.,  that  the  want  of  it  is  not  excused  by  the  drawee  or  granter's 

bankruptcy  before  the  term  of  payment  (c),  is  equally  applicable  to 
protests  (d). 

when  bill  If  a  bill  or  note  is  not  written  on  the  stamp  prescribed  by  law, 

the  want  of  a  protest  will  not,  more  than  any  other  neglect  of  ne- 
gotiation, cut  off  the  holder  from  his  claim  for  any  debt  on  accoant 
of  which  it  was  given,  more  than  if  no  bill  had  been  granted. 

Protest  for  Although  the  drawee  has  accepted  the  bill,  yet,  if  he  has  ab- 

sconded or  become  bankrupt  before  the  time  of  payment,  so  that 
there  is  no  chance  of  recovering  it  from  him,  the  practice  in  Eng- 
land and  on  the  Continent  is,  that  the  holder  protests  for  better 
security,  and  gives  notice  of  his  protest  to  the  drawer  and  id* 
dorsers(e).     This  measure  serves  only  the  purpose  of  notifyiDS 
the  acceptor's  situation  to  the  drawer  and  indorsers,  so  as  to  afford 
them  time  to  make  other  arrangements  for  payment.     It  seems  to 
be  settled,  that,  on  the  one  hand,  the  holder  does  not  lose  hit  t^ 
course  against  the  drawer  and  indorsers,  though  he  should  not  tak^ 
such  a  protest ;  and,  on  the  other  hand,  that,  if  these  parties  lef^ 
to  give  better  security,  he  cannot  sue  them  on  the  bill  till  the  tBt^ 
of  payment  arrives  (/).     Such  a  proceeding  was  never  recogiii^ 
in  Scotland ;  and,  indeed,  it  seems  to  be  virtually  excluded  by  ^ 
statutes  regarding  diligence  and  action  on  bilk  and  notes  (^),  wb^^' 
in  describing  the  procedure  to  be  followed  on  them,  mentioo  ^ 
protests  but  those  for  non-acceptance  and  non-payment,  and  aa^^ 
rize  no  measures  to  enforce  payment,  either  by  sununary  dilig^^^ 
or  ordinary  action,  against  drawer  or  indorsers,  before  the  ten^ 
payment,  unless  in  case  of  non-acceptance,  or  after  this  terni^  ^ 
case  of  non-payment  (A).    If  any  of  the  parties  is  vergens  ad  inop^^ 

(a)  Vide  chap,  on  Action  and  Dili-  («)  Marius,  111 ;  Beawes,  No.  23^^ 

gence.  (/)  Beawes,  Nos.  25,  26. 

(h)  Act  12  Geo.  III.  c.  72.  (g)  1681,  c.  20;   1696,  c.  86;  I^ 

(c)  Antea,  305.  Geo.  III.  c.  72. 
(J)   Ftc/€  cases  cited.  (A)   KiVfc  Forbes,  96-7. 
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but  it  wiU  be  enough  ^^  to  present  the  bill  as  a  letter  of  credit,  and 
demand  payment,  and  to  notify  the  refusal  to  the  indorser  within  a 
reasonable  time "  (a).     The  reason  is,  that  the  indorsee  has  been 
necessarily  precluded  from  protesting  within  the  time  during  which 
a  protest  could  be  of  use.     But  the  previous  indorsers  will,  notwith- 
standing, be  entitled  to  plead,  that  the  last  indorser^  if  he  has  not 
protested  in  due  time,  has  lost  his  recourse  against  them,  and  conse- 
quently that  his  indorsee,  as  coming  only  into  his  right,  can  have  no 
claim  against  them  (6). 

As  ta  the  time  of  day  for  taking  a  protest,  it  has  been  generally 
said,  that  it  ought  to  be  taken  between  sunrise  and  sunset,  or  at 
least  during  the  usual  hours  of  business  (c).  In  other  respects,  the 
rule  on  this  point  seems  to  be  the  same  as  with  regard  to  the  hour 
of  presentment  (d). 

The  necessity,  as  well  as  the  mode  of  protesting  a  bill,  in  case 
of  a  conditional  or  partial  acceptance,  so  far  as  it  is  not  accepted 
^th  a  view  to  preserve  the  holder's  recourse  against  the  drawer  or 
^dorsers,  has  been  already  discussed  (e).  It  has  been  likewise 
shown,  that,  on  partial  payment  of  a  bill  or  note,  the  holder  must 
P*t)test  it  for  non-payment,  as  to  the  residue  (/). 

It  has  been  held  to  be  no  objection  to  a  protest,  that,  although 
^t  was  taken  in  name  of  a  bank  with  which  the  bill  had  been  dis- 
^^nnted,  the  instrument  was  afterwards  extended  in  name  of  the 
chargers,  on  their  taking  up  the  bill  from  the  bank  {g).    There  is 


Hour  for 
I)rotesting. 


Protest  on 
varying 
acceptance  or 
partial 
payment. 


Protest  by  one 
person 
extended  for 
another. 


(a)  This  was  decided,  in  conformity 

^^h  the  opinion  of  the  I^ondon  mer- 

^^baotB,  given  in  the  words  cited  in  the 

*«i^,  in  Young  v.  Forbes,  19  June  1749, 

^orr.  1580.    The  bill  then  in  question 

drawn  at  Philadelphia  on  a  per- 

in  London,  where  it  was  made 

payable.    But  both  the  indorser  and 

^^^dorsee,  between  whom  the  question 

^xqbb,  were  resident  in  Aberdeen  ;  so 

^Itit,  igreeabljto  the  principle  of  Smith 

^•Laing,  815,  note  («),  the  bill  must, 

tt  between  these  parties,  have  been 

oouidered  as  a  Scotch  bill,  though  the 

iodonee  was  probably  bound  to  follow 

tbe  roles  of  negotiation  established  in 

London,  tiie  place  where  it  was  made 

payable.    Accordingly,  the  opinion  of 


London  merchants  was  obtaine(i,  to 
the  effect  already  stated.  A  similar 
decision  was  afterwards  given  in  a 
question  of  recourse  by  the  indorsee, 
against  the  indorser  of  a  bill  indorsetl 
after  the  term  of  payment,  in  Cooper 
V.  Clark,  27  Feb.  1777,  Morr.  1604, 
and  App.  v.  Bill,  p.  3. 

(h)  In  the  case  stated  in  the  preced- 
ing note,  it  seems  to  be  implied  that 
/he  indorser  was  bound  to  have  pro- 
tested the  bill. 

(c)  Marius,  112;  Forbes,  88. 

(d)  Anted,  p.  302. 
(i)  Antca.  p.  226. 

(f)  Antea,  p.  262. 

(g)  Mackie  v.  Hilluml^  15  June 
1822,  1  S.  499. 
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But  holder 
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receiving. 
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are  those  which  proceed  on  a  protest  for  non-acceptance  by  the 
drawee. 

If  a  bill  is  drawn,  not  for  behoof  of  the  drawer,  but  on  account 
of  some  third  party,  the  drawee,  though  he  do  not  choose  to  accept 
on  this  party's  account,  may  do  it  supra  protest  for  the  honour  of 
the  drawer ;  or,  when  he  does  not  wish  to  accept  a  bill  for  behoof 
of  the  drawer,  he  may  do  it  supra  protest  for  an  indorser  (a). 

It  has  been  said  that  the  holder  cannot  refuse  such  an  accept- 
ance, if  he  has  no  reason  to  suspect  the  credit  of  the  person  offering 
it,  or  if  that  person  offers  good  security  (J).     But,  as  every  bill  is 
addressed  to  the  drawee,  and  requires  only  his  acceptance,  the  holder, 
by  taking  such  a  document,  does  not  seem  bound  to  admit  anything 
but  the  drawee's  absolute  acceptance.     This  doctrine  has  been  held 
in  the  English  Courts  (c).     It  is  laid  down  by  an  author  who  states 
the  contrary  doctrine  (rf),  that,  when  the  holder  refuses  such  a* 
acceptance,  even  from  the  drawee,  and  protests  for  want  of  an  a*> 
solute  acceptance,  the  latter  ought,  in  prudence,  to  have  his  accept- 
ance supra  protest  cancelled.     If  the  holder  does  not  take  such  *» 
acceptance  from  the  drawee,  it  would  appear  that  he  cannot  follow 
out  measures  against  the  drawer  or  indorsers  for  want  of  a  siiDp*^ 
acceptance,  since  the  drawee  is  liable  to  him  as  directly  as  under  »* 
absolute  acceptance  (e),  the  only  effect  of  the  acceptance  supra  p*^ 
test  being  to  give  the  drawee  recourse  against  the  drawer  or  indofS^^' 
for  whom  it  is  made.     Nor  will  it  be  necessary,  in  such  a  case,  *^^ 
the  holder  of  the  bill  to  give  notice  to  the  drawer  or  indorsers  Cj^' 
In  this  case,  the  acceptor  supra  protest  pays  the  expense  of  the  p^^ 
test,  as  it  is  taken  only  for  his  benefit  (g). 

There  is  reason  to  think  (although  the  matter  does  not  apf^*^*^ 
to  have  been  decided)  that  the  holder  may  take  an  acceptance     ^^ 
the  honour  of  the  drawee  from  a  third  party,  and  yet  sue  the  dra**^^ 
or  indorsers  for  want  of  acceptance  by  the  drawee,  as  he  has    ^ 
got  the  security  stipulated  by  the  bill  (A).   *  In  England,  it  is  thou^ 


b^ 


(a)  Bcawes,  Nos.  33-4. 
(6)  Scarlett,  C.  12,  R.  6 ;  Beawes, 
Nos.  27  and  36. 


(c)  Mut/ord  V.    Wakot,   1700,    12 
Mod.  411. 
((/)  Beawee,  No.  37. 
(e)  Scarlett,  C.  12,  R.  15. 


(/)  Ibid,  C.  7,  R.  16. 

(S)  Ibid,  C.  12,  R.  6. 

(A)  This  rule  is  laid  down  in   ^^^ 
modem  French  CJode  de  Commer^* 
B.  1,  t.  8,  §  4,  Na  128,  and  appe***^ 
besides,  to  be  conformable  with  aoufi^ 
principle. 
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that  the  holder's  right,  in  such  circumstances,  to  sue  these  parties 
remains  in  abeyance  till  the  maturity  of  the  bill  (a).'  At  all  events, 
the  holder,  by  taking  an  acceptance  for  the  honour  of  an  indorser, 
will  not  abandon  his  right  to  protest,  either  against  the  drawer  or 
against  any  prior  indorser  (b).  If  he  takes  an  acceptance  for  the 
drawer's  honour,  without  protesting  for  want  of  an  absolute  accept- 
ance, he  cannot  have  recourse  against  him  as  on  a  dishonoured 
bill  (c). 

Any  other  person  besides  the  drawee  may  accept  a  bill  supra  For  whom,  and 
protest  for  the  honour  either  of  the  drawer  (rf),  or  of  an  in-  intimated. 
dorser  (e)y  or  both  of  drawers  and  indorsers,  so  as  to  bind  both  to 
the  acceptor  (/).  It  has  been  even  said  that  the  holder  of  a  bill, 
after  protesting  it  for  non-acceptance,  may  accept  it  for  the  honour 
of  the  drawer,  or  of  any  indorser  (^).  In  that  case,  he  must  give 
the  same  notice  to  the  party  for  whose  honour  he  accepts,  which  he 
is  bound  to  give  to  the  drawer  and  indorsers  of  the  dishonour  of  a 
bill  (A).  In  general,  every  acceptor  supra  protest  is  bound  to  give 
such  notice  to  the  party  for  whose  honour  he  accepts ;  and,  when 
such  an  acceptance  is  made  by  another  person  than  the  drawee,  the 
holder  must  give  notice,  as  in  case  of  non-acceptance,  to  all  the  other 
parties  against  whom  he  means  to  preserve  recourse. 

Several  persons  may  accept  9upra  protest,  either  jointly  for  the  Plurality  of 
honour  of  one  person,  or  for  the  honour  of  an  individual  drawer  or  ntpra  protest 
indorser  respectively.  A  person  who  intended  to  accept  may  refuse 
to  do  so  with  another  person  ;  but,  if  he  chooses  to  accept,  he  can- 
not prevent  another  from  accepting  with  him.  Nor  does  there  seem 
to  be  any  reason  why  one  party  should  not  accept  for  honour  of  the 
drawer,  while  another  accepts  for  honour  of  an  indorser.  For, 
although  the  last  of  these  acceptors,  as  coming  in  place  of  the  in- 
dorser, will  have  relief  against  the  first,  who  comes  in  place  of  the 
drawer  (t),  that  is  a  matter  between  themselves,  and  has  no  refer- 

(a)  Chitty,  p.  238.  (e)  Beawes  and  Scarlett,  ibid. 

lb)  Scarlett,  C.  12,  R.  15.  (/)  Scarlett,  C.  12,  R.  12. 

(c)  Beawes,  No.  40.  (g)  Beawes,  No.  38  ;    Scarlett,  C. 

Id)  Bcawee,    No.    39  ;    per    Lord  12,  R.  9. 

Ellenborough,  in  Jackson  v.  Hudson,  (h)  Beawes,  No.  34. 

1810,  2  Camp.  447  ;  Scarlett,  C.  12,  (•)  Beawes,   No.  42  ;   ScarleU,  C. 

H.  10.  12,  R.  17. 

I.  X 
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fore accepting 
wpra  protest. 
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honour  of  in- 
solvent. 


Mode  of 

accepting 
tupni  protest. 


ence  to  the  holder^  to  whom  the  indorser,  as  well  as  dntweTfis 
directly  liable^  on  non-acceptance  by  the  drawee  ;  so  that  acceptuw 
for  the  indorser's  honour  is  necessary  to  protect  him,  as  well  is  tk 
drawer,  from  such  a  claim.  There  does  not,  therefore,  appeirto 
be  any  room  for  a  question  which  has  been  raised  (a),  viz^  whU 
must  be  preferred  to  the  right  of  thus  accepting  a  bill,  the  persn 
wishing  to  accept  for  the  drawer's  honour,  or  for  the  honour  oft 
prior  or  that  of  a  posterior  indorser ;  since  the  holder  cannot  be 
obliged  to  take  any  acceptance  not  in  terms  of  the  bill,  and  mij 
therefore  refuse  all  or  any  of  these  acceptances,  while,  if  he  oob- 
sents,  all  of  them  may  be  adhibited  together.  If  the  drawee  acoepli 
simply,  there  is  no  room  for  any  of  them. 

It  is  said  that,  before  a  person  accepts  for  the  drawer^s  hoiuni^ 
he  should  inquire  why  the  drawee  has  suffered  the  bill  to  be  pro- 
tested (6).  Though  this  may  be  proper  for  his  own  safety,  it  is  not 
necessary  to  make  his  acceptance  effectual,  either  to  the  holder  or 
to  himself,  as  a  ground  for  claiming  relief  from  the  drawer.  Sndi 
inquiry  is  not  necessary  to  a  person  accepting  for  the  honour  of  tt 
indorser,  since  neither  the  claim  against  him  nor  his  responsibilhr 
is  affected  by  the  state  of  accounts  betwixt  the  drawer  and  drawee  (c). 
But  it  may  be  proper,  even  in  that  case,  to  ascertain  what  chance 
there  is  of  the  indorser  and  his  acceptor  making  good  their  relief 
from  the  drawer's  funds  in  the  drawee's  hands. 

If  a  person,  having  funds  of  the  drawer  or  of  an  indorser,  accepts 
for  their  honour  after  he  knows  of  their  insolvency,  the  acceptance 
cannot  operate  as  a  transference  of  these  funds,  being  only  a  dem 
for  transferring  them  to  the  holder  of  the  bill,  in  fraudem  of  tbe 
drawer  or  indorser^s  other  creditors.  But,  if  he  has  no  such  funds, 
his  acceptance  does  not  seem  to  be  challengeable,  as  it  would  give 
him  no  more  than  the  claim  of  relief  against  their  estate,  which 
would  have  been  competent  to  the  holder  (rf). 

This  kind  of  acceptance,  after  the  bill  has  been  first  protested 
for  non-acceptance,  is  adhibited  by  the  acceptor  appearing  person- 


(a)  Forbes,  76-7. 

(6)  Beawes,  No.  45. 

(c)  Scarlett,  C.  12,  R.  20. 

(cQ  Mr  Forbes,  75,  states  that  such 
an  acceptance  is  void  in  all  cases.  In 
doing  so,  he  follows  the  authority  of 


Scaccia,  §  2,  Gloss.  6,  No.  391.  I  have 
presumed  to  lay  down  the  distinction 
stated  in  the  text,  as  it  appears  to  be 
more  conformable  with  sound  prin- 
ciple. 
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ally  before  a  notary-public  with  two  witnesses,  and  declaring  that 
he  accepts  the  protested  bill  for  honour  of  the  drawer  and  indorser, 
and  will  pay  it  when  due.  He  must  then  subscribe  the  bill  thus  : 
"  Accepted  supra  protest  in  honour  of  J.  B. ;"  or,  as  is  more  usual, 
"  Accepts  S.  P."  (a).  He  likewise,  it  is  said,  generally  subscribes, 
under  the  protest,  a  doquet,  bearing  that  he  will  pay  the  sum  con- 
tained in  the  bill  (6).  The  whole  of  these  proceedings  must  be 
narrated  by  the  notary  in  form  of  instrument,  which  ought  to  be 
sent  without  delay,  with  notice  of  the  acceptance,  to  the  party  for 
whose  honour  it  is  made.  Unless  the  nature  of  the  acceptance  is 
expressed  as  now  stated,  the  acceptor  will  have  no  recourse  against 
any  of  the  parties  {c).  Such  proceedings  are  necessary  to  bind  the 
party  for  whom  the  acceptance  is  made ;  and  also  as  a  precaution 
against  the  chance  of  the  drawee,  after  accepting  simply,  prefixing 
to  his  acceptance,  on  hearing  of  the  drawer^s  failure,  "  accepted 
supra  protest  for  the  honour  of  the  drawer  or  some  of  the  in- 
dorsers"  (d).  This  kind  of  acceptance,  therefore,  cannot  now  be 
interponed,  except  in  the  manner  already  stated,  and  after  a  protest 
for  non-acceptance.  An  acceptance  "  supra  protest,"  generally,  is 
understood,  unless  the  contrary  is  expressed,  to  be  made  for  honour 
of  the  drawer. 

An  acceptor  supra  protest  is  bound  absolutely  to  the  holder  of  Liability  of 
the  bill  for  its  amount,  without  regard  to  the  protest  (^),  that  being  protest 
intended  only  to  regulate  his  claim  of  relief.  If  the  acceptance 
supra  protest  is  general,  or  bears  to  be  for  honour  of  the  drawer, 
the  acceptor  will  be  liable  to  all  the  subsequent  indorsees ;  if  for 
the  honour  of  a  particular  indorser,  he  will  be  liable  to  the  parties 
after  this  indorser.  But  his  obligation  is  only  conditional,  viz.,  in 
case  the  drawee  should  fail  to  pay ;  and  therefore,  although  the 
drawee  has  refused  acceptance,  yet,  as  he  may  pay,  the  bill  must  be 
protested  for  non-payment  before  the  acceptor  supra  protest  can  be 
liable  (/). 

(a)  Beawes,  No.  38 ;  Chitty,  p.  239.  (/)  This  was  decided,  after  a  full 

(h)  Chitty,  374.  consideration  of  authorities,   by  the 

(c)  Carstairs  v.    Paton,    16    Dec.  Court  of  King's  Bench,  in  Hoare  v. 
1703,  M.  1629.  Cazenovfy  1812,  16  East.  391 ;  vide 

(d)  Forbes,  74.  also  Pothier,  No.  137.     A  similar  de- 

(e)  Implied  in  Mutford  v.  Walcot,  cision  was  also  given  by  the  Court  of 
1700,  12  Mod.  41 1 .  King's  Bench  in  WiUiams  v.  Germaine, 
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It  was  once  held,  in  a  case  where  a  party  (after  the  drawee  U 
refused  to  accept)  accepted  for  honour  of  the  drawer,  bat  ooljii 
be  paid  if  the  bill  be  ^^  regularly  protested  and  refnsed,"  thit^iB 
consequence  of  such  an  acceptance,  the  bill,  thou^  made  pajiUe 
in  London,  must  be  again  presented  to  the  drawer  for  pflymoityit 
his  residence  (Liverpool),  and  protested,  before  it  could  be  TiEdb 
presented  for  payment  to  the  acceptor  supra  protest  in  London  (ai 
The  decision  was  rested  on  the  peculiar  terms  of  the  aoceptaBCt 
But,  though  it  had  been  in  general  terms,  it  seems  to  haye  bca 
held  that,  according  to  the  practice,  presentment  at  the  drawcrt 
residence,  though  not  necessary,  would  have  been  good.  By  t  sok- 
sequent  statute,  however,  already  noticed  (6),  it  is  enacted,  tbit, 
when  a  bill  made  payable  at  a  different  place  from  that  of  tk 
drawee's  address,  has  been  presented  for  acceptance,  and  that  Im 
been  refused,  it  may  be  protested,  without  farther  preseDtmenty  it 
the  place  of  payment,  unless  it  be  paid  to  the  holder  on  the  dir 
when  the  bill  falls  due. 

^  As  there  was  some  doubt  when  bills  accepted  supra  protest  for 
honour  should  be  presented  for  payment  to  the  person  who  has  n 
accepted  them,  after  they  have  been  protested  for  non-payment  hj 
the  drawee,  an  Act  (6  &  7  Will.  IV.  c.  58)  was  passed  to  regubrte 
the  time.  By  that  Act  the  holder  is  allowed  the  day  after  the  day 
on  which  the  bill  fell  due,  to  present  to  the  acceptor  supra  protest : 
or,  if  the  acceptor  s^ipra  protest  lives  at  a  different  place  from  that 
where  the  bill  was  payable,  the  holder  has  the  same  allowance  of 
time  to  forward  the  bill  for  presentment.  If  the  day  after  the  bill 
falls  due  happens  to  be  a  Sunday,  Good  Friday,  or  Cbristmas-day. 
or  a  day  appointed  by  royal  proclamation  for  fast  or  thanksgiving, 


1827,  7  B.  and  Cr.  4G8,  where  a  bill 
payable  thirty  days  after  sight,  from 
the  date  of  presentment  for  accept- 
ance, which  would  have  made  the  day 
of  payment  14th  August,  having  been 
refused  by  the  drawee,  but  accepted 
for  the  drawer's  honour,  payable  22(1 
August,  it  was  held,  Ist^  That,  to  give 
a  claim  against  the  acceptor,  or  ngains^t 
the  draw^er,  it  was  necessary  to  pre- 
sent it  to  the  drawee  for  payment  only 
on  22d  August ;  but,  2(//v.  That,  when 


presentment  to  the  drawee  for  pftv- 
ment  was  not  averred  in  the  declin- 
tion  (though  the  bill  yras  averwrf  ir 
general  to  have  been  duly  prc«ented) 
judgment  must  be  arrested,  bothagains 
the  drawer  and  against  the  acceptor  foj 
his  houour. 

(a)  Mitchell  v.  Barirtg^  10  B.  am 
Cr.  4. 

{b)'2Sid  W.  IV.  c.  98,  afiUa,  p.S(^ 
Vide  Cliitty  on  the  object  of  thi 
statute,  p.  241. 
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the  holder  has  till  the  day  after  it  for  these  purposes.  The  Act 
regulates  in  a  similar  manner  the  time  for  presentment  for  payment 
to  a  referee  in  case  of  need.' 

On  the  other  hand,  he  will  have  a  claim  of  relief  for  the  amount  Bight  of  such 
of  the  bill^  and  for  all  costs  and  charges  (a),  against  the  party  for  recourse, 
whose  honour  he  accepted,  and  against  the  previous  parties,  who  are 
liable  in  relief  to  his  principal  (&).  But,  to  secure  this  recourse, 
notice  must  be  given  to  all  these  parties,  either  by  him  or  his  prin- 
cipal, or  by  some  other  party  interested,  of  the  acceptance  supra 
protest,  as  required  with  regard  to  notice  of  dishonour.  The 
acceptor  supra  protest  has  no  claim  against  any  parties  subsequent 
to  the  person  for  whose  honour  he  accepted.  For  instance,  an 
acceptor  for  the  drawer  has  no  claim  against  an  indorser,  nor  an 
acceptor  for  the  honour  of  a  prior  indorser  against  a  posterior  in- 
dorser (c).  If  the  holder  of  a  bill  accepts  for  honour  of  a  certain 
party,  he  can  have  no  claim  of  relief  as  acceptor  against  the  in- 
dorsers  subsequent  to  that  party,  though  he  does  not  lose  his  claim 
against  them  as  holder.  Nor  can  he  proceed  against  them  as  for 
non-acceptance,  since  his  acceptance  was  intended  to  relieve  the 
party  for  whom  it  was  made  from  being  sued  for  non-acceptance, 
and  must  therefore  produce  the  same  benefit  to  them,  who  are  in 
his  right.  His  claim  against  them  as  holder  cannot  be  effectuated 
till  the  bill  has  become  due. 

The  drawee  of  a  bill,  after  it  has  been  protested  for  non-accept-  »nd  payment 

.  ,    ,        .  of  ohaxf^ 

ance  and  accepted  supra  protest,  may  still  adhibit  his  acceptance, 
for  example,  on  getting  new  advice  from  the  drawer ;  although  the 
holder  is  not  therefore  bound  to  release  the  party  who  has  accepted 
supra  protest  (d).  In  such  a  case,  the  drawee  must  pay  the  ac^ 
ceptor  supra  protest  his  charges,  which  are  available  against  the 
drawer  and  indorsers,  and  must  therefore  be  good  against  him  (e). 
So,  a  party  accepting  for  the  drawer^s  honour  must  refund  these 
charges  to  a  person  who  has  accepted  supra  protest  for  the  honour 
of  an  indorser. 


(a)  Scarlett,  C.  12,  R.  19.  (c)  Beawes,  No.  49. 

(h)  Beawes,  No.  49;  vide  Smith  v.  (d)  Ibid,  No.  41. 

Nisi/en,  1  T.  R.  269,  which,  although  (e)   Scarlett,    C.    12,    R.    16,  17  ; 

it  was  a  case  of  payvient  supra  protest,  Forbes,  77. 
involved  the  aame  principle. 


\ 
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2.  Payment  supra  Protest, 
By  whom  When  payment  of  a  bill,  whether  foreign  or  inland,  or  of*     a 

made. 


promissory-note,  has  been  refused,  any  person  not  a  party  to  it  lacm  ^y 
pay  it,  for  honour  either  of  the  drawer  or  any  of  the  indorsers  (^:»). 
But  he  cannot,  it  is  said,  be  allowed  to  pay  for  honour  of  a 
against  his  express  orders  (J),  and  he  will  acquire  no  right  of 
by  so  doing.    The  drawee  of  a  bill,  as  he  may  accept,  may  also  l>^y 
supra  protest,  for  the  honour  either  of  the  drawer  or  of  any    i^- 
dorser,  unless  he  has  previously  accepted  simply ;  in  which  case    l^e 
cannot  pay  for  the  honour  of  an  indorser,  because  he  is  then  bom^J*^ 
to  all  the  indorsers  absolutely,  whether  he  has  effects  of  the  dra'^^^^ 
or  not  (c).     But,  if  he  has  not  effects,  and  this  can  be  proved,  w:m^^^^ 
withstanding  his  acceptance,  by  the  drawer's  writ  or  oath,  he  nr^^J 
suffer  the  bill  to  be  protested,  and  pay  supra  protest,  whereby    *^® 
will  have  recourse  against  the  drawer  (d).     He  will  not,  howe"^^^^' 
be  entitled  to  summary  diligence  against  the  drawer  on  the  1:^^**> 
because  ex  facie  of  it  he  is  the  proper  debtor. 
How  made.  j^  general,  no  party  ought  to  pay  a  bill  or  note  for  honoMT'    ^ 

any  other  party,  unless  it  has  been  previously  protested  for  n^^ 

'^^a»iB  ^3fi 

payment.     Nor  can  payment  be  safely  made,  if  the  protest  "W^ 
been  taken  beyond  the  days  of  grace,  because  such  a  protesC^ 
null  (e).    Even  a  person  who  has  previously  accepted  supra  prot^^^ 
as  has  been  shown,  is  not  bound  to  pay,  till  the  bill  has  been  p> 
tested  for  non-payment,  as  well  as  for  non-acceptance,  against  ^^ 
drawee  (/).     It  is  said,  indeed,  that  he  may  pay  without  sudiP-- 
protest  for  non-payment,  if  the  person  for  whose  honour  he 
cepted  has,  in  the  meantime,  approved  of  his  acceptance  (g). 
a  person  who  has  not  previously  accepted  supra  protest,  besii 
requiring  a  protest  for  non-payment,  must  also,  to  pay  safely, 
clare  before  a  notary  that  he  does  so  in  honour  of  the  drawer  - 
some  other  party,  and  such  declaration  must  be  engrossed  by 

notary,  either  in  the  protest  for  non-payment,  or  in  a  separate  i 

* 

(a)  Marias,  128.  (d)  Beawes,  No.  52. 

(h)  Dupuys  de  la  Serra,  C.  9,  No.          {e)  Forbes,  115. 

21.  {f)Antm,Z2Z, 

(r)  Reaweft,  No.  51.  (g)  Beawee,  No.  48. 
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sti-ument  (a).  It  has  been  argued^  and  with  justice^  that  no  such 
protest  requires  to  be  taken  before  payment,  by  a  person  who  has 
previously  accepted  supra  protest,  because  he  must  be  presumed  to 
psty  under  the  qualifications  expressed  in  his  acceptance  (b). 

The  rules  regarding  notification  of  payment  supra  protest  to  intimation. 
the  party  for  whose  honour  it  is  made,  by  sending  the  protest  on 
Mrhich  it  proceeds,  or  otherwise,  are  the  same  as  with  regard  to 
acceptance  supra  protest  (c).  It  is  said,  indeed,  that,  when  the 
acceptor  supra  protest  lives  in  a  different  place  from  the  original 
drawee,  so  that  notice  of  the  latter^s  non-payment  of  the  bill  cannot 
be  given  on  the  day  when  it  has  been  protested  against  him  for 
non-payment,  a  reasonable  time  will  be  allowed  for  giving  notice. 
In  general,  such  notification,  to  secure  recourse,  must  be  given 
within  the  same  time  as  notification  of  the  dishonour  of  a  bill  is 
given  by  the  holder  to  the  drawer  or  indorsers  (d). 

It  has  been  said,  that  the  holder  of  a  bill  is  not  obliged  to  take  Can  holder 
payment  supra  protest,  unless  the  party  offering  it  declares  that  payment  ? 
^he  credit  of  the  person  for  whom  he  offers  it  was  specially  recom- 
'i^ended  to  him  (e).     But  it  may  be  doubted  whether  he  can  refuse 
such  an  offer  of  payment  on  any  ground. 

It  has  been  stated,  that,  when  several  parties  offer  to  pay  a  bill  Case  of  several 
^^  note  supra  protest,  preference  must  be  given  to  him  who  offers 
payment  for  the  honour  of  the  drawer,  and  to  him  likewise  who 
offers  payment  for  a  prior  indorser,  over  him  who  offers  it  for  a 
posterior  indorser  (/).  The  principle  appears  to  be,  that  payment 
^^ht  to  be  taken  from  the  person  coming  in  place  of  the  party  by 


(a)  Scarlett,  C.  18,  R.  4 ;  Marius, 

^^^;  Beawee,  No.  53.    The  extension 

^^  a  regular  instrument  of  protest  at 

***^  term  of  payment,  and  not  after- 

^*«b,  is  said  to  have  been  held  neces- 

**^,  in  order  to  authorize  recourse  on 

^  iM^yment  supra  protest,  in  the  case 

^  VandewaU  v.  Tyrell,  1  M.  and  Malk. 

^ ;  bat  that  case  is  now  ascertained 

^  We  been  misreported,  and  in  Ge- 

^ahpuio  V.   Wiekr,  20  Feb.  1851,  20 

^  J.(C.  P.)  105,  an  instrument  of  pro- 

^  afterwards  extended  by  the  notary 

^^om  an  entry  made  at  the  time  in 

">8  notarial  register  was  held  good. 


(b)  Forbes,  116-7. 

(c)  Antea^-p,  821. 

(rf)  Dupuys  de  la  Serra,  C.  10,  No. 
10.  Scaccia,  §  2,  Gloss.  5,  No.  362, 
refers  to  a  case  which  was  decided  on 
the  same  principle.  Forbes,  114,  re- 
fers to  these  authorities,  and  repeats 
their  doctrine.  See  also  Ochterlony 
V.  Hunter,  28  Dec.  1743,  decided  on 
appeal,  9  April  1745,  M.  1567,  and 
1  Pat.  App.  396. 

(e)  Scarlett,  C.  18,  R.  6;  Beawes, 
No.  55. 

(/•)  Forbes,  11  r>. 
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Kemedy  of 
party  paying 
myra  protest. 


whom  the  bill  or  note  is  most  properly  dae.  But  the  case  is  not 
likely  to  occur.  The  party  who  has  paid  for  honour  of  a  posterior 
indorser  mast,  it  is  said,  take  back  his  money,  unless  he  has  al- 
ready redrawn  it,  from  any  party  offering  to  pay  for  the  drawer  or 
for  a  prior  indorser,  provided  sach  party  indemnifies  him  for  his 
charges,  to  which  he  has  the  same  claim  that  an  acceptor  for  honoor 
of  a  posterior  indorser  has  against  the  acceptor  for  honour  of  the 
drawer,  or  of  a  prior  indorser  (a). 

A  person  paying  a  bill  or  note  for  honour  of  a  party  to  it,  eva 
without  his  knowledge  or  consent,  is  said  to  be  entitled  to  require 
from  the  holder  a  transference  of  his  right  (b).  Sut  he  cannot  be 
entitled  to  an  absolute  transference,  because  his  mode  of  interfa- 
ence  excludes  him  from  having  such  a  claim  as  the  holder  would 
have  had,  against  parties  posterior  to  the  individual  for  whose 
honour  he  pays.  On  the  other  hand,  though  he  has  got  no  fonnal 
transference,  he  will  have  the  same  claim  on  the  bill  or  note  that 
the  holder  could  have  made  against  the  party  for  whose  honour  he 
made  payment,  and  against  the  parties  liable  to  him  (c).  He  has 
therefore  a  claim  against  the  acceptor  who  has  failed  to  pay,  be- 
cause he^  being  primary  debtor,  is  liable  to  all  the  other  parties,  and 
therefore  to  the  party  for  whose  honour  payment  has  been  made. 
But  if  the  drawee  has  accepted  without  value  from  the  drawer,  and 
this  is  proved  in  Scotland  by  his  writ  or  oath,  the  party  paying  for 
the  drawer's  honour,  being  only  in  his  right,  will  have  no  f'l^im 
against  tlie  acceptor  (d).    A  party  paying  for  the  honour  of  an 

protest  appears  to  cany,  siiice  it 
merely  puts  him  into  the  situation  of 
the  party  for  whose  honoor  he  pays. 
He  cannot,  therefore,  be  considered  n 
an  indoreee  to  all  intents  and  pur- 
poses. Thoe  is  no  decision  finding 
him  entitled  to  claim  from  a  parcr 
posterior  to  the  person  for  whose  hon- 
oor he  has  paid.  The  doctrine  nov 
stated  is  confirmed  by  Baylev,  3:^. 
and  bj  the  case  of  Hail  v.  'Pi{nzhL 
there  cited  by  him.  Mde  on  the'same 
subject.  Smith  v.  ^VtAtira.  17^6,  1  T.  B. 
26i>,  where  a  peison  paying  for  the 
honour  of  the  drawers  was  foond  en- 
titled to  i>ecover  from  them. 
(i/)  Ex  part f  LaaO^ert,  IS  V«^  17?. 


(ti)  Forb^  115;  antea^  821. 

lb)  Scarlett,  C.  18,  R.  7. 

(r)  Scarlett,  C.  18,  K.  5.  This  rule 
was  followed  in  Mertens  v.  Wiunington, 
1  £sp.  112,  where  a  party  paying  for 
the  honour  of  an  indorsee  was  found 
entitled  to  recover  against  the  drawer. 
Ixkrd  Kenyon,  in  this  case,  laid  it 
down  generally,  that  a  purty  so  paying 
acquires  thereby  all  the  indorsee's 
rights,  so  as  to  be  entitled  to  rwover 
from  the  different  }>arties  to  the  bill. 
But  it  di.>es  not  appear  that  he  can 
recover  frv^m  any  except  the  party  for 
whose  honour  he  fiaid,  or  the  }>anies 
prior  to  him  on  the  bilL  This  is  all 
the  right  which   his  payment   stipra 
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indorser  will  not  be  affected  by  this  circamstance,  because  the  in- 
dorser,  in  whose  right  he  stands,  has  a  claim  independent  of  it.  In 
England,  where  acceptances  are  admitted  on  a  protest  for  better 
security,  after  the  drawee  has  accepted  (lest  he  should  become  bank- 
rupt), a  person  who  has  accepted  even  for  the  drawer's  honour, 
after  an  acceptance  by  the  drawee,  has  been  found  entitled  to  claim 
on  the  drawee's  estate  (a).  But  such  a  party,  having  accepted  be- 
fore the  term  of  payment,  was  probably  led  to  do  so  by  the  drawee's 
acceptance,  which  warranted  him  to  believe  that  the  latter^s  funds, 
at  least  so  far  as  they  went,  would  be  applied  in  payment  of  the 
bill,  whereas  a  person  paying  after  the  drawee  had  failed  to  pay, 
could  not  be  supposed  to  rely  on  him.  Such  a  person  is  justly 
placed  in  the  situation  of  the  party  for  whose  honour,  and  in  reli- 
ance on  whose  credit,  he  made  payment. 


Section  IV. 

NOTICE  OF  NON-ACCEPTANCE  OR  NON-PAYMENT. 

1.  Necessity  for  Notice, 

When  acceptance  or  payment  of  a  bill,  or  payment  of  a  note,  is  P^n^se  of 
refused  by  the  drawee  or  granter,  or  is  not  made  in  terms  of  the  notice. 
bill  or  note,  it  is  necessary,  to  preserve  recourse  against  the  other 
parties,  that  notice  should  be  given  them  of  non-acceptance  or  non- 
payment. This  rule  is  equally  applicable  to  foreign  and  to  inland 
bills.  The  purpose  of  it  is,  that  the  several  parties  may  take  mea- 
sures to  secure  themselves,  by  recurring  against  the  persons  liable  to 
them  respectively  on  the  bill  or  note ;  for  instance,  that  the  drawer 
may,  on  non-acceptance,  withdraw  his  effects  from  the  drawee,  and 
that  the  other  parties  may  seek  payment  or  relief  from  those  prior  to 
them.  But  the  rule  is  not  relaxed,  although  it  should  appear  that 
the  previous  holders  have  not  been  prevented,  by  want  of  notice, 
from  doing  all  which  they  could  otherwise  have  done  for  their 
indemnity.  This  would  indeed  appear,  at  first  sight,  to  be  the 
natural  result  of  the  principle  now  stated  ;  and,  accordingly,  it  was 

(a)  Ex  parte  Wackerhath^  6  Ves.  674. 
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Damage  by 
want  of  notice 
need  not  be 
proved. 


Exceptions. 


once  held  both  in  Scotland  and  England,  that  the  party  pleading 
want  of  notice  must  prove  that  he  had  thereby  suffered  damage. 

But  the  contrary  rule  is  now  settled^  viz.,  that  failure  in  giving 
due  notice,  or  in  any  other  step  of  negotiation,  absolutely  bars  re- 
course, and  that  it  is  not  competent  to  inquire  whether  injmy^  has 
been  thereby  sustained  or  not  (a).      The   principle   of  this     rale 
appears  to  be,  that,   although  the  original  purpose  of  requiring 
notice  of  dishonour  was  to  enable  the  parties  receiving  it  to  avoid 
loss,  it  is  more  beneficial  to  the  commerce  of  bills  to  deny  recourse, 
wherever  such  notification,  or  any  other  step  of  negotiation,   has 
been  neglected,  than  to  allow  an  inquiry  in  each  case,  whether  dam- 
age has  been  thereby  sustained  or  not.     The   same  rule,  after  a 
similar  fluctuation  of  opinion,  has  been  adopted  in  England   (&)* 
It  has  been  held,  for  instance,  agreeably  to  the  doctrine  already 
explained  (c),  both  that  the  drawer  must  be  presumed  to  have  val^® 
in  the  drawee's  hands,  and  that  the  indorsee  has  given  value  to  the 
indorser  (d) ;  and,  in  a  case  betwixt  an  indorsee  and  drawer,  wb^^ 
the  latter  pleaded  want  of  notice,  the  indorsee  was  not  allowed  ^ 
prove,  in  answer  to  the  objection,  that  the  drawer  had  not  theJ^'^J 
suffered  loss,  as  his  effects  were  still  entire  in  the  drawee's  haJ^^' 
it  being  laid  down,  that  "  the  only  case  in  which  notice  is  dispeJ^*^^ 
with,  is  where  there  are  no  effects  of  the  drawer  in  the  dra^^'^^* 
hands"  (e).     The  nature  and  limits  of  this  exception  to  the  ^^^ 
trine  of  notice  shall  be  afterwards  considered.     There  is  an<F^** 
apparent  exception,  viz.,  that  when  a  bill  written  on  a  wrong  st^^^ 
was  indorsed  in  payment  of  goods,  the  indorse!*  was  held  not  t^^ 
discharged  from  the  price  of  the  goods,  by  want  of  notice  of  the    ^^ 


(a)  In  illustration  of  the  old  law  on 
the  subject,  vide  Swinton  v.  Lady 
Craigniillary  28  June  1706,  Morr. 
1548;  Brown  v.  Hume,  14  Nov.  1705, 
Morr.  1546;  Yuill  v.  Richardson,  25 
July  1699,  Forbes,  94,  Morr.  14996 ; 
ArKenzie  v.  Urquhart,  Jan.  and  Feb. 
1731,  Morr.  1561,  and  opinions  ex- 
pressed by  some  of  the  judges  in  Hen- 
derson V.  Duthie,  19  Jan.  1799,  Morr. 
App.  r.  Bill,  p.  9.  In  support  of  the 
doctrine  now  established,  vide  Little- 
John  V.  Allan,  12  Dec.  1746,  Morr. 
1569  ;  LangUy  v.  Hogg,  17  June  1748, 


Morr.   1574,    and  cases  cited  a 
p.  805,  note  (e).     In  the  first 
these  cases  were  noticed  in  detail ; 
this  has  since  been  deemed  anii< 


ih 


sary. 

(h)  Chitty,  p.  219,  and 
cited,  all  of  which  either 
imply  the  necessity  of  notice, 
also  cases  cited  antea,  p.  305,  note 

(c)  Antea,  p.  305  ei  seq, 

(d)  Per  Buller,  J.,  in  Bickerdik^ 
Bolman,  1786,  1  T.  R.  406-9. 

(e)  Per  Ixjrd  Kenyon,  in  Dtnnif 
Morrice,  1800,  3  Esp.  158. 
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honour  of  the  bill  (a).  But  this  decision  proceeded  on  the  ground 
that  there  had  been  no  payment,  as  there  was  truly  no  bill.  In  all 
ordinary  cases,  the  rule  as  to  notice  is  absolute.  It  is  a  further  illus- 
tration of  the  rule,  that  the  decisions  already  quoted  (i),  to  show 
that  the  holder  cannot  be  excused  by  the  failure  of  the  acceptor,  or 
any  of  the  other  obligants  in  the  bill  or  note,  are  applicable  to  notice, 
as  well  as  to  any  other  step  of  negotiation. 


2.  Form  and  Contents  of  Notice, 

No  particular  form  is  required  in  giving  notice.  But  every  what  notice 
notification  implies,  and  it  is  advisable  to  make  it  express  distinctly, 
Xatj  That  the  bill  or  note  has  been  dishonoured  by  non-acceptance  or 
non-payment,  or  at  least  by  not  being  accepted  or  paid  agreeably  to 
its  tenor  (c)  ;  2d,  *  Where  a  protest  is  necessary  {d)y  that  it  has 
been  in  consequence  protested ;  and,  ^dy  That  the  holder  claims  re- 
course from  the  party  to  whom  the  notice  is  addressed,  for  principal 
sum,  interest,  costs,  and  re-exchange  {e).  These  particulars,  how- 
ever, are  seldom  all  expressed,  nor  is  it  necessary.  For  instance, 
although  every  notice  must  import  that  payment  is  expected  from 
the  person  receiving  notice,  this  need  not  be  stated  expressly,  since 
the  circumstance  of  the  holder  giving  notice  implies  that  he  looks 
for  payment  to  the  person  receiving  it  (/).  The  same  thing  is 
implied  even  when  the  notice  comes  from  another  person  than  the 
holder,  as  from  an  indorser,  who  has  got  notice,  and  has  a  claim  of 
recourse  against  the  person  to  whom  he  gives  it.     Nor  must  the 


(a)  Cundy  v.  Marriot,  1831,  1  B. 
and  Ad.  696. 

(h)  Antea^  805,  note  (d).  See  aLao 
Thomson  v.  M'Ruer,  20  Jan.  1808,  1 
Bell's  Comm.  421,  n.  5 ;  and  Rohde 
V.  Proctor  (Q.  B.  1826),  4  B.  and  C. 
517. 

(c)  In  Margeson  v.  Noble^  2  Chitty, 
R.  364,  notice  of  non-payment  was 
held  sufficient,  though  accompanied  by 
a  statement,  that  the  maker  of  the  note 
said  that  he  would  pay  in  a  week. 

(d)  19  &  20  Vict.  c.  60,  §  13. 

(6)  Vide  1  Bell,  415.  '  Mr  Bell  says, 
"  The  notice  must  at  least  import,  1. 


That  the  bill  (which  should  be  mi- 
nutely described  and  identified)  was 
not  accepted  or  not  paid  ;  2.  That  it 
was  thereupon  protested  ;  and  3.  That 
the  bill-holder  claims,  in  recourse 
against  the  person  to  whom  the  notice 
is  given,  the  sum  in  the  bill,  interest, 
costs,  and  re-exchange.^'  As  will  im- 
mediately be  seen,  this  requires  the 
notice  to  be  much  more  specific  than 
the  recent  English  decisions  require.' 
(/)  This  appears  to  be  the  fair  con- 
struction of  the  opinion  expressed  by 
the  Court  of  King^s  Bench  in  Tindal 
V.  Brown,  1  T.  R.  167. 
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Insufficient 
notices. 


Sufficient 
notices. 


JU 


ST 


notice  always  bear  that  the  bill  or  note  has  been  protested ;  an 
indeed,  in  one  case  (a)^  where  it  stated  expressly  that  the  bill 
7iot  been  protested^  the  Court  held  this  to  mean  merely  that  the  in 
strument  of  protest  had  not  been  extend^dy  and  that  it  was  still  lef 
to  be  understood  that  it  had  been  noted. 

But  it  has  been  held  in  England  (b\  that  a  letter  to  an  indorse:: 
demanding  payment  was  not  sufficient  notice,  as  it  did  not 
expressly  that  the  acceptor  had  failed  to  pay,  or  even  that  the  bil 
had  been  accepted.     It  has  been  also  decided  {c\  that  a  letter 
the  holder's  agents,  stating  that  they  would  take  measures  to  recovec^ 
payment,  if  not  made,  was  not  sufficient  notice,  and  did  not  irnpl 
that  the  bill  had  been  dishonoured,  which  must  be  intimated, 
well  as  that  the  holder  looks  to  the  party  for  payment.     *  AlthouglrM""S*^ 
this  decision  has  been  ^^  universally  condemned  "  {d)y  it  still  remains 
the  law  of  England ;  and  on  its  authority,  other  decisions,  involvi 
equally  great  hardship,  have  been  pronounced,  more  especially  i 
the  Court  of  Common  Pleas.     Thus  the  following  notices 
held  bad  : — "  The  promissory-note  for  L.200,  drawn  by  K.,  dated 
18th  July  last,  and  payable  three  months  after  date,  became  due 
yesterday,  and  is  returned  to  me  unpaid.    I  therefore  give  you  notice 
thereof,  and  request  you  will  let  me  have  the  amount  forthwith**  (<). 
^^  This  to  inform  you  that  the  bill  I  took  of  you  is  not  took  np,  and 
4s.  6d.  expense  and  the  money  I  must  pay  immediately"  (/). 

^  These  decisions  having  been  felt  to  carry  the  law  too  far,  veiy 
small  differences  have  been  permitted  to  take  the  case  out  of  their 
principle ;  and,  indeed,  some  of  the  decisions  are  not  at  all  reconcil- 
able. In  the  Court  of  Exchequer  the  rule  was  laid  down,  that  the 
notice  was  sufficient  if  it  would  be  inferred  from  it  by  any  man  of 
business  that  the  bill  had  been  presented  to  the  acceptor,  and  had 
not  been  paid  by  him,  though  it  should  not  state  so  in  terms. 


5b 


*^^ 


_1 


(a)  Drown  v.  Dunbar^  8  Dec.  1807, 
Morr.  App.  i?.  Bill,  27. 

(6)  Per  Abbott,  C.  J.,  in  Hartley  v. 
Case  (K.  B.  1825),  1  C.  and  Pay.  556. 
A  rule  for  a  new  trial  was  afterwards 
discharged,  after  full  argument ;  4  B. 
and  Cr.  339. 

(c)  Solarte  v.  Palmer^  7  Bingh.  530; 
affirmed  by  the  Exchequer  Chamber 


and  House  of  Lords,  1  Bingh.  N.  S. 
194. 

(rf)  Per  Pollock,  C.B.,  in  I\inl  t. 
Joel,  27  L.  J.  (Ex.)  380. 

(e)  Boulton  v.  Welsh,  1837,  6  L.  J. 
(C.  P.)  243. 

(/)  Messenger  r.  Southey,  18  May 
1840,  9  L.  J.  (C.  P.)  278.  See  also 
Caunt  V.  Thomson,  14  Feb.  1849,  18 
L.  J.  (C.  P.)  125. 
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CDn  this  principle,  the  following  notices  were  sustained :  **  A  pro- 
nnis8orj-note  (duly  described)  became  due  yesterday,  and  is  returned 
cs.Dpaid.     I  have  to  request  you  will  remit  the  amount,  with  Is.  8d., 
rBOting"  (a).     "The  bill  (described)  bearing  your  indorsement  has 
|>een  presented  for  payment  to  the  acceptor  thereof,  and  returned 
c3li8hoiiotired,  and  now  lies  overdue  and  unpaid  with  me,  as  above, 
of  inrhich  I  hereby  give  you  notice  "  (ft).     In  another  case,  a  notice 
-to   the  same  effect,  but  shorter,  was  sustained.     It  was  in  these 
tiBTtna :   ^^  I  am  instructed  by  M.  to  give  you  notice  that  a  bill 
^describing  it)  has  been  dishonoured "  (c).     In  these  notices  (as  in 
many  others)  it  will  be  observed  that  there  is  no  direct  demand  for 
payment.   In  a  subsequent  case,  there  was  neither  this  demand,  nor, 
^rhat  was  supposed  to  be  of  more  consequence,  anything  implying 
that  a  demand  had  previously  been  made  on  the  acceptor.     The 
notice  simply  informed  the  person  addressed  that  the  bill  "  was  un- 
paid, and  requested  his  immediate  attention  to  it"  (d).     And  in  the 
most  recent  case  which  appears  to  have  come  before  the  Court  of 
Exchequer,  the  same  liberal  principle  has  been  followed ;  a  notice 
informing  the  indorser  that  the  bill  was  unpaid,  and  requesting 
unmediate  payment  of  it,  having  been  sustained  (e). 

*  In  the  Court  of  Queen's  Bench,  the  decisions  have  also  been 
less  strict  than  in  the  Court  of  Common  Pleas.     Thus  notices  in 
these  terms  have  been  held  sufficient :  "  Your  bill  (describing  it) 
w  this  day  returned  with  charges,  to  which  we  request  your  imme- 
diate attention  *'  (/)  ; — "  Mr  D.'s  acceptance  for  L.200,  drawn  and 
^dorsed  by  you,  due  31st  July,  has  been  presented  for  payment 
•nd  returned,  and  now  remains  unpaid  "  (g)  ; — "  A  bill  (describing 
^0  indorsed  by  you,  lies  at  etc.  dishonoured  "  (A)  ; — "  We  acquaint 
you  with  the  non-payment  of  W.  M.'s  acceptance  (describing  it), 
^•50,  together  with  expenses,  L.50,  5s.   Id.,  which  remit  us  in 


Ca)  Hedger  v.  Steavensotij  10  June 
^*37,  6  L.  J.  (Ex.)  189. 

(6)  Lewis  v.  Gomperiz,  9  May  1840, 
^  U  J.  (Ex.)  182. 

(c)  Stocken  v.  CoUins,  30  Jan.  1841, 
^0  U  J.  (Ex.)  227. 
id)  BaHey  v.  Porter,  8  May  1845, 

^*  L  J.  (Ex.)  244. 
(e)  Paul  V.  Joel  (affirmed),  8  Feb. 

^^,  28  L.  J.  (Ex.)  143.    The  notice 


was  in  these  terms  :  ^^  B.*s  acceptance 
to  J.  L.500,  due  12  January,  is  unpaid. 
Payment  to  Robarts  and  Qo.  is  re- 
quested before  four  oVlock."' 

(/)  Grugeon  v.  Smith,  6  Ad.  and  El. 
499. 

(g)  Cooke  v.  French,  5  May  1840,  9 
L.  J.  (Q.  B.)  281. 

(h)  King  v.  Birkley,  9  June  1842, 
U  L.  J.  (Q.  B.)224.^ 
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course"  (a).  From  these  decisions,  and  those  of  the  Court  of  £l^c- 
chequer,  the  notice  seems  sufficient  if  it  inform  the  drawer  or 
indorser  that  the  bill  was  presented,  but  not  paid,  and  be  express^^i 
in  language  intelligibly  asserting  these  facts,  or  from  which  they 
may  be  inferred  in  any  reasonable  sort  of  way/ 
Bill  or  copy  It  is  not  now  held  necessary  that  notice  should  be  accompani^ 

protest  need  ,  ,      ,  ^ 

not  accompany  by  the  bill,  or  by  the  principal,  or  a  copy  of  the  protest  (6),  even   in 

notice. 

the  case  of  a  foreign  bill.  It  does  not  even  seem  requisite  to  mexi- 
tion  that  there  has  been  a  protest,  when  the  person  receiving  the 
notice  is  in  this  country  at  the  time  of  the  dishonour,  as  he  mof 
then  ascertain  the  fact,  though  it  should  not  be  notified  to  him  (<?)• 
But,  if  he  is  abroad,  the  fact  of  a  protest  having  been  taken  ons^^ 
to  be  mentioned  in  the  notice,  since  he  is  not  otherwise  supposed  ^ 
be  aware  of  it  (d).  If  he  afterwards  requires  a  copy  of  the  prate®^ 
it  must  be  sent  to  him  (e). 
But  the  bill  The  uoticc  of  dishouour  must  give  such  a  specification  of    tb^ 

fied,       ^^     bill,  as  leaves  no  doubt  of  its  identity.     In  a  case  (/),  where  *h® 


(a)  Everard  v.   Watson,   1853,  22 
L.  J.  (Q.  B.)  222. 

(6)  Cromwell  v.  Hynson,  1796,  2 
Esp.  511.  In  this  case,  where  the 
defendant,  the  indorser  of  a  foreign 
bill,  was  in  Jamaica  at  the  time  of 
protesting  it  for  non-payment,  one 
objection  was,  that  notice  ought  to 
have  been  accompanied  with  a  copy  of 
the  protest.  But  Lord  Kenyon  over- 
ruled this,  as  well  as  all  the  other 
objections.  The  same  objection  has 
been  repeatedly  overruled  in  Scotland. 
In  Johnston  v.  Murray,  1  Feb.  1715,  M. 
1556,  it  was  held  to  be  no  objection 
that  the  holder  had  not,  on  notifying 
non-payment  of  a  foreign  bill,  sent 
the  protested  bill  to  the  drawer  to  en- 
able him  to  recover  payment  from 
the  acceptor.  In  Hawkins  and  Co. 
V.  Cochrane,  24  June  1757,  Morr. 
1581,  which  was  an  action  of  recourse 
brought  by  the  holder  against  the 
drawer  of  a  foreign  bill  on  its  non- 
payment, the  Court  repelled  the  de- 
fence, that  the  bill  and  protest  had  not 
been  sent  to  the  drawer  for  thirty-nine 


31. 

tbe 
6t 


days  after  it  was  dishonoured,  bo*^  ^ 
them  having  been  sent  in  the  im^^^' 
time  to  London,  to  try  whether  f^^' 
ment  could  be  got  there.  Aaii^^*'*'^ 
decision  was  afterwards  given  in  CV^**^^ 
and  Co.  v.  Nisbet,  18  Dec.  1760 
1586,  which  was  an  action  by 
indorsee  against  the  original 
a  promissory-note,  no  regard 
paid  to  the  defence  that  the  bill 
protest  had  not  been  sent  to  the 
fender  for  a  month  after  tbe 
the  protest.  In  both  these 
the  transmission  of  the  protest,  e 
within  a  reasonable  time,  had 
held  a  necessary  step  of  negotiAtE 
recourse  must  have  been  refused, 
it  was  allowed  solely  on  the 
that  such  a  measure  was  not 
pensable. 

(c)  Per  LordEllenborough,  in 
V.  Gibson,  1813,  3  Camp.  334 ;  1 
and  S.  288. 

id)  Per  Lord  EUenborough,  Omi. 

(e)  1  Bell,  415. 

(/)  Johnston  V.  Hogg,  21  Jalyl74r- 
M.  1570. 
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^  indorsee  of  a  bill  claimed  recourse  from  the  indorser  on  its  non- 
i  payment,  the  Court  decided,  that  the  notice  was  insufficient,  as  it 
c  merely  mentioned  that  the  holder  had  been  obliged  to  draw  on  him 
:  on  account  of  a  bill  of  L.150,  the  amount  of  the  bill  in  question, 
but  without  specifying  the  bill,  although  the  draft  alluded  to  in  the 
notice  was  presented  for  acceptance.  It  was  held,  that  the  notice 
ought  to  be  so  specific,  that  the  indorser  might,  on  receiving  it, 
have  safely  attached  the  drawer's  effects  for  his  relief;  whereas 
here,  he  might  have  been  liable  in  damages  for  doing  so,  as  the 
notice  might  relate  to  some  other  bill  with  which  the  drawer  had  no 
concern.  ^  But  the  description,  though  it  may  be  incomplete,  will 
be  sufficient  if  it  identify  the  bill.  Thus  a  bill  described  by  the 
names  of  the  parties,  without  date  or  sum,  was  held  to  be  sufficiently 
described  where  it  was  not  said  that  there  was  any  other  bill  trans- 
action between  them  (a).  Where  there  is  a  misdescription,  if  it  is 
not  such  as  would  mislead  the  indorser  as  to  the  bill  intended,  the 
notice  is  not  thereby  vitiated  (6).  Thus,  if  a  mistake  be  made  by 
describing  the  document  as  a  note  when  it  was  a  bill  (c),  or  by  de- 
scribing the  drawer  as  acceptor  (d),  or  by  mentioning  a  wrong  bank 
as  the  place  where  it  was  due  («),  the  indorser  will  not  be  allowed  to 
escape  liability  if  it  be  shown  that  he  could  not  have  been  misled.' 

When  the  drawee  offers  only  a  partial  or  conditional  acceptance,  Notice  of  vary- 
or  when  acceptance  supra  protest  is  offered,  which  the  holder  does 
not  choose  to  take  unconditionally,  notice  of  it  ought  to  be  given  to 
the  drawer  or  indorsers,  to  preserve  recourse  against  them  on  the 
bill,  so  far  as  the  acceptance  is  not  in  terms  of  it.  But  even  neglect 
to  give  such  notice  is  obviated  when  the  condition  of  the  acceptance 
is  fulfilled,  as  it  then  becomes  an  absolute  acceptance  (/).  The 
notice  ought  to  specify  the  kind  of  acceptance  offered ;  because,  if  it 
is  merely  a  general  notice  of  non-acceptance,  it  will  be  presumed  that 
the  holder  refuses  it  {g).   Although  no  notice  of  such  an  acceptance 

(a)  Shelton  v.  BraithwaiU,  19  Jan.  {e)Bromagey.  Vaughan^  supra^  note 
1841,  10  L.  J.  (Ex.)  218.                          (b). 

(b)  Bromage  v.   Vavghan,  16  Jan.  (/)  Bayley,  254. 

1846,  16  L.  J.  (Q.  B.)  10.  (g)  In  Sproat  v.  Matthew,  1  T.  R. 

(c)  Stockman    v.    Parr,    15  June      182,  where   the  holder  of  a  bill,  on 
1843,  12  L.  J.  (Ex.)  415.  being   ofiFered   a  conditional  accept- 

(rf)  Mellersh   v.   Rippen,  21   April      ance,  had  noted  the  bill  for  non-ac- 
1852,  21  I..  J.  (Ex.)  222.  ceptance,  this  was  held  to  imply  a 
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orders  not  to 

pay- 


should  be  given,  the  drawer  and  indorsers  will  be  bound  to  the  ex- 
tent of  the  acceptance  (a).  If  any  person,  whether  drawee  or  not, 
accepts  for  honour,  either  of  the  drawer  or  of  an  indorser,  he  most 
intimate  his  acceptance  under  protest,  and  send  the  instrument  of 
protest  to  the  person  for  whose  honour  he  accepts,  if  he  means  to 
preserve  his  recourse  against  him  (ft). 

In  a  case  where  the  holders  of  a  bill,  being  bankers,  were  agents 
both  for  the  drawers,  whom  they  had  credited  with  the  bill  in  their 
account,  and  for  the  acceptors,  and  where  the  bill  was  made  p^^^'" 
able  at  their  bank,  it  was  decided,  that,  though  the  acceptors  tm«<* 
sent  them  orders  not  to  pay  it,  they  were  not  bound  to  commti'm' 
cate  these  confidential  orders  to  the  drawers,  but  that  their  recoil-*^ 
would  be  preserved  by  a  general  notice  of  non-payment  (c). 


Notice  may  be 
verbal  or  in 
writing; 


3.  How  Notice  communicated. 

It  is  not  necessary  that  notice  should  be  in  writing,  althoi*^" 
this  appears  to  be  the  practice  in  Scotland,  even  where  both  pax^^^ 
are  neighbours  (d).  Verbal  notice  has  been  repeatedly  held  sti»' 
cient  {e).  Thus,  where  the  cashier  of  a  bank  had  received  no<^^ 
of  the  dishonour  of  a  bill  by  a  letter  from  London,  it  was  b^^" 
sufficient  that  he  had  given  verbal  notice  to  the  parties  f^^^ 
whom  recourse  was  claimed,  by  showing  them  the  letter  (/). 
another  case  {g\  though  the  point  was  not  decided,  the  Court  b^*^ 
that  verbal  intimation,  when  proved,  was  sufficient ;  and  (A),  ^ 


rejection  of  the  acceptance.  The  same 
principle  seems  applicable  to  notice. 
The  rule  is  so  laid  down  by  Bay  ley, 
254. 

(a)  Chitty,  Bayley,  254. 

(6)  Beawes,  No.  34 ;  antea^  Sect.  iii. 

(c)  Crosse  v.  Smith,  1813,  1  M.  and 
S.  545. 

{d)  Vide  Report  of  Sir  WilUam 
Forbes  and  Co.  and  of  Mansfield, 
Hunter,  and  Co.,  in  Colehrooke  v. 
Douglas,  18  July  1780,  Morr.  1605; 
the  substance  of  which  report  is,  that, 
where  the  parties  are  neighbours,  they 
generally  give  notice  by  a  card,  which 
is  not  entered  in  the  letter-book,  ex- 


cept in  cases  requiring  peculiar 
tion. 

(e)  MiU  V.  SalkeU,  12  Nov.  180^^ 
54;  McCartney  v.   Hannah^   11  ^ 
1817,  H.  76. 

(/)  Colehrooke  and  Co,  v.  Dou^* 
note  (</).    Prof.  Bell  (1  Comm.  4 1 
note    2)    states  that   this  case 
affirmed  on  appeal ;  but  no  trace 
the  case  appears  to  haye  been  found  i 
the  Lords*  Journals,  3  Pat.  App.  68li 

(g)  Stirling  Banking  Co,  v.  Dtt- 
canson^s  Representatives,  20  Feb.  17M, 
Morr.  1611. 

(/<)  Syme  v.  Ferguson,  25  June 
1813,  F.  C. 


lb 
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the  Lord  Ordinary  had  restricted  the  party  claiming  recourse  to  a 
proof  of  notice  by  letter,  the  Court  remitted  to  allow  a  proof  at 
large,  being  "  clearly  of  opinion  that  it  was  not  necessary  to  in- 
timate the  dishonour  of  a  bill  in  writing."  The  same  doctrine  is 
settled  in  England  (a).  In  one  of  the  cases  now  cited,  relating  to  a 
Scotch  inland  bill  (6),  where  an  execution  of  homing  was  produced, 
which  bore  that  a  charge  had  been  given  to  the  indorser's  repre- 
sentative within  the  proper  period  for  notice,  but  was  afterwards 
reduced  as  irregular,  it  was  decided,  likewise,  that  it  could  not  be 
evidence  even  of  notice,  there  being  no  proof  of  a  charge  indepen- 
dent of  it. 

It  is  not  necessary  that  notice  should  be  received  personally  by  and  may  be 
the  party  concerned ;  it  is  sufficient,  if  he  is  a  merchant  or  banker,  the  indorsor 
that  verbal  notice  be  left  at  his  counting-house  or  place  of  business,  j^ft  for  him. 
or,  if  he  is  not  in  trade,  that  it  be  left  at  his  dwelling-house  (c).   It 
has  been  decided  in  England,  that,  if  the  bolder  sends  to  a  mer- 
chant's place  of  business,  within  ordinary  business  hours,  to  give 
notice  to  him  verbally,  and  no  person  can  be  found  there,  it  is  not 
necessary  to  deliver  any  message  to  a  servant,  or  to  leave  a  written 
notice,  as  every  merchant  should  have  some  person  at  his  place  of 
business  capable  of  receiving  notice  (d).    His  failing  to  do  so  has 
been  held  a  refusal  of  payment  (e).    It  is  therefore  not  necessary. 


(a)  Crosse  v.  Smith,  1813,  1  M. 
and  S.  545f  and  Goldsmith  v.  Bland, 
1800,  Ghitty,  319.  Both  oases  shall  be 
immediately  stated  with  reference  to 
another  point. 

{h)  Stirling  Banking  Company  v. 
Duncanson's  Representatives,  20  Feb. 
1784,  M.  1611. 

(c)  HousegoY.  Cowne,  15  Jan.  1887, 
6  L.  J.  (Ex.)  110,  wiiere  a  verbal 
message  left  with  a  wife  was  held  suffi- 
cient ;  Metcalfe  v.  Richardson,  11  C. 
B.  1011. 

(d)  Goldsmith  v.  Bland,  per  Lord 
Eldon,  at  Guildhall,  Chitty,  319.  In 
this  case  the  plaintiff's  clerk,  being 
sent,  during  business  hours,  to  the 
defendant's  counting-house,  to  give 
notice,  was  told  by  a  servant-girl  that 

I. 


there  was  nobody  m  the  way,  and  left 
no  message.  Yet  it  was  held  that 
enough  had  been  done  to  give  notice. 
(e)  Crosse  v.  Smith,  1 M.  and  S.  645, 
per  Lord  Ellenborough.  In  this  case, 
where  a  clerk,  on  being  sent  to  the 
counting-house  of  a  company  to  give 
verbal  notice,  found  it  shut  betwixt 
10  and  11  A.M.,  it  was  held  that 
enough  had  been  done  to  give  notice. 
No  notice  was  sent  to  the  house  of  any 
of  the  partners,  though  one  of  them 
resided  ten  miles,  and  another  only 
one  mile  from  Hull,  where  their  place 
of  business  was.  Similar  doctrine  was 
held  as  to  the  sufficiency  of  calling 
at  a  counting-house  during  business 
hours  to  give  notice,  though  the  count- 
ing-house was  shut,  by  Bayley,  J.,  in 
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Notice  sent  by 
I)ost. 


in  such  a  case,  to  send  notice  to  his  residence  (a).   It  has  been  he 
however  (ft),  that  intimation  by  a  servant  that  she  did  not  kn 
where  the  party  was,  did  not  excuse  the  want  of  notice.     But 
case  turned  ultimately  on  another  point.    Notice  to  an  attorney 
be  of  no  effect,  unless  he  has  special  powers  from  his  constituent  (_ 

Although  verbal  notice,  if  proved,  does  not  appear  to  be 
eluded,  even  when  the  parties  reside  in  different  places,  it  is  m 
convenient,  in  such  a  case,  to  send  notice  by  letter.   The  post  bei 
the  authorized  channel  for  transmitting  letters,  it  is  in  all 
safest  to  send  them  by  it.     If  it  is  proved  that  a  letter  contai 
notice  was  put  into  the  post-office  properly  addressed,  but  only^ 
that  case  (d)^  this  will  be  sufficient  to  preserve  recourse,  whet! 
the  letter  has  been  delivered  or  not  (e).     The  same  rule  is  ap; 
cable,  in  London,  to  letters  of  notification  put  into  the  post ;  it  be 


e 
.11 


Bancroft  Y.  Hall,  1816,  Holt,  476.  In 
Bowes  V.  Howe,  1813,  16  East.  112, 
Lord  Ellenborough  expresses  an 
opinion,  that  the  shutting  up  of  a 
counting-house  during  business  hours 
was  a  refusal  to  pay,  and,  on  that 
ground,  the  Court  of  King^s  Bench 
held,  that  the  presentment  of  particu- 
lar notes  for  payment  was  unnecessary. 
But  their  judgment  was  reversed  by 
the  Exchequer  Chamber,  who  held, 
that  there  was  no  refusal  to  pay  these 
particular  notes,  and  that  they  could 
not  be  considere<l  as  dishonoured  till 
they  were  presented.  But,  if  they  had 
been  presented,  the  circumstance  of 
the  counting-house  being  shut  would, 
as  in  the  case  of  a  clerk  calling  to  give 
notice,  have  been  held  to  supersede  the 
necessity  of  doing  anything  else. 

(a)  Crosse  v.  Smith,  337,  note  (f). 
It  is  now  held  in  England,  that  the 
proper  view  to  take  of  the  law  where 
the  holder  finds  the  indorser  s  place 
of  business  shut  during  business  hourp, 
is  not  that  the  former  has  given  sufR- 
cient  notice,  but  that  the  latter  has 
dispensed  with  notice ;  Allen  v.  Ed- 
mundson,  1848,  2  Exch.  719. 

(6)  Harris  v.  Richardson,  4  C.  and 
Pay.  522. 


(c  )  Crosse  v.  Smith,  387,  note  ( 
((/)  Smith  v.  Tarries,  9  June  1 
H.  79 ;  Milligan  v.  Barbour,  27 
1829,  7  S.  489.     In  Walter  v.  Ha, 
(N.  P.),  1  R.  and  M.  159,  Abbott«i«** 
J.,  held  it  not  sufficient  to  prove 
a  letter  of  notice  had  been  put  into 
post-office,  addressed  '^  Mr  Ha; 
Bristol,^'  such  an  address  to  a 
like  Bristol  not  being  sufficiently 
cific.     But  the  plaintiff  had  a  venL- 
on  bringing  other  evidence  to 
that  the  defendant  had  received 
letter.     Vide  on  this  subject,  Hen 
son  V.  Duthie,  post,  855.     In  an 
lish  case,  Mann  v.  Moors  (N.  P.),  1 
and  M.  249,  where  the  drawer  of  a 
]}ad  dated  it  "  Manchester," 
C.  J.,  held,  that  a  letter  ad< 
him,   '^  Mr  Moors,  Manchester," 
correct  in  its  address,  because,  by 
ing  the  bUl  ^*  Manchester,"  he 
a  presumption  that  a  letter  so 
dressed  to  him  would  reach  him. 

(e)  This  was  decided  in  England, 
Sanderson  v.  Judge,  1795,  2  H. 
509  ;   and   recognised  in   Parker 
Gordon,  1806,  7  East.  885.    The 
doctrine  was  held  by  Lord  Kenyon  r 
Ku/h  V.    Weston,   1799,  8  Eq>. 
where  it  was  found  sufficient,  that 
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held  that  putting  them  into  it  in  due  time  is  sufficient  as  to  parties 
residing  within  the  limits  of  that  post,  whether  the  letters  reach 
them  or  not  (a).  It  will  also  be  sufficient^  in  Edinburgh,  to  put 
such  letters  into  the  post  (6).  The  post-mark  will  be  held  good 
evidence  of  the  letter  being  put  into  the  postroffice,  and  of  the  date 
of  putting  it  in  (c). 

If  a  person  sends  notice  by  a  private  hand,  when  he  might  have  Notice  by 
the  benefit  of  the  post,  it  would  seem,  though  the  point  has  not  been  senger  or 
expressly  decided,  that  he  thereby  takes  on  himself  the  risk  of  irre-  ^^^®y*°^®* 
gularity  in  the  conveyance,  since  he  is  blameable  for  not  adopting 
the  most  secure  conveyance  (d).     At  least,  if  the  conveyance  arrive 
much  later  than  the  post,  the  delay  must  rest  with  him  (e).     It  is 
difficult  to  lay  down  a  precise  rule  as  to  the  extent  of  delay  in  the 
arrival  of   a  private   conveyance  which   will   nullify   the   notice, 
although  such  delay  as  prevents  the  person  getting  notice,  even  for 
one  post,  from  sending  advice  to  his  correspondent,  will  probably  be 


letter  notifying  non-acceptance  had, 
with  the  protest,  been  put  in  due  time 
into  a  post-office  in  Italy,  though  the 
course  of  post  had  been  retarded. 

The  rule  now  stated  was  recognised 
by  the  Court  of  Session  in  Stewart  v. 
Wright,  13  Dec.  1821,  1  S.  213,  where 
the  dishonour  of  a  bill  waa  found  to 
be  sufficiently  notified  by  putting  a 
letter  of  notification  into  the  post- 
office,  though  the  party  to  whom  it  was 
addressed  denied  that  he  had  received 
it. 

(a)  This  doctrine  was  held,  among 
a  number  of  other  points,  in  Scott  v. 
Lifford,  1808,  1  Camp.  246,  per  Lord 
Ellenborough.  The  same  thing  was 
held  by  Lawrence,  J.,  in  Hilton  v. 
Fairclough,  2  Camp.  633,  where  the 
putting  of  a  letter  into  the  twopenny 
post  in  due  time  was  found  sufficient ; 
also  in  Dobree  v.  Eastwood,  3  C.  and 
Pay.  250 ;  Stocken  v.  Collin,  30  Jan. 
1841,  10  L.  J.  (Ex.)  227  ;  and  Wood- 
cock V.  Houldsworthj  19  Nov.  1846, 
16  L.  J.  (Ex.)  49. 

(h)  1  Bell,  416. 

(c)  Per  Ijord  Ellenborough,  in  Arc- 
angelo  v.  Thomson,  2  Camp.  622.   The 


question  here  related  to  the  transmis- 
sion of  an  order  to  effect  a  policy  of 
insurance,  which  was  held  to  be  proved 
by  production  of  a  letter  from  the 
place  whence  the  order  was  transmit- 
ted, bearing  the  English  ship-letter 
post-mark,  1797.  The  marks,  how- 
ever; do  not  prove  themselves,  but 
must  be  sworn  to  by  post-office  clerks, 
or  others  having  knowledge  of  the  vari- 
ous contractions,  etc.,  used.  Wood- 
cock V.  Houldsworth,  note  (a). 

{d)  There  is  a  decision  (of  which  the 
author  could  not  have  been  aware,  as 
the  report  of  it  was  not  published 
when  he  wrote)  confirming  the  doc- 
trine stated  in  the  text,  viz.,  Brown 
V.  Kerr,  14  June  1809,  H.  62. 

(e)  Tliis  doctrine  may  be  gathered 
from  the  opinion  expressed  in  Darhi' 
shire  V.  Parker,  1805,  6  East.  12,  13. 
In  that  case,  the  person  claiming  re- 
course, having  himself  got  notice  on 
12th  June,  sent  it  to  the  defendant  on 
the  ISth,  not  by  post,  but  by  a  private 
hand,  which  arrived  two  hours  later 
than  the  post,  but  an  hour  before  the 
departure  of  the  post,  from  the  place 
of  arrival,  for  London.     It  was  held, 
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fatal  (a).  It  would  likewise  appear^  that  in  such  a  case  the  holder 
must  prove  the  safe  arrival  of  the  letter  (6).  But  when  a  person^ 
instead  of  sending  notice  directly  by  post,  writes  to  a  correspondent 
on  the  spot  to  give  notice,  and  that  correspondent  goes  to  the  defen- 
dant's warehouse  for  this  purpose,  sooner  than  a  letter  could  have 
reached  him  by  post,  but  is  prevented  by  finding  the  warehouse  shut 
during  business  hours,  the  defendant  cannot  plead  the  lateness  of 
the  notice  (c).  Further,  if  it  is  necessary  to  send  notice  by  a  special 
messenger,  as  where  the  party  receiving  it  lives  out  of  the  course  of 
the  regular  post,  the  expense  of  such  notice  will  be  allowed  {d);  and 
the  person  giving  it  will  not  be  responsible  for  the  accidental  delay 
of  the  conveyance,  as  he  could  not  have  employed  any  other.  When 
notice  is  to  be  sent  abroad,  to  a  place  to  which  there  is  no  post,  it  is 
sufficient  to  send  it  by  the  ordinary  conveyance,  as  by  the  first 
regular  ship  bound  to  that  place ;  and  it  will  not  be  an  objection  that 
it  has  not  been  sent  by  a  ship  bound  elsewhere,  but  which  acciden- 
tally touched  at  the  place  for  which  the  notice  was  intended,  before 
the  arrival  of  the  regular  ship  (e). 

4.  Proof  of  Notice. 


Burden  of 
proof. 


What  BuflBcient 
proof. 


The  burden  of  proving  due  notice  always  lies  on  the  party  suing 
for  recourse,  and  the  proof  must  be  such  as  leaves  no  room  for  doubt 
or  conjecture  (/). 

^It  is  a  jury  question,  what  is  sufficient  evidence  of  intima.- 
tion  (g) ;  and  all  proof  which  would  be  admitted  to  prove  any  othc 
ordinary  fact  is  here  admissible  (A).     It  is,  therefore,  a  questi 

that  the  late  arrival  of  the  notice  had 
prevented  the  drawer,  who  got  it,  from 
writing  to  London,  where  the  drawee 
lived,  till  the  next  poet.  Lord  Ellen- 
borough,  at  the  trial,  was  of  opinion, 
that  the  notice  had  been  sent  in  suffi- 
cient time.  But,  the  other  Judges 
being  of  a  different  opinion,  a  rule  was 
granted  for  a  new  trial. 

(a)  Vide  Darbishire  v.  Parker^  389, 
note  (e). 

(6)  Broum  v.  Kerr,  14  June  1809, 
H.  62. 

(c)  This  was  ruled,  under  circum- 


stances similar  to  those  now  stated, 
Bayley,  J.,  in  Bancroft  v.  Holly  18 
Holt,  476. 

{<!)  Pearson  v.    Crallan,   1805, 
Smith,  404,  per  I^wrence,  J.,  aflEii 
by  the  Court  of  King^s  Bench. 

(e)  This  was  decided  in  Muilman 
D'Eguino,  1796,  2  H.  Bl.  665. 

{f)  Lawson  v.  Sherwood,  1   Star^ 
314. 

(g)  Stock  V.  Aitken,  14  Nov.  184^ 
9  D.  75. 

(A)  Synie  v.  Ferguson,  26  June  1813, 
F.  C. 


Sect.  IV.]  NOTICE  OF  DISHONOUR.  341 

of  circumstances  in  each  case,  whether  the  proof  is  sufficient.  In 
this  view  precedents  are  of  little  value,  but  those  cited  may  be 
taken  as  illustrations.'  In  an  English  case  (a),  regarding  the 
transmission  of  a  licence,  it  being  proved  to  be  the  invariable 
course  of  the  plaintiffs  house,  that  the  clerk  who  copied  any 
licence  sent  it  off  by  post,  and  made  a  marking  on  a  copy  of  the 
licence  that  he  had  done  so ;  and  a  copy  of  the  licence  in  question 
being  produced  from  the  plaintiff*s  letter-book,  in  the  handwriting 
of  a  deceased  clerk,  with  a  memorandum  also  by  him  bearing  that 
he  had  sent  it ;  this  was  held  sufficient  evidence,  with  the  testimony 
of  a  person  who  knew  the  plaintiff*s  mode  of  doing  business,  that 
he  had  no  doubt  the  licence  was  so  sent.  In  another  case  (6),  it 
was  held  not  sufficient,  that  the  plaintiff  had  written  a  letter  notify- 
ing dishonour  to  the  defendant,  which  was  put  on  a  table  where,  by 
the  usage  of  the  house,  post-letters  were  always  deposited,  and 
thence  carried  by  the  porter  to  the  post-office,  as  the  porter  was  not 
called.  But  it  was  held,  that  it  would  have  been  enough  if  the 
porter  had  been  called,  and  had  said  that  he  invariably  put  all  letters 
deposited  on  the  table  into  the  post-office,  though  he  could  not  re- 
member this  letter.  It  was  afterwards  held,  in  the  same  case,  to  be 
sufficient  prima  facie  evidence  of  notice,  that  the  defendant,  in  a 
letter  to  the  plaintiff,  acknowledged  receipt  of  a  letter  from  him  of 
the  same  date  with  that  in  question,  though  without  mentioning  its 
contents.  The  defendant  had  had  notice  to  produce  the  principal 
letter,  and  therefore,  as  he  did  not  produce  it,  the  presumption  was, 
that  it  was  a  letter  of  notice.  A  similar  rule,  as  to  the  effect  of 
evidence  of  regularity  of  practice  in  putting -letters  of  notice  into 
the  post-office,  was  adopted  in  two  recent 'Scotch  cases  (c),  where 
the  evidence  of  notice  was  found  sufficient.  In  the  last  of  these 
cases,  there  was  a  marking  of  intimation  on  the  bill,  and  the  letter 
of  notice  was  entered  in  the  letter-book ;  but  these  articles  of  evi- 
dence were  wanting  in  the  other  case.  ^  It  seems  that  there  is  no 
uniform  practice  of  entering  such  notices  in  the  letter-book,  and  it 
is  clear  there  is  no  necessity  for  doing  so  (d).     It  is  not  even  neces-        ' 

(a)   Ilafjendon  v.  Ready   3   Gamp.  (c)  Sandeman  v.  Thomson,  12  Nov. 

379,  fH-r  Lord  Ellenborough.  1831,  10  S.  4;  Robertson  v.  Gcmack, 

(h)  Hetherington  v.  Kemp,  4  Camp.  1  Dec.  1836,  14  S.  139. 

193,  per  Lord  Ellenborough.  (c/)  Stock  v.  Aitken,  14  No?.  1846, 
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sary  to  make  any  memorandum  at  the  time  of  the  letter  havir 
been  sent  (a) ;  but  it  is  always  advisable  notwithstanding  to  enter 
in  the  letter-book,  as,  if  that  be  done,  very  slight  supplementa 
proof  is  required  (6),  more  especially  after  a  lapse  of  time  from 
occurrence  (c).     Such  an  entry  has  been  found  very  useful  wh 
the  evidence  of  the  sender  has  been  lost  (d)/     In  a  case  («),  wh 
it  was  proved,  that  on  the  day  of  the  dishonour  of  a  bill,  t:^ 
witness  had,  by  the  plaintiffs  desire^  compared  two  papers,  one 
which  being  produced,  was  a  notice  of  dishonour,  and  that 
witness  had  afterwards  carried  to  the  post-office  a  letter  from 
plaintiff  to  the  defendant,  but  of  which  he  did  not  know  the 
tents,  this,  with  the  proof  of  a  notice  to  the  defendant  to  prod 
this  letter,  was  held  to  be  sufficient  evidence,  since  the 
might  have  shown,  if  he  could,  by  producing  the  letter,  that  it 
not  a  letter  of  notice. 

It  has  been  held,  however,  in  England,  not  to  be  sufficient 
dence  of  notice,  that  one  of  the  holder's  clerks  deponed  that 
letter  of  notice  was  put  into  the  post-office  on  a  certain  day, 
could  not  say  whether  this  was  done  by  himself  or  by  anot 
clerk  (/).     In  another  case,  where  the  practice  of  the  holder^s  o 
was,  that  a  clerk,  after  copying  letters  into  the  letter-book, 
them  to  his  master  to  seal,  and  afterwards,  he  or  another  clerk  c 
ried  them  to  the  post-office ;  but  there  was  no  place  of  deposit 
the  office  for  such  letters,  and  neither  clerk  could  speak  to  the  let 
in  question,  though  they  swore  that  they  carried  to  the  post-o: 
all  letters  which  were  given  them,  it  was  held  that  an  entry  in 
letter-book,  of  the  letter  in  question,  in  the  clerk's  writing,  coi 
not  be  read  as  proof  of  the  letter  having  been  sent  (g). 


9  D.  75.  In  this  case,  the  evidence  of 
one  clerk,  deponing  that  he  had  written 
and  posted  the  notice,  and  of  two  others, 
that  it  was  invariable  practice  to  do  so, 
was  held  sufficient. 

(a)  Hamilton  v.  Spowart,  3  Juno 
1813,  H.  73. 

(b)  Galhruith  v.  Warden,  5  Feb. 
1820,  H.  79 ;  Alexander  v.  Wood,  20 
Nov.  1735,  Elchies,  No.  8,  v.  Bill. 

(c)  Hotchkis  V.  M'Whirter,  19  May 
1797, H.  41. 
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(<i)  Stewart  v.  Wright,  18  Dec  1 
1  S.  213. 

(e)  Roberts  v.  Bradshaw,   1815, 
Stark.  28. 

(/)  Hawkes  v.  SalUr^  4 
715;  1  M.  and  Pay.  750.  In  NeUi^ 
V.  Dinwoodie,  26  Feb.  1830,  8  S- 
605,  a  somewhat  similar  decision  wa0 
given. 

(g)   Toosey  v.  WiUiams,    1  M.  and 
Malk.  129. 
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A  letter  from  the  defendant,  dated  six  days  after  notice  should  AdmiMions  by 

^  ,  defender. 

have  been  given,  but  implying  that  notice  had  been  received,  was 
held  to  prove  that  there  was  due  notice  (a).  But  a  statement  by 
the  defendant  to  a  third  party  that  he  received  a  letter  of  notice  too 
late,  has  been  held  no  evidence  of  due  notice,  as  the  whole  state- 
ment must  be  taken  together,  and  proved  that  there  was  not  due 
notice  (6). 

As  to  the  question,  whether  the  defender  should  have  notice  to  Must  the 

\      ^  ^        ^  defender  have 

produce  the  principal  letter  of  notice,  in  order  to  render  secondary  notice  to 

.  ...  ...  produce  the 

evidence  of  it  admissible,  the  English  authorities  do  not  seem  to  be  principal 
uniform.  On  the  one  hand,  it  has  been  held,  that  in  this  case,  as 
well  as  in  all  cases  of  evidence  regarding  letters,  notice  must  be 
given  to  produce  the  principal  letter,  as  the  best  evidence,  before 
secondary  evidence  can  be  received  (c) ;  and  further,  that  not  only 
the  fact  of  notice,  but  the  date  of  sending  it,  is  material  in  such  a 
case,  and  that  this  might  appear  from  the  post-mark  on  the  prin- 
cipal letter  (d).  On  the  other  hand,  it  has  been  decided  («),  that  a 
witness  might  be  allowed  to  prove  that  he  had  left  a  written  notice 
at  the  defendant's  house  without  notice  to  him  to  produce  it ;  and 
also  (/),  that  a  paper  bearing  to  be  a  notice  of  dishonour,  and  which 
was  proved  to  have  been  compared,  on  the  day  of  the  dishonour  of 
the  bill,  with  another  paper,  might  be  read,  without  notice  to  the 
defendant  to  produce  that  paper.  In  a  later  case  (jr),  the  Court  of 
Common  Pleas,  after  consulting  with  the  other  Judges,  decided, 
that  a  copy  notice  of  dishonour  made  at  the  time  may  be  given  in 
evidence,  without  notice  to  produce  the  original.  In  this  case,  it 
was  held,  that  a  copy  made  at  the  time  of  writing  the  principal,  and 
proved  on  oath,  was  equivalent  to  a  duplicate  original.     Several  of 

(a)  Booth  V.  Jacobs  (K.  B.  1834),  (d)  Langdon  v.  HuUs,  1804,  5  Esp. 

3  Nev.  and  Man.  351.  156,  per  Lord  Ellenborough. 

{h)  Draithwaite  Y.  Colman^  4  Nev.  (c)   Ackland   v.    Pearce^    1811,    2 

and  Mann.  654.  Gamp.  600,  per  \jq  Blanc,  J. 

(c)  Shaw  and  Others  v.  Markham^  (y)  Roberts  v.  Bradshaw^  1815,  1 

Peak's  C.  N.  P.  165,  jDer  Lord  Kenyon.  Stark.    29,   per  Lord   Ellenborough. 

In  France  v.  Lucy^  1  R.  and  M.  341,  His  Lordship's  opinion   in   this  case          # 

Best,  G.  J.,  refused  to  allow  parole  evi-  seems  to  be  different  from  that  which 

dence  of  the  contents  of  such  a  letter  he  expressed  in  Langdon  v.   Hulls^ 

of  notification,   on  the  ground  that  note  {d). 

there  had  been  only  a  notice  to  pro-  (g)  Kine  v.  Beaumont^  1822, 7  Moore, 

duce  all  letters  relative  to  the  bill,  119. 
without  specifying  this  letter. 


J 
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these  later  decisions  appear  to  have  been  influenced  by  some 
liarity  of  the  English  law  regarding  all  notices,  e.g,y  notices  to  q 
possession ;  it  being  held,  that  these  may  be  proved  without  a  req 
sition  on  the  defendant  to  produce  the  principal  notice,  which  re 
has  been  applied  also  to  notices  of  dishonour  (a).     Whether  t 
rule,  or  the  principle  of  the  earlier  cases,  viz.,  that  everyth 
possible  should  be  done  to  procure  the  best  evidence,  before  ad 
ting  secondary  evidence,  is  most  applicable  in  Scotland,  cannot 
be  determined.     Our  forms  of  proceeding  hitherto  have  obviai 
any  inconvenience  arising  from  the  production  of  secondary  evide 


ice 


first,  because  the  other  party  has  always  an  opportunity  afterwai^aros 
to  produce  the  principal  document.    The  question  will  not  prop^  '^^^J 
arise,  till  an  attempt  is  made  to  lead  such  secondary  evidence  m^^  ^ 
trial,  without  notice  to  the  defendant  to  produce  the  principal 
thus  depriving  him  of  all  opportunity  to  disprove  the  secon 
evidence.     It  may  be  doubted  whether,  in  such  a  case,  the 
©r  charger  could  be  held  to  have  done  everything  in'  his  power"    ^ 
procure  the  best  evidence  (6). 

In  all   other  respects,  the  proof  of  notice,  whether  verbal 
written,  appears  to  be  subject  to  the  rules  established  in  Scotland, 
to  parole  or  written  evidence  generally. 

5.  Time  for  giving  Notice, 

(1.)  Day  when  notice  should  he  given. 
The  day  for  Although  it  is  not  necessary  for  the  holder  of  a  bill  to  pre*^^^ 

notice  of  non-      ..1,1  *.  •     *    1  .  t  .        -  .— --»f3- 

acceptance  or     it  till  the  term  ot  payment,  m  which  case  one  protest,  viz.,  for  n  --^^*' 

non-payment, 


payment,  and  a  notice  of  non-payment  to  the  drawer  and  indo 
will  be  sufficient,  yet,  if  he  does  present  it  for  acceptance,  notice^ 
non-acceptance  must  be  given  to  the  other  parties  as  soon  after 
ceptance  is  refused,  as  it  is  given,  in  the  other  case,  after  a 
of  payment  (c).     The  neglect  of  this,  however,  if  it  does  not  ap] 

(a)  Compare  Ackland  v.  Pearce,  2  (6)  Vide  cases  in  Ghitty,  p.  416, 

Camp.  600,  with  Jory  v.  Orchard,  2  particuhirly  Nauze  v.  Palmer^  1 M. 

•Bos.  and  Pul.  39,  regarding  the  gene-  M.  81,  and  Affalo  v.  Fowrdrinier^  1 

ral  law  applicable  to  all  notices.     In  and  M.  335,  and  6  Bingh.  806, 

England  the  more  recent  cases  are  now  Bevansy,  Waters,  1  M.  and  M.  285, 

regarded  as  having  conclusively  over-  points  relative  to  those  now  disci 

ruled  the  older ;  Chitty,  p.  416.  (c)  Banks  v.  Scoti,  18  Nov.  18 


of 


v.] 
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ie  of  the  bill^  will  afford  only  a  personal  objection  against  the 

guilty  of  it,  and  cannot  be  pleaded  against  a  third  party  who 

the  bill  bona  fide  before  the  term  of  payment,  and  himself 

legotiates  it  (a). 

is  now  to  be  considered  within  what  time,  after  non-acceptance  of  both  inland 

i-payment,  notice  of  either  ought  to  be  given.     ^  In  Scotland  bills,  is  the 

were  different  rules  on  this  subject  as  to  foreign  and  inland  "°^*' 

Formerly  in  Scotland  the  holder  of  an   inland  bill  was 
d  fourteen  days  within  which  to  give  notice  of  dishonour  (i); 
lis  latitude  being  singularly  inconvenient,  and  differing  en- 
from  the  law  of  England,  the  Mercantile  Amendment  Act  (c) 
id  that  notice  of  dishonour  of  any  bill  or  note  should  be  given 
same  manner,  and  within  the  same  time,  as  was  required  in 
50  of  foreign  bills.     As  the  law  of  England  (and  also  of  Ire- 
has  always  been  the  same  in  regard  to  both  inland  and  foreign 
and  is  the  same  as  our  old  law  in  regard  to  foreign  bills,  the 
of  the  Mercantile  Amendment  Act  has  been  to  make  the  law, 
;ard  to  the  time  of  giving  notice  of  dishonour,  the  same  within 
nited  Kingdom  in  regard  to  all  manner  of  bills  and  notes.' 
lie  rule  as  to  foreign  bills  (*  now  applicable,  accordingly,  to  and  must  be 
1  bills  also ')  depends,  both  in  Scotland  and  England,  on  the  sonabie  time. 
n  of  merchants  (df),  and,  when  expressed  in  general  terms,  is. 


;  Miln  v.  Erskine,  10  Feb.  1710, 
>1 ;  Forbes,  97.  In  Goodal  v. 
,  1787,  1  T.  R.  712,  it  was  laid 

that  if  a  bill  is  presented  for 
iince,  and  acceptance  refused, 
of  non-acceptance  must  be  im- 
«ly  given,  to  preserve  recourse. 
mrd  v.  Hirst,  1770,  5  Bur.  2670, 
>lder  of  an  inland  bill,  which 
en  presented  for  acceptance  and 
1,  was  found  to  have  lost  his 
se  by  not  giving  notice  of  non- 
ance  till  after  the  term  of  pay- 

The  same  doctrine  is  laid  down 
d  EUenborough  in  Orry.  Magen- 
;06,  7  East.  362.  In  Roscow  v. 
',  1810,  2  Camp.  464,  12  East, 
rhere  the  holder  of  a  bill  had 
no  notice  to  an  indoreer  of  its 
;ceptancc  till  after  it  had  been 
se  presented  for  payment,  which 


was  refused,  his  recourse  was  held  to 
be  thereby  cut  off,  so  that  the  in- 
dorser,  who  had,  notwithstanding,  paid 
the  bill  and  taken  a  re-indorsement, 
was  found  to  have  done  so  in  his  own 
wrong,  and  could  not  have  any  claim 
against  the  other  parties. 

(a)  O'Kee/e  v.  Dunn,  1815, 1  Marsh. 
613  ;  1816,  6  M.  and  S.  282. 

(6)  12  Geo.  III.  c.  72. 

(c)  19  &  20  Vict.  c.  60,  §  14. 

Id)  The  Act  12  Geo.  III.  c.  72,  while 
it  established  the  peculiar  rule  above 
stated,  as  to  the  time  for  notifying 
the  dishonour  of  inland  bills,  did  so, 
"  without  prejudice  to  the  notification 
of  the  dishonour  of  foreign  bills,  to  be 
made  within  such  time  as  is  required 
by  the  usage  and  custom  of  mer- 
chants.** 
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that  notice  of  refusal  to  accept  or  pay  must  be  given  within  i  tOr 
sonable  time  after  refusal.  What  is  a  reasonable  time,  depend  t 
good  deal  on  the  circumstances  of  each  case.  In  £ngland,  il  b 
been  held,  though  the  point  has  excited  much  discussion,  that  thes 
circumstances,  such  as  the  distance  of  the  parties  from  each  oda, 
the  course  of  post,  and,  in  shorty  all  facts  touching  the  questio&  i 
notice,  ought  to  be  left  to  the  jury ;  but  that,  when  they  have  beet 
found,  the  inference  to  be  drawn  from  them,  as  to  the  reasonalUe- 
ness  of  the  time  within  which  notice  has  been  given,  is  a  quefitis 
for  the  Court  (a). 
Review  of  In  Scotland,  as  well  as  in  England,  there  appears  to  have  beei 

Scottish  1    /»    •  1  1  .  -  .    . 

decisions.  at  nrst  no  dennite  rule  as  to  the  proper  time  for  givmg  notice, « 

may  be  inferred  from  the  fact,  that  it  was  pleaded,  in  one  case  (J), 
to  be  due  negotiation  of  a  bill  protested  in  September,  to  notifjb 
dishonour  in  April  following;  and  in  another  case  (c),  where  a  bl 
had  been  protested  on  2d  June,  that  it  was  sufficient  to  nodfyb 
dishonour  in  December  following ;  for,  although  recourse  was  beU 
to  be  cut  off  in  both  these  cases,  the  mere  statement  of  such  pkii 
shows  that  there  was  then  no  fixed  rule  as  to  the  time  of  nodfio- 
tion.  It  has  been  laid  down  more  recently  (d)y  that  the  dishonosr 
of  bills  ought  to  be  notified  within  three  posts,  after  it  takes  place; 
and  the  statement  implies  that  such  notification  would  be  sufBdeoL 
This  opinion  was  recognised  as  the  ground  of  decision  in  a  case  (4 
where  the  Court,  holding  the  rule  with  regard  to  foreign  bills  to  be, 
that  their  dishonour  should  be  notified  within  three  posts,  decided,  oi 
that  ground,  that  notification  on  the  fifth  day  was  insufficient  to  pre- 
serve recourse.  But  that  opinion  has  been  since  judicially  held  er- 
roneous (/),  and  is  now  disregarded.    There  does  not  appear  to  bavi 

(a)  Chitty,  p.  484,  and  per  Lord  of  law,  but  judges  may  take  the  opiittO 

Mansfield,  in  Tindalv.  Brown^  1786,  1  of  a  jury  as  to  what  is  conveQieDt  i 

T.  R.  167.   Ashurst  and  BuUer,  contra^  the  manner  of  giving  notice." 
held  the  reasonableness  of  notice  to  be  (6)  Ferguson  v.   Malcolm^  12  Jel 

altogether  a  question  of  law.   In  Dar-  1729,  M.  1559. 
bishirey,  Parker,  1805,  5  East.  12,  13,  (c)  Adam  v.  Dick,  24  Feb.  1737,1 

Lord  Ellenborough  and  Grose,  J.,  ap-  1563,  Elchies,  v.  Bill,  No.  15,wheret] 

pear  to  have  considered  this  as  a  ques-  bill  is  said  to  have  been  protested  sere 

tion  compounded  of  law  and  fact ;  teen  days  after  the  term  of  pajmeot 
Lawrence  and  Le  Blanc,  J.,  held  it  to  (d)  Ersk.  iii.  2,  33. 

be  a  question    of  law.     In  Scott  v.  (c)  Reynolds  v.  i%we,  4  Feb.  177 

Lifford,  1808,  9  East.  371,  Grose,  J.,  M.  1598. 
says,  that  "  due  diligence  is  a  question  (/)  Vide  the  opinion  exproffied 
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l>een  any  express  decision  since  in  Scotland  as  to  the  time  for  inti- 
mating the  dishonour  of  foreign  bills,  although  the  Court  (a)  is  said 
to  lave  expressed  an  opinion  that  notice  ought  to  be  given  by  the 
jtrst  post. 

*  The  only  recent  Scottish  case  (6)  has  been  that  of  an  inland  /)©«  v.  Mac- 
bill  where  the  parties  were  both  resident  in  the  same  place.     The 
bill  was  dishonoured  on  a  Saturday,  and  the  notice  was  delivered 
at  the  indorser's  premises  on  the  following  Monday.     It  was  here 
held  without  difficulty,  that  the  notice  was   sufficient.      In  the 
opinion  given  by  the  Court,  the  following  statement  of  the  law  by 
Professor  Bell  (c)  was  quoted  with  approval : — "  In  England,  so  far 
as  any  rule  of  law  appears  to  be  fixed,  it  would  seem  that  to  such 
of  the  parties  as  reside  in  the  same  place,  the  notice   must  be 
given,  at  furthest,  by  the  expiration  of  the  day  following,  but  not 
i^ecessarily  on  the  day  on  which  the  dishonour  is  known ;  and  if 
that  be  a  Sunday,  it  is  the  same  as  if  the  arrival  were  on  a  Mon- 
day.    .     .     .     That,  if  the  proper  day  of  notice  be  a  day  of  public 
r^st,  or  of  similar  sanctity,  according  to  the  religion  of  the  person 
hound  to  give  notice,  it  will  be  sufficient  on  the  following  day. 
Probably  these  rules  would  be  followed  in  Scotland  as  grounded  in 
^o^und  discretion  and  mercantile  usage."  * 

In  the  absence  of  other  Scotch  decisions,  those  pronounced  in  English 

-Eiigland,  as  they  proceed  on  the  same  principles  which  we  recog-  ^*^"*^^°^- 
'^^se,  deserve  attention. 

1.  It  appears  to  be  settled,  both  in  Scotland  and  England,  that,  Notice  may  be 

on  last  day  of 

«  Court  in   Carrick  v.  Harper,  23  England,  in  SheUon  v.  Braithwaite,  26   ^'■^• 

^y  1790,  M.  1614.  Dec.  1841,  11  L.  J.  (Ex.)  54,  where  it 

(fl)  Ihid,     In  Batchin  v.  Or,  1792,  was  held,  that  an  indorsee  who  left  his 

«  1619,  H.  83,  where  a  foreign  bill  place  of  business  for  some  days,  leav- 

^  returned   dishonoured    on  27th  ing  directions  that  notices  were  to  be 

^ne  to  an  indorser  who  did  not  send  forwarded  to  him,  and  who  conse- 


(po8t)  intimation  till  the  30th,  it  quently  gave  a  notice  a  day  later  than 

held,  (1)  that  the  delay  was  un-  he  should  otherwise  have  done,  was  not 

^^^•aonable;  and  it  was  further  held,  guilty  of  laches,  and  that  the  notice 

\2)  that  the  delay  was  not  excused  by  was  accordingly  good.     See,  however, 

^^  iodarser  haying  been  from  home.  Turner  v.  Leach,  referred  to,  p.  349, 

^*  ittving  been  his  duty  to  leave  some  n.  (6). 

^charge  to  open  his  letters  and  at-  (6)  Dott   v.    Mackenzie,    18    July 

^  to  his  bills.     It  is  doubtful  if  1861,  23  D.  1310. 

this  case  would  now  be  followed  on  the  (c)  1   Bell's  Com.  417.     See  also 

*Mond  point,  a  somewhat   different  Clarkson  v.  Ball,  p.  348,  n.  (/). 
^^on  haying  been  pronounced  in 
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iomi.n 


Time  of  notice 
when  parties  in 
same  place. 


Kotice  by  last, 
to  prior, 
indoj 


lorsers. 


if  the  drawee  refuses  payment  on  the  bill  being  presented  to  biit 
any  period  of  the  last  day  of  grace,  its  dishonour  may  be  notified  a 
that  day  (a).  A  protest  may  be  taken  under  these  circnmstsia 
and  consequently  it  is  equally  competent,  under  similar  ciit» 
stances,  to  give  notice  (b).  ^  It  has  been  held  that  notice  nutrle 
given  on  the  day  the  bill  falls  due,  even  though  the  non-pavBtf 
may  have  occurred  from  mere  neglect  and  not  distinct  refusal  (4 

2.  If  all  parties  live  in  the  same  place,  each  par^  has  ads? i 
give  notice  to  the  person  immediately  before  him  on  the  bilL  TVf 
rule  has  been  settled  in  England,  after  much  discussion,  od  it 
strongest  grounds  of  expediency ;  it  being  held  unreasonable  tk 
a  party  in  business  should  be  obliged  to  lay  aside  all  his  other  bui- 
ness  to  notify  the  dishonour  of  a  particular  bill  at  the  etifa 
moment  (d).  But  it  is  required,  in  such  a  case,  that  the  letteroi 
notice  should  be  put  into  the  post-ofiSce  before  the  second  ixji 
post  goes  out,  so  that  it  may  reach  the  person  to  whom  it  is  il> 
dressed  by  that  post  (e). 

3.  Each  indorser  has  a  day  after  receiving  notice,  bat  mob 
the  limitation  now  mentioned,  to  give  notice  to  the  preceding  9- 
dorser  (/).     K,  however,  any  one  of  them  delays  more  thtt  i 


(a)  The  doctrine  was  expressly  held 
by  the  Lord  Chancellor,  in  Moline^  ex 
parte^  19  Ves.  216  ;  Burbridge  v.  Man- 
ners, 1812,  3  Camp.  193. 

(h)  Antea,  p.  315. 

(c)  Clowes  V.  ChaUlecotty  26  Jan. 
1829,  7  L.  J.  (0.  S.)  K.  B.  147. 

(d)  Per  Ellenborough,  in  Darhishire 
V.  Parker,  1805,  5  East.  9  ;  Smith  v. 
Mullen,  1809, 2  Camp.  208;  and  Marsh 
V.  Jiaxe£?eW,  mentioned  in  a  note  to  this 
case.  In  Scott  v.  Lifford,  1808, 1  Camp. 
246,  9  East.  847,  where  a  bill  was 
presented  for  payment  on  4th  June, 
returned  to  the  plaintiff  dishonoured 
on  the  morning  of  the  5th,  and  the 
latter  put  a  letter  of  notice  for  the  de- 
fendants into  the  post  on  the  6th,  the 
jury,  on  these  facts  being  left  to  them 
by  Lord  Ellenborough,  to  determine 
whether  there  had  been  sufficient  dili- 
gence, found  for  the  plaintiff,  and  a 
rule  nisi  for  a  new  trial  was  refused. 


The  doctrine  was  recognued  in  W^ 
V.  Shepherd,  1796,  6  East  14;  W 
Jameson  v.  Swinlon,  1810,  2  Ca» 
373. 

(6)  In  Fowler  v.  Hendon,  4  Tjifi 
1002,  where  a  plaintiff  was  bound  » 
have  given  notice,  so  that  it  shouli 
reach  the  defender  on  7th  Norember. 
it  was  held  not  enough  that  he  p^^ 
a  letter  of  notice  into  the  post  on  tte 
day,  without  also  proving  that  B 
reached  the  defendant  that  day.  H* 
also  Poole  v.  Dicas,  C.  P.  18S^  1 
Bingh.  N.  S.  649.  In  Smith  v.  l/«&ft 
note  (rf)i  a  plaintiff,  who  got  notieeot 
Monday,  and  did  not  send  a  letter  to 
theprecedingindorBer(whoal8oli«dii 
London)  till  after  poet  hours  on  Tu* 
day,  so  that  it  was  not  delivered  t2 
Wednesday,  was  held  (by  EUenborougk 
to  be  guilty  of  laches,  and  non-suited 

(/)  This  was  held  by  Lawrence,  J 
in  Jameson  v.  Swinton,  not©  (rf).   Tb 
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day  to  give  notice  to  his  indorser,  he  will  be  considered  guilty  of 
laches  (d)y  and  cannot  plead  in  excuse,  that,  by  other  indorsers 
taking  less  than  a  day,  there  was  not  more  time  consumed  on  the 
whole  than  would  afford  a  day  to  each  (b). 

Moreover,  tJie  holder  ffiving  notice  to  the  first  or  any  prior  in-  Notice  by 

.        .  .        .  ,  .        bolder  to  prior 

dorser,  must  give  it  to  him  in  a  day,  as  well  as  to  the  last  in-  indorsers. 

dorser  (c).     In  the  case,  however  (d),  of  a  shipmaster,  who  had 

drawn  a  biU  on  his  employers,  as  their  agent,  for  the  price  of  a 

cargo  of  wood  which  he  had  bought  for  them,  they  having  refused 

to  accept  or  pay  without  notice  to  him,  and  he  being  arrested  for  it 

abroad,  several  years  afterwards,  and  having  paid  it,  he  was  found 

entitled  to  claim  indemnity  from  them,  though  he  did  not  prove  that 

the  dishonour  of  the  bill  had  been  notified  to  him ;  it  being  held, 

that,  as  he  was  identified  with  them  as  their  agent,  or,  if  not,  as  he 

drew  without  authority,  it  was  doubtful,  in  either  case,  whether  he 

was  entitled  to  notice,  or,  though  he  were,  that  they  were  to  blame, 

for  not  having  intimated  to  him  their  non-acceptance,  or  told  him 

what  he  should  do  if  the  bill  was  claimed  from  him. 

4.  When  the  parties  reside  in  different  places,  as  well  as  when  Notice  wbon 

parties  in 
diiferent 

■^Dae  rule  seems  to  have  been  also  have  been  required,  if  each  indorser 

*^pted  in  a  Scotch  case,  Clarkson  v.  had  taken  a  day  after  receiving  notice. 

-^  17  Nov.  1831,  10  S.  17.  In  Turner  v.  Leach,  1821,  4  B.  and 

(a)  In  Miers  v.  Brown,  22  May  A.  451,  where  an  indorser,  who  got 
^^3, 12  L.  J.  (Ex.)  290,  a  party  who  notice  on  the  4th  of  September,  did 
9ot  notice  on  Monday,  and  did  not  not  give  it  till  the  8th  (having  left 
^ve  notice  till  11  o'clock  on  Wednes-  town  on  the  Ist  and  not  returned  till 
**«J  morning,  was  held  too  late.  the  8th,  on  account  of  his  wife's  ill- 

(b)  In  Marsh  v.  Maxwell,  348,  n.  (rf),  ness,  which,  however,  was  held  to  be 
^^^nd  EUenboTongh  said,  ^^  It  is  not  no  excuse,  as  he  ought  to  have  had 
^tHmgh  that  the  drawer  and  indorsers  some  person  to  attend  to  his  business), 
^^^oeired  notice  in  as  many  days  as  it  was  found  to  be  no  defence  to  him 
5^3ere  are  sabseqaent  indorsees,  unless  against  his  indorser,  that  the  same 
^^  Ib  shown  that  each  indorsee  gave  time  would  have  elapsed  if  each  of 
^^4Dtioe  within  a  day  after  receiving  it,  the  intervening  indorsers  had  taken  a 
^•»  if  any  one  has  been  beyond  the  day  to  give  notice,  it  being  held  that 
^*iy,  the  drawer  and  prior  indorsers  his  party  was  discharged  simply  by  his 
^*« discharged."  The  rule  was  enforced  own  neglect  to  give  duo  notice,  with- 
^^Smiih  V.  MuUeit,  848,  n.  (d),  though  out  reference  to  the  other  parties. 

^  defendant,  from  two  of  the  in-  (c)  Dobree  v.    Eastwood,  3  C.  and 

doners  having  given   notice  to  tlie  Pay.  250,  confirmed  by  iioM?e  v.  7>)>/?fr, 

^•rties  immediately  before  them  in  27  Jan.  1853,  22  L.  J.  (C.  P.)  135. 

^  day,  had   received    notice  in   a  (d)  Huntly  v.  Sanderson,  Ex.  1833, 

'Wter  time  on  the  whole  than  would  1  Cr.  and  Meas,  46C. 
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they  reside  in  the  same  place,  it  will  be  sufficient  if  a  par^^ 
notice,  by  the  post  of  the  day  following  that,  on  which  he  recebs 
it,  or  on  which  he  is  otherwise  aware  of  the  dishonour ;  it  hsi 
held,  as  in  the  case  of  parties  residing  in  the  same  place,  that  hei 
not  bound  to  neglect  all  his  other  affairs,  in  order  to  give  notioeb 
the  first  post  (a).  It  seems  to  have  been  held  at  one  time,  tbtk 
such  a  case  notice  shoald  be  sent,  if  practicable,  by  the  first  pofi: 
and  that  this  could  not  be  dispensed  with,  unless  the  post  sets « 
so  early  after  the  notice  arrives  as  to  render  it  impracticable  [h 
But  the  obvious  inexpediency  of  inquiring,  in  each  case,  wiMthff 
this  was  practicable  from  the  party's  occupations,  or  other  caosft 
has  led  in  England  to  the  establishment  of  the  foregoing  nk 
It  would  probably  be  followed  in  Scotland. 


(a)  In  Darhishire  v.  Parker^  1805, 
6  East.  12,  13,  it  was  held,  that  a 
party  who  got  notice  by  post  on  the 
12th,  would  have  used  sufficient  dili- 
gence if  he  had  sent  notice  to  another 
party  by  the  post  of  the  13th.  But  the 
Court  did  not,  in  that  case,  lay  down 
a  general  rule.  In  Williams  v.  Smithy 
1819,  2  B.  and  A.  496,  Abbott,  C.  J., 
in  giving  the  opinion  of  the  King's 
ikuch,  h\ys  it  down  that  the  time  for 
giving  notice  is  **the  departure  of  the 
post  on  the  day  following  that  in  which 
the  party  receives  intelligence  of  the 
dishonour."  In  Bray  v.  Iladwcn,  1816, 
5  M.  and  S.  68,  where  a  party  who 
got  notice  by  post  about  half- past 
8  A.M.,  had,  instead  of  sending  notice 
to  another  party  by  that  day's  post, 
which  set  off  at  12  noon,  delayed  it 
till  next  day's  post,  the  Court  of 
King's  Bench,  per  Lord  Ellenborough, 
held  it  to  be  fixed  since  Darhishire  v. 
Parker,  and  constantly  recognised  at 
Guildhall,  that  each  party  had  a  day 
to  give  notice,  and  the  plaintiff  was 
therefore  found  to  have  given  due  no- 
tice. In  Wright  v.  Sliawcross  (2  B. 
and  A.  501,  note),  it  was  held  suffi- 
cient for  a  party  who  had  got  notice 
on  Monday  morning  to  send  it  to  an- 
other party  by  the  Tuesday's  post.  In 
the  case  of  a  check  presented  to  a 


banker  by  a  customer,  with  direeiiii 
to  place  it  to  his  aocouDt,  the  buks 
on  resolving  to  return  it,  ww  held  a 
onered  by  giving  notice  by  letter  ke 
day  ;  Boyd  v.  Emmerson^  K.  R  18& 
2  Ad.  and  EU.  184.  In  another  m 
Geill  V.  Jeremy^  1  M.  and  MalLCL 
the  holder  was  not  held  bound  toao^ 
notice  by  the  first  poet,  thoog^  > 
consequence  of  there  being  no  port  « 
the  day  following,  the  notice  wis  tks 
not  sent  till  the  third  day.  In  Dcjt 
Slater,  4  C.  and  Pay.  200,  a  bill  b^ 
longing  to  bankers  in  Paris,  beingfr 
honoured  in  London,  it  was  held,  U 
That  their  London  correspondentB  w 
entitled  to  send  it  to  them  ;  but  2^ 
That,  when  it  was  returned,  ooei 
them,  being  then  in  London,  was  ks 
entitled  to  give  it  back  to  the  Ljoda 
house,  but  should  have  sent  it  dipefllr 
to  the  drawer. 

(6)  Per  Lawrence,  J.,  in  DarMtf? 
V.  Parker,  1805,  6  East.  10,  11.  Mi- 
ly nes,  B.  3,  C.  G,  Obs.  1 ,  and  Marios,  ST. 
had  previously  laid  it  down,  that  now 
ought  to  be  sent  off  by  the  first  post 
In  Carrick  v.  Harper,  23  May  1790 
Morr.  1G14,  it  was  laid  down,  prolaWl 
on  the  authority  of  Marius,  to  be  ti 
rule  in  England,  that  notice  should  b 
given  by  the  Jirst  post^  though  arcm 
stances  might  justify  a  longer  dfiltj. 
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5.  The  rule  which  has  been  stated  as  to  parties  living  in  the  Prior  in- 
same  place,  viz.,  that  each  party  has  a  day  for  sending  notice  after 

he  receives  it,  applies  also  where  they  live  in  different  places  (a). 

6.  Where  a  banker  is  employed  to  recover  payment,  an  addi-  Where  bankers 

or  ftflrcDts 

tional  day  is  allowed  for  him,  besides  the  parties  to  the  bill  or  note,  emj^oyed. 
tlie  employment  of  a  banker  being  a  recognised  mode  of  recovering 
payment  (i).     *  In  regard  to  notice,  each  branch  of  a  bank  is  con- 
sidered as  a  separate  establishment  (c).' 

7.  If  the  day  after  that  on  which  the  party  concerned  gets  sundl^"and''^ 
notice  falls  on  a  Sunday,  or  any  day  when  he  is  forbidden  by  his  ^"^li^iays. 
religion  from  attending  to  secular  affairs,  it  has  been  held  that  he 

is  not  bound  to  send  notice  till  the  following  day  (d).    By  a  statute 


(a)  Bray  v.  Hadwen,  and  Williams 
▼.  Smithy  antea^  350,  note  (a),  both 
imply  this  doctrine. 

(h)  In  Scott  Y,  Lifford,  1808,  9  East. 

347  (80  far  overruling  Haynes  v.  Birks^ 

1804,  3  B.  and  P.  699),  where  a  bill 

i»«d  been  deposited  in  the  hands  of 

bankera,  they,  as  well  as  the  other 

parties,  were  allowed  a  day  after  they 

had  heard  of  the  dishonour,  to  notify 

>t  to  their  constituents.    Afterwards, 

i»i  Itobton  V.  Bennett,  1810,  2  Taunt. 

^88,  it  was  recognised  as  allowable  for 

*  pMty  receiving  a  check  in  payment 

^  goods,  to  lodge  it  with  his  bankers 

^  Tf^oover  the  amount,   though  the 

^ect  was  to  delay  the  negotiation  of 

^t,  and  consequently  the  notice  of  its 

^^ahonour    to    the    defendants    (the 

^^ere),  for  one  day  longer  than  it 

^wild  have  been  otherwise  delayed. 

^^ImgdaleY.  Trimmer,  1812, 15  East. 

^1}  where  a  day  had  been  also  lost  in 

^  negotiation  of  a  bill,  by  the  plain- 

^  giving  it  to  his  bankers  to  get 

P^ynient,  instead  of  presenting  it  him- 

»df,  it  was  held  by  the  Court  of  King's 

^®ch  (whose  opinion  was  expressed 

lyLord  EUenborough),  that  the  bank- 

^  were  to  be  considered  as  distinct 

lM)iderB,  not  as  identified  with  their 

<^wtomerB,  and  that  the  plaintiffs  were 

entitled  to  take  a  day  after  the  bill  was 

retonied  by  the  bankers,  before  giving 


notice.  In  Bray  v.  Hadwen^  an  tea, 
350,  note  (a),  where  country  bankers, 
with  whom  a  bill  had  been  lodged  to 
get  payment,  though  they  got  notice 
from  London  of  its  dishonour  on  18th 
July,  sent  notice  only  by  the  post  of 
the  19th,  it  was  held  by  the  Court  of 
King's  Bench,  that  each  party,  such 
bankers  not  excepted,  was  entitled  to 
take  a  day  for  giving  notice. 

(c)  Clode  V.  Bayley,  8  Nov.  1843, 
12  L.  J.  (Ex.)  17. 

(d)  In  Haynes  v.  Birks,  1804, 3  Bos. 
and  Pull.  599,  where  the  banker  with 
wliom  a  bill  was  lodged  to  recover 
payment  did  not  hear  of  its  dishonour 
till  late  on  Saturday  night,  it  was 
taken  for  granted  that  he  was  not 
bound  to  do  anything  in  consequence 
till  Monday.  In  Hawkes  v.  Salter,  C. 
P.  1828,  4  Bingh.  715,  it  was  held 
sufficient  to  have  given  notice  by  the 
Tuesday  morning's  post  of  the  dis- 
honour of  a  bill  payable  on  Saturday, 
as  the  post  went  in  the  morning,  see- 
ing it  was  contra  bonos  mores  to  write 
on  Sunday,  and  the  holiler  was  not 
bound  to  get  up  at  an  unseasonable 
hour  on  Monday  morning  to  write  in 
time  for  that  post.  The  same  doc- 
trine was  implied  in  Bray  v.  Hadwen, 
1816,  5  M.  and  S.  68,  and  in  Wright 
V.  Shawcross,  2  B.  and  A.  501,  note, 
where  it  was  found  that  a  party  who 
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already  referred  to  (a),  7  &  8  G.  IV.  c.  15,  §§  1-4,  it  is  enacte^^-d, 
that,  in  the  event  of  a  bill  or  note  falling  due  on  a  day  bef(^^re 
a  public  fast  or  thanksgiving,  or  the  day  before  Christmas-day  or 
Good  Friday,  notice  of  its  dishonour  shall  be  sufficient,  if  sent  t  hft 
day  after  these  days,  or,  in  the  event  of  their  falling  on  a  Saturdj^Hsy, 
if  sent  on  the  Tuesday  following.  But  this  enactment  is  declan^B^ 
not  to  extend  to  Scotland. 


(2.)   Time  of  day  for  notice. 

As  to  the  time  of  day  for  giving  notice,  the  same  doctrine 
applicable  which  has  been  explained  as  to  presentment  (6),  viz.,  t^fenat 
notice  to  a  banker,  or  any  person  in  business,  will  be  valid  oiK'^ly 
when  given  in  the  usual  hours  of  business,  but  that  to  anothr^aer 
person  it  may  be  given  at  any  reasonable  time  of  day  or  night,  ^ex- 
cluding the  proper  hours  of  rest. 


6.  Place  for  giving  Notice. 

Place  for  As  to  the  place  where  notice  of  the  dishonour  of  bills  or  no 

giving  no  1  .    gjjQ^ij  jjg  given,  or  to  which  a  letter  of  notice  should  be  a 

the  same  rules  appear  to  be  applicable  as  with  regard  to  the  pis- 

of  presentment  (c). 
Due  diligence  It  has  been  explained  ((/),  that  due  diligence  ought  to  be  used 

rdL^v'^he    find  out  the  drawee's  residence,  in  order  to  present  the  bill; 
SenS^.  "**       ^^  same  diligence  is  necessary  to  find  out  the  drawer  or  indoi 

residence,  in  order  to  give  him  notice.     *  It  is  always  a  question 

circumstances  in  every  case  whether  due  diligence  has  been  used  (e 


-to 

a 

\ 


got  a  letter  of  notice  on  Sunday  was 
not  bound  to  open  it  till  Monday,  or 
to  send  notice  to  another  party  till 
Tuesday.  In  Lindo  v.  Unsworth^  18 11, 
2  Camp.  602,  where  the  bankers  with 
whom  a  bill  was,  had  sent  to  notify 
ita  dishonour  to  the  plaintiff  on  8th 
October,  but  found  his  counting-hoiise 
shut  (ho  being  a  Jew,  and  the  8th 
being  a  great  Jewish  festival),  so  that 
he  did  not  get  notice  till  that  day's 
poet  was  gone,  or  give  notice  to  the 
defendant  till  the  post  of  the  9  th, 
liord  Ellenborough  held,  that  he  was 


excused  by  his  religion  from  attendin^p-^ 
to  secular  business  on  the  8th, 
was  not  therefore  bound  to  give 
till  the  next  day. 

(a)^Ti<6a,p.316.    (&)i4R(ea,p.803. 

(c)  Antea^  p.  281,  etc. 

ld)Ihid, 

(e)  Bateman  v.  Joseph^  K.  B.  1810, 
12  East.  433.  Per  curiam :  ''  Whether 
due  notice  has  been  given,  la  a  questioD 
of  law ;  but  whether  doe  diligenoe  has 
been  used  to  discover  the  place  of  red- 
dence  of  a  person  entitled  to  notice,  it 
a  question  of  fact.** 


^. 
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i    As  regards  the  drawer,  it  is  in  general  suiScient  to  address  the  notice 
I    to  him  according  to  the  place  where  the  bill  is  dated,  even  though 
B    that  address  should  be  so  vague  as  to  be  practically  useless  (a).     As 
r     regards  the  indorsers,  who  do  not  usually  write  their  addresses  on 
the  bill,  greater  precautions  must  be  taken ;  and  when  they  live  in 
large  towns,  the  holder  must  make  inquiries  to  discover  the  par- 
ticular streets  in  which  they  live,  and  their  occupations  (i).     In 
regard  to  the  extent  to  which  these  inquiries  must  be  pushed,  the 
decisions  do  not  enable  a  precise  rule  to  be  laid  down,  but  the  holder 
will  have  only  himself  to  blame  if  he  neglect  to  use  any  obvious 
means  of  obtaining  information.' 

It  has  been  considered  (c)  as  sufficient  diligence,  to  inquire  at  Examples  of 
the  last  indorser,  and  the  last  but  one,  for  the  drawers  residence,  iusiifflcient 
in  order  to  give  notice  to  him,  the  day  after  the  bill  became  due ; 
and  on  the  latter  of  these  persons,  who  alone  could  give  infonna- 
tion,  not  being  at  home,  to  call  back  next  morning,  when  informa- 
tion was  got,  and  notice  of  dishonour  immediately  given.  In  the 
case  of  a  promissory-note,  it  has  been  held  sufficient  to  inquire  at 
the  maker's  house  for  the  payee's  residence  (d).  But  it  has  been 
considered  not  sufficient  to  inquire  for  an  indorser's  residence  merely 
at  the  place  where  the  bill  was  payable,  without  asking  at  any  of 
the  parties  to  the  bill,  or  searching  for  persons  of  the  same  name  in 
the  Directory  (e).  If  the  drawer  has  left  no  notice  at  his  last  place 
of  residence  where  he  is  to  be  found,  and  the  holders  of  the  bill 
have  made  inquiry  after  him  at  the  person  through  whose  request 
they  advanced  money  on  the  bill,  they  will  be  excused  for  the  delay 
of  notification  occasioned  by  their  not  finding  him  (/).    In  a  case  (jr), 

(a)  Burmester  v.  Barron^  22  Jan.  (c)    Browning    v.    Kinnear,    1819, 

1852,  21  L.  J.  (Q.  B.)  135.     Here  the  Gow,  82,  per  Dallas,  C.  J.,  confirmed 

notice  was  sent  by  poet,   addressed  by  the  verdict  of  a  jury. 

"London,"  where  the  bill  was  dated.  It  (d)    Sturges    v.     Derrick,     1810, 

was  held  sufficient,  though  the  drawer,  Wightw.  76. 

who  resided  in  Chelsea,  and  whose  true  (e)    Beveridge  v.  Burgess,  1812,  3 

address  might  have  been  learned  from  Camp.  262,  per  Lord  Ellenborough. 

the  acceptor,  never  got  the  letter.    See  (/)  Hodgson  v.  Bushhy,  18  July, 

also  CUtrke  v.  Sharp,  3  M.  and  W.  166.  2  Dec.   1782,  M.   1609,  as  reversed 

(6)   Walter  v.  Haynes,  Ry.  and  M.  in  the  House  of  Lords,  2  Pat.  Ap. 

249.    The  address  to  the  indorser  in  607. 

this    case,    which    was   simply  "  Mr  (jg)  Baldwin  v.  Richardson,  1823,  1 


Hay  nee,  Bristol,"  was  held  insufficient.      B.  and  Cr.  245. 


I. 
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where  a  party,  not  knowing  the  address  of  the  immediately  preced-    — J[ 
ing  indorsers,  wrote  to  inquire  about  it  at  his  brother,  who  had  taken 
the  bill,  and  some  delay  occurred  before  he  could  get  an  answer,  it 
was  decided,  that  the  indorsers  were  not  thereby  discharged,  as  all 
due  diligence  had  been  used,  and  as  there  had  been  no  unnece88ary*\^-x' 
delay  in  giving  notice.     A  similar  decision  was  given  more 
cently  (a),  where  the  bill-holder  asked  for  the  residence  of  the  d 
fendant  (an  indorser),  at  a  party  (his  brother-in-law),  who  h 
signed  his  name  by  his  authority,  but  got  no  information,  and  after-' 
wards  not  only  notified  the  dishonour  to  him,  but,  Ist,  directed  hi. 
attorney  to  give  due  notice,  in  consequence  of  which  a  letter 
sent  to  the  defendant,  addressed  to  the  place  where  the  bill  w&s^  ^^a; 
dated ;  and  2dlyy  having  desired  the  attorney  to  use  due  diligenc^:^  ^ce 
to  find  out  his  residence,  the  latter  found  it  out  on  16th  Octobe^^*<^>er 
(more  than  two  months  after  the  bill  became  due),  and,  after  coir:^^>n- 
sulting  the  plaintiff,  notice  was  sent  on  18th  October.     The  Cowmi^aKOiii 
of  King's  Bench,  in  this  case,  held,  Istj  That  notice  to  the  defeic^c-^n- 
dant's  brother-in-law  (who  had  acted  as  his  agent)  was  notice  tJ^       to 
him;  2rfZy,  That  due  diligence  had  been   used;   ddlr/y  That  thc:^-he 
plaintiff's  attorney  was  entitled  to  a  day  in  order  to  consult  thr^^Ac 
plaintiff,  after  getting  information  as  to  the  defendant's  residence 
and  that,  therefore,  the  notice  was  in  sufficient  time  on  18th 
ber,  as  he  was  entitled,  besides,  to  a  day  for  giving  notice,  after  tr^f"® 
got  the  information  on  the  16th.     A  statement  by  an  indorsee,  in     -^  ' 
letter,  that  he  did  not  know  the  drawer's  residence   "till  with^c^  ^ 
these  few  days,"  has  been  held  not  to  imply  that  he  had  learned  *^ 

sooner  than  the  day  before  (b). 

If  the  drawer  of  a  bill  calls   at  the  holder's  counting-! 
before  the  term  of  payment,  and  says  that  it  will  not  be  paid, 
that  he  has  no  fixed  residence,  but  will  call  again  and  see 
it  is  paid,  the  holder  will  not  be  bound  to  seek  after  him,  but  he  wi-*^ 
be  held  to  have  taken  the  burden  of  inquiry  on  himself  (c).    Tta*^^^ 
holder  will  not  be  excused,  if  a  letter  of  notification  has  failed  '^^ 
reach  the  party  in  time,  through  a  mistake  in  the  address  (d). 


(a)  Firth  v.  Thrush,  K.  B.  1828,  8  Camp.  285,  1  Stark.  116,  per 

B.  and  Or.  387.  Ellenborough. 

(h)  Kirhy  v.  England  (N.  P.),  2  C.  (rf)  JEwfote  v.  Sowerby,  11  EMk  11 

and  P.  800.  where  the  delay  in  giving  notiee 

(c)    Phipson   y.   Kneller,   1815,    4  from  sending  ihe  bill,  after  it 
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7.  By  whom  Notice  is  given. 

The  chief  purpose  of  notice  is,  that  the  party  receiving  it  may  information 
secure  his  relief  from  the  parties  liable  to  him  against  the  claim  iTnot^suffi-*''^ 
-Mnade  upon  him  under  the  bill  or  note;  and  therefore  such  notice,  ^^^^^' 
a  it  does  not  state,  must  at  least  afford  him  reason  to  believe  that  a 
^laim  will  be  made  against  him.     But  his  belief  of  this  must  depend 
:^iiach  on  the  party  from  whom  the  notice  proceeds.     His  mere 
]cnowledge  that  the  bill  or  note  has  not  been  accepted  or  paid, 
^fordfl  no  ground  for  such  a  belief;  because  it  does  not  thence 
:£'ollow  that  the  holder  will  resort  to  him  for  payment.     Informa- 
tion, therefore,  of  non-acceptance  or  non-payment  by  a  stranger, 
-^wto  has  no  concern  with  the  bill  or  note,  and  does  not  act  for  any 
party  to  it  (a),  is  not  equivalent  to  notice,  as  it  amounts  to  no  more 
than  the  casual  knowledge  now  mentioned  (6).     In  one  case,  in- 
deed, in  Scotland  (c),  private  knowledge  seems  to  have  been  ad- 
^laitted  at  least  as  an  element  of  notice.     But,  in  that  case  (d), 
'*  there  was  that  sort  of  intercourse  among  the  parties,  which  left 
*t  to  be  inferred  that  the  indorser  was  aware  not  merely  of  the  dis- 
*^oiiour,  but  of  the  holder  looking  to  him  for  payment ;  particularly, 
^hepe  was  a  meeting  of  the  parties,  at  which  the  acceptor  made  a 
Partial  payment."     This  last  circumstance  showed  that  the  holder 


f^c^iioared,  to  a  bank  at  BirmiDgbam, 

^^^*tead  of  a  bank  at  Liverpool.     In 

**^  Scotch  case  of  Henderson  v.  Duthw^ 

^^  Jan.  1799,  Morr.  App.  9,  it  was 

^^^  to  be  a  good  excuse  for  a  party 

^ot  notifying  tbe  disbonoor  of  a  bill, 

^^t  be  Umaelf  had  not  got  notice  in 

^^'i^  from  tbe  bank  for  wbich  be  was 

^S^t,  as  the  letter  to  bim  was  mis- 

^^*»^ied.      From    tbe   address   being 

'^^tlier  indefinite,  tbe  letter  bad  been 

^^t  to  another  person  of  the  saine 

'^^iKie;  and  it  may  therefore  be  doubted 

^hetber  the  bank  should  not  bave 

^'^ered  for  this  consequence  of  ne- 

^^^ct  in  the  address.    But  there  was 

^^  miitiike  in  the  addreas,  it  being 

^^'^^^cct  to  far  aa  it  went. 

(q)  But  if  a  person  la  in  possession  of 
^  bill,  and  really  acts  as  agent  for  the 


holder,  be  can  give  a  valid  notice,  even 
tbough  be  does  not  set  forth  in  it  for 
whom  he  acts.  Woodthorpe  v.  Laws^ 
24  Nov.  1836,  6  L.  J.  (Ex.)  69. 

(6)  In  Mackenzie  v.  Urqtdiart,  Feb. 
1731,  M.  1561,  the  Court  held  it  "  ir- 
relevant to  state  that  the  drawer  bad 
beard  of  the  dishonour  of  the  bill  by 
means  of  third  parties,  since  be  was  to 
rely  upon  notification  only  from  tbe 
portcur  himself  or  his  order."  In  tbe 
Stirling  Banking  Company  v.  Duncan- 
sonh  Representatives,  20  Feb.  1784,  M. 
1611,  tbe  Court  expressed  an  opinion, 
that  mere  private  knowledge  of  the  dis- 
honour of  a  bill  was  not  equivalent  to 
notice. 

(c)  Irvine  V. ,  1791,  M.  1617, 

Bell's  Cases,  120. 

(d)l  Bell,  421,  note  2. 
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was  in  cursu  of  enforcing  payment  from  the  acceptor;  andytsAf 
defender  seems  to  have  been  a  party  to  this  payment,  he  mii8t,froB 
it,  as  from  other  circumstances,  have  been  conyinced,  that  he  mjii 
be  called  on  for  payment,  failing  the  acceptor.  Supposing  then- 
fore,  that  this  case  were  a  fit  precedent,  which  has  been  doabted(«). 
it  cannot  impeach  the  rule,  that  information  by  a  stranger,  oT;  a 
other  words,  mere  casual  knowledge,  is  not  equivalent  to  notice  (i). 
But  if  the  drawer  or  indorser  gets  information,  whether  from  tk 
holder  or  not,  which  certiorates  him  that  the  latter  intends  to  dtk 
recourse  from  him,  the  purpose  of  notice,  viz.,  to  enable  him  to  tib 
measures  for  his  security,  is  answered. 

The  English  courts  seem  to  have  at  first  too  much  narroiei 
the  limits  of  notice.  In  one  case  (c),  opinions  are  expressed,  tint 
notice  ought  to  be  given  in  all  cases  by  the  holder.  But  the  oolr 
point  as  to  notice  then  before  the  Court  was,  whether  a  requ^lf 
the  granter  of  a  note  to  the  defendant  to  take  it  up  was  equivakit 
to  notice  by  the  holder ;  and  the  Court  may  probably  have  beeo 
thus  led  to  lay  it  down,  that,  in  that  casey  notice  could  proceed  oolj 
from  the  holder,  without  adverting  to  the  other  question  of  the 
validity  of  notice  by  an  indorser.  The  case  was  decided  on  auothff 
ground.  But  the  opinion  now  referred  to  was  followed  afterwards 
by  an  eminent  authority  (d),  who,  after  citing  the  opinion  of  Mr 


(a)  Vide  Mr  Bell's  remarks  on  it,  in 
tlie  passage  cited,  p.  355,  note  (</). 

(h)  Vide  remarks  on  this  subject  in 
Tindal  v.  Brown,  1786,  1  T.  R.  167. 
There  are  two  cases  illustrative  of  the 
same  principle,  Nichohon  v.  Gouthit, 
1796,  2  H.  Bl.  612,  and  Whitefield  v. 
Savage,  1800,  2  Bos.  and  Pull.  277,  in 
l>oth  of  which  recourse  was  denied  for 
want  of  notice,  although  the  party 
claiming  it  knew,  before  the  term  of 
payment,  that  the  acceptor  of  the  bill 
in  the  one  case,  and  the  granter  of  the 
note  in  the  other,  could  not  pay  it, 
being  insolvent.  In  Stewart  v.  Ken- 
neit,  2  Camp.  177,  where  a  person  who 
had  been  employed  by  the  original 
parties  to  a  bill  to  get  it  discounted 
notified  its  dishonour  to  the  defendant, 
and  told  him  where  it  was  lying  (he 


having  then  no  connection  with  any  of 
the  parties).  Lord  EUenborough  hdi 
that  this  information  could  not  \x 
pleaded  as  notice  by  the  holder,  thoogb 
it  might  if  the  witness  had  been  hk 
agent;  and  further  laid  down,  tki 
"notice  must  come  from  the  peisca 
who  can  give  the  drawer  or  indorse 
his  remedy  on  the  bill,  otherwise  it  k 
merely  an  historical  fact." 

(c)  By  the  Court  of  King's  Bench, 
in  Tindal  v.  Brown,  1786,  1  T.  R.  167. 

(d)  Per  Lord  Chancellor  Eldon,  ii 
ex  parte  Barclay,  7  Ves.  697.  It  is  re- 
marked in  Selwyn's  Nisi  Prios,  S83 
note  25,  that,  when  his  Lioidship  pro- 
nounced this  judgment,  he  was  iio( 
aware  of  Lord  Kenyon's  opinion  to  tin 
contrary  in  Shaw  v.  Crq/t,  of  whicl 
pout,  p.  868. 


Sect.  IV.] 


NOTICE  OF  DISHONOUR. 


357 


Justice  Buller,  as  importing  that  efiFectual  notice  could  only  come 
from  the  holder^  and  stating  that  it  had  been  frequently  acted  on 
since,  decided  on  that  ground,  that  notice  by  the  indorser  of  a  bill 
could  not  be  available  to  the  holder.  But  this  doctrine  seems  not  to 
be  consistent  with  the  principles  which  have  been  since  established. 

Isty  It  appears  to  be  settled,  that  notice  by  an  indorser  to  the  For  notioe  by 
drawer,  or  a  prior  indorser  of  a  bill  or  note,  will  enure  to  the  drawer  enures 
benefit  of  any  intervening  party  (a).     No  intervening  party  can  parSeflT***'"^ 
have  a  claim  against  the  drawer  or  prior  indorser,  without  paying 
to  the  party  who  gave  notice ;  and  by  doing  so,  he  acquires  all  his 
rights,  and,  among  others,  the  benefit  of  the  notice  given  by  him. 
As  it  may  not  be  certain,  however,  whether  the  holder  has  given 
notice  to  all  the  prior  parties,  it  is  prudent  in  any  indorser  from 
whom  payment  is  demanded,  to  give  notice,  as  soon  as  he  gets  it,  to 
all  the  previous  parties,  in  order  to  secure  his  recourse  against 
them  (6).     For,  if  he  has  got  notice,  it  will  not  afford  him  any 
defence,  that  the  holder  has  not  given  notice  to  the  previous  parties^ 
from  whom  he  himself  is  entitled  to  claim  recourse  (c). 

2dlyy  Although  the  holder  of  a  bill  or  note  should  give  notice  and  noUoe  by 

intervening 

only  to  his  immediate  indorser,  he  may  avail  himself  of  notice  to  parties  ennrea 
any  prior  party,  whether  it  proceeds  from  his  indorser,  or  from  some 
earlier  indorser  to  whom  the  latter  has  given  notice.  This  rule  is 
conformable  with  the  purpose  of  giving  notice,  as  the  party  receiv- 
ing it  is  put  sufficiently  on  his  guard,  if  it  comes  from  any  person 
who  has  a  right  to  exact,  and  intends  to  exact  payment,  and  that, 
whether  payment  is  exacted  by  that  party  under  his  right  of  re- 
course, or  by  the  holder.  Accordingly,  it  has  been  decided  in  two 
cases  (d),  where  actions  were  brought  by  the  last  indorsee  against 


(a)  Chitty,  334.  A  party  paying 
for  the  honour  of  an  indorser,  may 
also  competently  give  notice.  GoodaU 
V.  PolhiU,  25  Jan.  1845,  14  L.  J. 
(C.  P.)  146. 

(6)  Chitty,  327. 

(c)  Edwards  v.  Dick,  1821,  4  B. 
and  A.  212.  In  this  case,  the  bill  was 
accepted  payable  at  a  particular  place  ; 
and,  in  an  action  against  the  drawer, 
he  objected  that  non-payment  had  not 
been  notified  to  the  acceptor.     Even 


the  latter  would  not  have  been  en- 
titled to  urge  such  an  objection,  as  an 
acceptor  is  not  entitled  to  notice.  But, 
at  idl  events,  the  plea  was  held  to  be 
jus  iertii  to  the  drawer,  because  he  had 
got  notice. 

(d)  Per  Lawrence,  J.,  in  Jameson 
V.  Swinton,  1809,  2  Camp.  373  ;  and 
per  Lord  Ellenborough,  in  Wilson  t. 
Swabey,  1815,  1  Starkie,  34,  part  2 ; 
vide  also  Chitty. 
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the  drawer,  that  notice  to  a  drawer  or  indorser  by  the  plaintiff's  in 
dorser  was  available  to  the  plaintiff,  being  held  sufficient  to  ^^  8erv» 
all  the  purposes  for  which  notice  is  required,"  seeing  the  drawer  o 
indorser  was  thus  enabled  ^^  to  take  it  up  if  he  pleases,  and  he  ma^. 
immediately  proceed  against  the  acceptor  or  prior  indorsers."     In  t 
later  case  (a),  it  was  decided  by  the  Court  of  King's  Bench,  on  : 
review  of  all  previous  decisions,  that  the  holder  of  a  bill  may  avar 
himself  of  notice  given  by  any  person  who  is  a  party  to  it 
law  may,  therefore,  be  now  considered  as  settled  (b).     *  But 
a  party  who  by  the  neglect  of  another  has  been  discharged  froi 
the  bill,  or  who  by  his  own  neglect  has  lost  his  right  of  reco 
cannot  give  a  notice  which  will  benefit  himself,  neither  can  h 
give  a  notice  which  will  enure  to  the  benefit  of  others,  because,  iz 
regard  to  the  bill,  he  is  in  no  better  position  than  a  stranger  (c 
It  is  not   necessary  that  the  party  who  gives   notice   should 
the  time  be  actually  aware  of  the  bill  having  been  dishonoured 
for  if  tlie  fact  have  been  so,  and  the  notice  have  been  given  afte 
it,  the  requisites  for  valid  notice  are  there,  and  the  Court  canno 
enter  into  the  state  of  mind  of  the  giver  (d).' 
Notice  given  3c?/y,  It  has  been  much  discussed,  whether  notice  of  dishonouL 

by  acceptor,  or  i»       i  m  /•  i      i     1 1     »    ■ 

the  maker  of  a    by  the  acceptor  of  a  bill,  or  granter  of  a  note,  preserves  the  holders 

recourse  against  the  party  receiving  notice.  In  an  action  (e)  bi^ 
the  holder  against  the  drawer,  where  it  appeared  that  the  acceptor 
had  left  a  message  at  the  drawer's  house  that  the  bill  was 
honoured,  this  was  accounted  sufficient  notice  ;  it  being  held  tha^ 
'^  it  made  no  difference  who  apprised  the  drawer,  since  the  object  o^ 
the  notice  was,  that  the  drawer  might  have  recourse  to  the  ctecepior^ 


n 

"V* 
0 

i 


(a)  Cfiapman  v.  Keane^  K.  B.  1835, 
3  Ad.  and  El.  193.  In  Harrison  v. 
Ruscoe,  21  Feb.  1846,  15  L.  J.  (Ex.) 
1 10,  this  case  was  strongly  approved  of, 
and  (following  it  oat)  it  was  held,  that 
a  notice  was  good  though  the  holder  s 
attorney  had  erroneously  represented 
lumself  as  asking  payment  on  behalf 
of  a  prior  holder,  it  appearing  that 
not  ice  by  that  prior  holder  would  have 
been  good,  and  that  the  drawer  had 
suffered  nothing  by  the  mistake. 

(b)  In  Lysaghl  v.  Bryant^  14  Jan. 
1^0,  19  L.  J.  (C.  P.)  160,  a  bill  was 


indorsed  to  Lysaght  and  Smithett, 
who  indorsed  it  to  Lysaght^s  father 
(Lysaght  junior  retaining  the  bill  as 
his  father^s  agent) ;  and  on  the  bill 
being  dishonoured,  the  firm  not 
notice.  It  was  held  that  Lyaaglit 
senior  was  entitled  to  its  benefit. 

(c)  Per  curiam.  In  Uarrimm  v. 
RuBcoe^  supra,  note  (a);  Story,  § 
304. 

{(i)  Jennings  v.  Roberts^  25  Jan. 
1855,  24  L.  J.  (Q.  B.)  102. 

(e)  Shaw  V.  Croft,  1798,  per  i-ord 
Kcnyon,  Chitty,  383,  note  9. 
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Afterwards  (a),  in  another  action  by  the  indorsees  against  the 
drawer,  where  it  appeared,  that  after  the  bill  had  been  presented 
and  dishonoured,  the  acceptor  wrote  a  letter  to  the  drawer  men- 
tioning the  dishonour,  and  stating  that  the  bill  was  in  the  hands  of 
tbe  plaintiffs,  this  was  held  to  be  sufiScient  notice.     ^  These  cases  are 
explained  by  Mr  Justice  Bayley  m  his  book  on  Bills  (c.  7),  on  the 
supposition  that  the  acceptor  had  special  authority  to  give  notice  ; 
and  this  explanation  is  now  considered  satisfactory — it  being  held 
AS  settled,  that  an  indorser  is  not  bound  to  regard  a  notice,  unless 
it  come  from  a  party  who  would  be  entitled,  on  paying  the  bill, 
to    demand  reimbursement  from  him  (b).      In  America  it  has 
been  decided  that  notice  by  a  drawee  who  refuses  acceptance  is 
bad  (e): 


8.  To  what  parties  to  the  Bill  Notice  must  he  given, 
Notice  must  be  given  to  all  parties  from  whom  the  holder  in-  Notice  not 

4-^     J     X       1    •  /  »\        T*       •     •  1  requisite  to 

^«iicw  to  claim  recourse  (a).     But  it  is  not  necessary  to  the  acceptor  acceptor. 
^f  a  bill,  or  maker  of  a  note,  because  they  are  liable,  at  all  events, 
^^  primary  debtors,  and,  as  they  have  no  recourse  against  the  other 
Parties,  cannot  derive  any  benefit  from  notice  (e).     For  example,  it 
^as  been  held  (/),  that  the  makers  of  a  note  payable  at  a  particular 
^^nking-house,  but  of  which  payment  was  refused  on  the  ground  of 
'lo  effects,"  were  not  entitled  to  notice ;  and  in  another  case,  where 
^€  drawer  and  drawee  of  a  bill  were  considered  as  identical,  it  was 
**^ld  to  be  a  promissory-note,  and  the  drawer's  executors  were  sub- 
jected in  payment,  without  notice  of  the  dishonour  to  him  (g).     It 


(a)  Rosher    v.    Kieran,    1814,    4 
^-^p.  87,  per  Lord  Ellenborough. 

(b)  See  authorities  cited  in  the  pre- 
^^^^ng  notes,  and  Story,  §  304. 

(c)  Stanton  y.  Blonsom^   12  Mass. 
^16,  quoted,  Chitty,  p.  833. 

.    (<0  This  point  was  fully  discussed 

**»  Scotland,  in  EUiot  \,  Bell,  14  Feb. 

f  7^1,  M.  1606,  where  it  was  decided, 

**^  conformity  with  a  report  from  Sir 

*^bert  Herri&,  an  eminent  merchant, 

^hat  the  holder  of  a  promissory -note, 

^ho  had  given  notice  only  to  the  last 

^'^^ioraer,    could    not    have    recourse 


against  the  prior  indorsers,  to  whom 
no  notice  had  been  given.  This  deci- 
sion, of  course,  did  not  touch  the  ques- 
tion as  to  the  holder's  title  to  avail 
himself  of  the  notice  given  to  such 
indorsers  by  other  parties  to  the  bill 
or  note,  which  must  be  decided  on  the 
principles  already  explained. 

{e)  Lyon  v.  Butter,  7  Dec.  1841,  4 
D.  178. 

(/)  Pearse  v.  PembertJnj,  1812,  3 
Camp.  261,  per  I/ord  Ellenborough. 

(g)  Roach  v.  Ostler,  1  M.  and  Ryl. 
120. 
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has  been  also  repeatedly  decided,  that  the  acceptor  of  a  bill  ptjaUe 
at  a  certain  place,  for  instance,  at  the  house  of  his  bankers,  was  H 
entitled  to  notice,  because  he  was  boand  to  see  that  payment  n 
made  there  (a). 

In  case  of  the  bankruptcy  of  the  drawer  or  of  an  indorser,  lai 
a  sequestration  or  commission  of  bankruptcy  against  him,  notite 
should  be  given  to  the  bankrupt,  or  to  the  trustee  vested  with  b 
estate  for  behoof  of  his  creditors  (6)  ;  at  least,  it  will  be  no  excoR 
for  want  of  notice,  that  his  estate  is  vested  in  assignees,  provided 
his  house  is  still  open,  whether  in  possession  of  a  messengers 
not  (c),  so  that  notice  left  there  would  reach  his  assignees.  Whetiw 
the  holder  is  bound,  after  a  bankrupt's  house  is  shut,  to  go  in  qiKS 
of  assignees  for  the  purpose  of  giving  them  notice,  has  not  ben 
determined  (d).  It  has  been  found  in  England,  that,  even  afters 
commission  of  bankruptcy  is  issued,  but  before  assignees  are  cboses, 
notice  to  the  bankrupt  is  good  ;  because,  till  the  election  of  assignefs. 
he  still  represents  his  estate  (e).  The  same  rule  would  probably  lie 
adopted  in  Scotland  at  any  time  after  bankruptcy,  but  before  the 
estate  is  vested  in  a  factor  or  trustee  for  behoof  of  the  creditors  (/> 

If  the  party  be  dead,  notice  ought  to  be  given  to  his  executor  (j). 

In  one  case  (A),  it  was  held,  that  notice  to  a  person's  known  agat 
was  not  in  general  sufficient,  though  it  was  doubted,  but  not  decidci 
whether  in  that  case  the  agent  had  not  continued  to  represent  his 
principal  throughout  the  transaction.  Notice  to  a  clerk  of  tk 
drawer  and  indorser,  given  at  his  place  of  business,  will  be  as  effrt- 
tual  as  to  himself ;  but  not  when  it  is  given  in  a  place  not  appro- 
priated to  the  master's  business  (t).     *  A  verbal  notice  left  with  the 


(a)  In  Treacher  v.  Ilinton^  1821, 
4  B.  and  A.  417,  it  was  settled,  after 
full  consideration,  by  the  whole  Court 
of  King's  Bench,  that  the  acceptor  of 
a  bill  payable  at  a  banker's  was  not, 
in  any  case,  entitled  to  notice  of  non- 
payment, the  banker  being  truly  his 
agent ;  so  that  the  banker's  refusal  to 
piiy  was  a  refusal  by  the  acceptor,  and 
it  being  besides  the  duty  of  the  latter  to 
ascertain  that  payment  harl  been  made. 

{h)  Chitty,  835;  1  Bell,  421. 

{c)  Johnston  ex  parte ^  1  Mont,  and 
Ayrt.  ()22. 


(d)  Rohde  v.  Proctor,  K.  B.  1825, 
4  B.  and  C.  517.  In  this  case,  the  kw 
was  kid  down,  subject  to  the  reserra- 
tion  stat^i  in  the  text,  by  Mr  J.  Bay- 
ley,  delivering  the  opinion  of  the  Coun 
of  King's  Bench. 

(e)  Moline  ex  parte,  19  Ves.  216. 

(/)  See  post,  Chapter  IX.,  of  Bilk 

as  affected  by  Bankruptcy  and  Insol- 
vency. 

(g)   Vide  antea,  285. 

(h)  Crawford  y.  Maxwell,  11  Nov. 
1737,  Elchies,  No.  17,  r.  Bill. 

(/)  1  BeU,  120. 
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ri  wife  of  a  person  who  was  not  a  merchant,  and  who  was  out  when 

iji  called  for,  has  been  held  sufficient  (a)  ;  and  it  has  even  been  said  servant, 

i;  that  it  would  be  sufficient  in  such  a  case  to  leave  a  verbal  message 

with  a  servant  (6).' 
,j  Notice  to  one  of  several  partners,  or  joint  drawers  or  indorsers,  or  partDer«, 

^  is  considered  as  notice  to  all  (c)  ;  and,  where  one  of  them  is  like- 
g  wise  acceptor,  his  acceptance,  implying  knowledge  of  the  bill,  will 
^    stand  as  notice  to  all  of  them  (d). 

If  the  party  concerned  has  gone  abroad,  the  rules  as  to  notice 
appear  to  be  the  same  which  have  been  explained  as  to  present- 
ment (e). 

It  is  now  settled,  both  with  regard  to  foreign  and  inland  bills, 
as  well  as  promissory-notes  and  bankers'  checks,  that  it  is  not  neces- 
sary to  give  notice  to  the  drawer,  in  order  to  charge  an  indorser. 
Each  indorser  is  considered,  with  reference  to  the  holder,  as  a  new 
drawer,  who  is,  therefore,  directly  liable  to  him,  whether  the  original 
drawer  be  chargeable  or  not  (/). 

The  holder  may  select  for  recourse  what  parties  he  chooses,  by 


or  to  party 
abroad. 


Notice  to 
drawer  not 
needed  to  sue 
indorser. 


(a)  Housego  v.  Cowne^  15  Jan.  1837, 
6  L.  J.  (Ex.)  110. 

(6)  Chitty,  336,  on  the  authority 
of  Housego  v.  Coime,  supra, 

(r)  This  was  held  in  Porthouse  v. 
Parker,  1807,  1  Camp.  82,  where  a 
bill  haviug  been  drawn  by  a  person  as 
agent  of  three  parties,  on  one  of  these 
parties,  and  accepted  by  his  authority, 
Lord  EUenborough  held,  that  this  ac- 
ceptance was  evidence  of  its  being 
regularly  drawn,  and  that,  as  it  further 
proved  that  one  of  the  parties  knew  of 
the  bill,  there  was  no  need  of  notice, 
since  the  knowledge  of  one  of  these 
drawers  was  the  knowledge  of  all. 
It  of  course  follows,  that  express 
notice  given  to  one  of  them  would 
be  held  as  notice  given  to  all.  In 
Bignold  v.  Waterhouse,  1  M.  and  S. 
259,  Lord  EUenborough  lays  it  down 
as  a  general  rule,  **that,  where  seve- 
ral are  concerned  together  in  part- 
nership, notice  to  one  is  equivalent 
to  notice  to  all."  Vide  also  1  Bell, 
420. 


(rf)  Vide  Porthouse  v.  Parker,  note 
(c). 

(e)  Antea,  284. 

(/)  In  an  early  case,  Pardo  v.  Fuller, 
Comyns,  579,  it  was  decided  that  the 
holder  of  a  bill  was  bound,  in  an  action 
against  an  indorser,  to  prove  that  he 
had  given  notice  to  the  drawer.  But 
the  contrary  doctrine,  as  stated  in  the 
text,  was  laid  down  in  Bromley  v. 
Frazer,  1  Str.  441,  where  the  point 
was  fully  discussed  with  regard  to 
foreign  bills.  The  same  rule  was  set- 
tled with  regard  to  inland  bills,  and 
was  likewise  held  applicable  to  pro- 
missory-notes, in  Htylin  v.  Adanison, 
1758,  2  Burr.  669.  In  Rickford  v. 
Ridge^  1810,  2  Camp.  539,  which  was 
an  action  of  recourse  by  the  holder  of 
a  banker's  check  against  the  party 
from  whom  he  got  it.  Lord  Ellen- 
borough  laid  it  down,  *^  That  the 
holder  of  a  check  is  not  bound  to  give 
notice  of  its  dishonour  to  the  drawer, 
for  the  purpose  of  charging  the  person 
from  whom  he  received  it." 


Holder  may 
select  among 
previous 
parties. 
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giving  notice  to  them  alone.  For  instance,  if  he  gives  notice  onlj 
to  an  intermediate  indorser,  all  the  parties  subsequent  to  that  in- 
dorser  will  be  discharged.  But  if  this  indorser  gives  notice,  in  due 
time  after  receiving  it,  to  one  or  more  of  the  parties  prior  to  him  in 
the  bill  or  note,  his  notice  will  not  only  preserve  his  own  recourse,, 
but  will  enure  to  the  benefit  of  the  holder,  if  he  chooses  to  daim 
against  these  parties. 


9.  Notice  to  persons  not  parties  to  the  BilL 


Notice  to  per- 
son delivering 
bill  without 
indorsing. 


When  a  person  is  not  a  party  to  a  bill  or  note,  though  he  has 
given  it  to  the  holder,  he  cannot  insist  on  the  same  strictness  oft^^ 
negotiation  and  notice  as  a  drawer  or  indorser  (a).  No  doubt,  a  per-'*! 
son  who  has  transferred,  by  mere  delivery  to  a  third  party,  certaiirx 
notes  payable  to  the  bearer,  without  indorsing  his  name  on  them,  isi 
entitled  to  due  notice  of  their  non-payment,  and  is  freed  from  allS 
recourse  on  them  by  want  of  such  notice  (6).  In  the  case  n 
referred  to,  the  defendant,  from  having  been  bearer  of  such  n 
was  in  some  sense  a  party  to  them.  But,  in  a  case  (c)  where  a  partyi^^- 
took,  in  satisfaction  of  a  bill  due  to  him  (though,  as  was  held,  noS* 
as  a  substitute  for  it),  a  bill  drawn  by  a  third  party  whose  nam' 
was  not  on  the  first  bill,  and  the  last  bill  was  dishonoured,  but  th( 
dishonour  not  intimated  to  the  drawer,  it  was  held,  that  the  creditor^' 
might  recover  on  the  first  bill  against  the  parties  to  it,  to  whom 
negotiation  of  the  other  bill  was  jus  tertii.  On  that  principle^  it 
was  superfluous  to  give  them  notice  of  its  dishonour.  It  has  been 
also  held  (d),  in  an  action  for  a  debt  against  a  party  who  had 
handed  over  a  note  to  the  plaintiff  in  payment  of  the  debt,  without 
indorsing  it,  that  it  was  not  necessary  to  prove  presentment  of  the 
note  to  the  maker.  It  cannot  here  be  urged,  as  by  direct  parties 
to  bills,  that  strict  adherence  to  the  rules  of  negotiation  is  necessuy 
for  their  security  and  currency  ;  nor  is  there  the  same  objection,  as 
in  that  case,  against  inquiring  into  the  injury  which  may  have  been 


—-J 


(«)  Van  Wart  v.  Woollfy  (Q.  B. 
1826),  3  B.  and  C.  439. 

{h)  Camiiige  v.  AUenhy,  6  B.  and 
Cr.  373;  Rohson  v.  Oliver,  28  May 
lHt7,  ir>  L.  J.  (Q.  B.)437. 


(c)  Bishop  y.  Rotee,  1815,  3  M.  and 
S.  362. 

(</)  Goodman  v.  Coates^  1  M.  mod 
Rob.  221. 
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suffered  by  failure  in  negotiation.    <  The  title  to  notice  of  dishonour 
<3epends  on  the  nature  and  circumstances  of  each  such  case  (a)/ 

Persons  who  are  bound  for  payment  of  a  bill  or  note  by  a  sepa-  Notice  to 

.  guarantors. 

x"Site  letter  of  guarantee,  do  not  seem  entitled  to  the  same  strictness         — 
of  negotiation  as  if  they  had  been  direct  parties  (6),  though  it  is  land. 
x^ot  easy  to  fix  a  certain  rule  as  to  the  negotiation  they  may  require. 
Xt  may  perhaps  be  held,  that  they  are  entitled  to  fair,  though  not 
x*igid  negotiation ;  for  example,  to  get  notice  of  dishonour,  not  so 
soon  as  is  required  in  bills,  but  within  such  time  as  may  enable 
-tbem  to  protect  themselves  from  loss.     Thus  (c),  the  holder  of  a 
bill,  which  was  said  to  be  included  under  a  guarantee  by  the  de- 
fendants, was  cut  off  from  recourse  against  them,  as  he  had  neither 
px-esented  the  bill  nor  notified  its  non-payment,  either  to  the  drawers 
or  the  guarantors  (c2),  though  the  acceptors  did  not  become  bankrupt 
for  a  year,  or  the  drawers  for  eight  months  afterwards ;  so  that,  but 
for  his  neglect,  he  might  have  secured  payment,  or  the  guarantors 
might  have  made  good  their  relief.     On  the  other  hand  («),  it  was 
lield  to  be  no  defence  to  a  guarantor  against  payment  of  a  bill 
drawn  for  a  debt  for  which  he  had  become  bound  on  the  acceptor's 
account,  that  it  had  not  been  presented  at  the  term  of  pajrment, 
^hen  such  presentment  would  have  done  no  good,  as  the  acceptor 
had  previously  become  bankrupt.     Again  (/),  where  the  plaintiff 
had  got  from  the  defendant,  but  without  his  indorsation,  a  bill 
drawn  by  him  upon  and  accepted  by  a  debtor  of  his,  and  the  bill 
Was  dishonoured  on  4th  February,  but  no  notice  given  to  the  de- 
fendant,— ^it  being  proved,  however,  that   between  4th  and  11th 
February,  at  which  last  date  the  acceptor  became  bankrupt,  he 
^uld  not  have  paid  the  bill, — the  defendant  was  held  not  to  be  dis- 
charged for  want  of  notice,  as  he  had  not  suffered  loss.    In  another 
^^se  (jr),  where  the  holder  of  a  bill  notified  the  acceptors  insolvency 


(a)  See  Turner  v.  Stones  (Q.  B. 
l^),  I  D.  and  L. ;  and  Lichfeld 
^won  V.  Greene  (Ex.  1857),  1  H.  and 
^-  Bi4 ;  both  already  referred  to,  antea, 
pp.  128, 124. 

(&)  mUips  V.  Artling,  1809,  2 
Taunt.  206. 

(c)  Ibid. 

{d)  The  editor  has subetitated  ^'gua- 
rantor" in  place  of  "  giiamntce,"  as 


being  the  more  usual  and  correct  de- 
signation of  the  person  who  grants  the 
obligation. 

(e)  Warrington  v.  Furhor,  1807,  8 
East.  242  (antea,  p.  305). 

(/)  Swinyard  v.  BoweSy  1816,  5  M. 
and  S.  62. 

(g)  Holhrow  v.  Wilkins,  1822,  1  B. 
and  Cr.  10.  Vide  also,  as  illustrating 
the  same  doctrine,  the  opinions  ex- 
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to  a  guarantor  before  the  bill  became  due,  the  latter  was  foaidii 
entitled  to  object  that  there  had  been  no  regular  presentmoti 
notice  of  non-payment,  as  he  could  not  ha^e  suffered  anjinr 
through  the  want  of  them. 

^  The  preceding  cases  establish  that  a  guarantor  is  not  enttkj 
to  insist  on  the  same  strictness  of  negotiation  or  notice  as  a  ptrtn' 
the  bill  would  be  entitled  to  expect.  Two  subsequent  cases  bl 
confirmed  this  principle,  and  have  also  established  (what  viif 
doubt  when  the  former  edition  of  this  work  was  published)  thatik 
guarantor  must  aver  and  take  the  onus  of  proving  that  the  wvii 
negotiation  or  notice  caused  him  actual  loss  before  he  can  cfac 
benefit  from  the  plea.  In  the  first  of  the  cases  alluded  to,tk 
Court  of  Common  Pleas  held  that  the  guarantor  of  a  bill  mvli 
order  to  entitle  himself  to  any  benefit  from  non-presentmeot  d 
want  of  notice  of  non-payment,  show  that  he  was  thereby  damniU 
and  set  up  this  defence  in  his  plea  (a).  In  the  second  of  thecse 
alluded  to,  the  authority  of  the  preceding  case  was  followed  bftk 
Court  of  Exchequer,  and  a  defence  founded  on  want  of  presoi- 
ment  for  payment  held  bad,  in  respect  the  guarantor  did  not  aie 
that  he  had  thereby  suffered  damage  (6).' 

Law  of  Scot-  Such  is  the  law,  so  far  as  it  can  be  deduced  from  the  Engfek 

authorities,  regarding  guarantee  as  applicable  to  bills.  What  istke 
law  of  Scotland  on  the  subject,  it  '  was  formerly'  diflScult  to  stj*. 
*  but  there  appears  to  be  now  little  ground  for  supposing  it  to  differ 
from  that  of  England.' 

01.1  caseF.  jj^  ^y^Q  early  cases,  one  mentioned  by  Forbes,  and  the  other 

shortly  noticed  by  Lord  Elchies  (c),  it  is  said  to  have  been  hekL 
that  a  person  granting  a  letter  of  credit  guaranteeing  a  bill  wts 
entitled  to  the  same  notice  of  its  dishonour  as  an  obligant  on 
the  bill.  On  the  other  hand,  it  has  been  repeatedly  held,  that 
when  a  person  guaranteed  a  certain  advance  to  be  made  to  anothei 
party,  the  creditor  might  make  good  the  guarantee  against  hin 
on  instructing  the  advance,  without  notifying  it  to  him  at  th< 
time  of   making   it,  or   giving   notice  of  the   debtor's    failure  t 

pressed  by  the  Court  in  the  case  of  {b)   Walton  v.  Maskell  (Ex.  \Uh 

Van  Wart  v.  Woolley  (Q.  B.  1825),  8  13  M.  and  W.  452. 

B.  and  Cr.  439.  (c)    Alexander   v.    Wood^   20   Xoi 

(a)  Hitchcock  v.   Humfrey   (C.   P.  1 735,  Elchies,  No.  8  ;  ^Tirtii^  v.  ^nrwe/ 

1813),  5  M.  and  Gr.  659.  7  Jan.  1681  j  Forbes,  10  ;  M.  8219. 
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pay,  as  of  the  dishonour  of  a  bill.     This  was  held  as  to  a  letter  of 
credit  for  advances  made  by  bills,  though  the  letter  did  not  specially 
refer  to  the  mode  of  advance,  where  no  notice  was  given  except  by 
raising  the  action,  after  the  principal  debtor  had  become  bankrupt, 
and  had  absconded  (a).     In  another  case,  where  a  letter  of  credit 
bad  been  given  for  the  purchases  to  be  made  by  a  certain  indivi- 
dual within  a  limited  time,  the  granter  of  the  letter  was  made  liable, 
^/vithoat  notification,  although  the  principal  debtor  had  in  the  mean- 
time become  bankrupt;  the  majority  of  the  Court  holding,  without 
laying  down  a  general  rule,  that,  in  this  case,  where  the  amount  of 
f  urnishmgs  was  not  great,  and  the  period  of  the  letter  limited,  no 
'Jotice  was  necessary  (ft).     In  a  case  (c),  where  a  person  had  granted 
^  letter  agreeing  to  guarantee  such  sums  as  another  party  might 
draw  for,  thus  directly  referring  to  bills,  the  Court  sustained  re- 
^^urse  against  him  on  the  letter,  after  the  principal  debtor's  failure, 
^hoagh  no  notice  had  been  given  him,  either  of  the  advances  on  the 
^^ills,  or  the  balance  unpaid,  which  had  been  due  for  some  time 
^fore.     In  a  later  case  (d)^  where  the  defender  had  granted  a  letter 
^f  guarantee  for  a  promissory-note,  bearing  that  the  note  was  to 
^^  renewed  for  four  months  longer,  and  had  afterwards,  in  another 
Jitter,  agreed  to  the  renewal,  and  at  the  same  time  expressed  his 
Understanding  that  the  money  was  to  lie  for  a  considerable  time,  he 
^^as  held  not  to  be  released  by  the  circumstance  of  no  renewal 
having  been  taken,  or  notice  given  of  the  non-payment  of  the  first 
^ote,  and  no  diligence  having  been  done  on  it  for  several  months 
^f ter  it  became  due.     But,  in  a  case  (e),  where  the  defender  had 
^I'anted  a  letter  of  guarantee,  which  was  held  to  apply  to  certain 
l>ilU,  the  Court  decided,  though  ultimately  with  hesitation,  that  the 
^^iXJumstance  of  the  holder  having  failed  to  protest  certain  of  these 
■^illfi,  when  they  became  due,  against  the  different  parties  to  them, 
^hongh  all  these  parties  had  previously  become  bankrupt,  and  the 

(a)  Mansfield  v.  Weir,  9  June  1749,  (d)  Todd  v.  Davidson,  3  June  1828, 

-^.  8224.  6  S.  904. 

(6)  Ewing  v.  Wriffht,  2  June  1808,  (e)    Alexander  v.    Scott,   28    Nov. 

^-  App.  to  Letter  of  Credit,  1.  1827,  6  S.  151.     *  This  case  is  very 

(c)  HcnniUon  v.  Carlisle  and  Dun-  unsatisfactory  as  an  authority.     The 

^V>>  18  June  1766,  M.  8227.   Vide  also  grounds  of  the  decision  are  not  clearly 

^Z^MHirt  v.  Frew,  17  Feb.  1779,  noticed  stated ;  and  if  it  decided  what  the  rubric 

*^*ef.  bears,  it  proceeded  uix)n  no  authority, 

and  has  been  followed  by  none.' 
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holder  had  ultimately  drawn  dividends  from  their  different 
cut  off  his  claim  of  recourse  against  the  guarantees.  Whiv 
there  is  any  difference  in  such  a  case  as  to  the  guarantoi^s  fisbiai 
between  want  of  protest  and  want  of  notice,  i^hen  all  the  paitisi 
the  bills  have  previously  become  bankrupt,  or  whether  the  gum 
tees  are  entitled,  in  either  case,  to  require  strict  negotiatiooyit 
question  which  probably  requires  to  be  reconsidered. 

^  In  a  recent  case,  what  is  the  law  of  Scotland  on  this  pok 
was  thus  summed  up  by  the  Lord  Justice-Clerk,  with  the  oodv 
rence  of  the  other  Judges  of  the  Second  Division  :  ''  I  think  it  doL* 
his  Lordship  said,  ^^  that  one  who  is  not  a  party  to  a  bill  lirlii 
name  being  on  the  bill,  but  who  merely  guarantees  payment  of  tk 
bill  when  it  falls  due,  is  not  entitled  to  notice  of  dishonour  m  it 
same  way  and  on  the  same  grounds  as  a  drawer  or  indorser  of  tk 
bill.  And  that  is  all  the  length  I  am  inclined  to  go.  I  shooU  k 
Sony  to  affirm  the  general  proposition,  that  a  party  who  guaruiff 
payment  of  a  bill  is  not  entitled  to  some  kind  of  notice.  Thiti»i 
question  not  in  the  law  of  bills,  but  in  the  law  of  cautionary  oUip' 
tions ;  and  it  depends  on  this,  whether  the  creditor  in  the  cauti<w 
obligation  has  dealt  fairly  with  the  party  who  guaranteed  the  d^' 
This  opinion  seems  to  place  the  law  on  a  satisfactory  and  intelligHil^ 
footing.  In  deciding  this  case,  it  was  assumed  that  the  odqs  fit 
showing  loss  from  want  of  notice  lay  with  the  guarantor ;  for  it  m? 
decided  against  him  on  the  ground  that  he  had  neither  averred  dot 
proved  that  he  had  suffered  anything  by  not  receiving  earlier  notice 
than  he  did  (a). 

*  Cases  in  regard  to  the  notice  of  non-acceptance,  to  which  * 
party  who  guarantees  the  acceptance  of  a  bill  is  entitled,  are  n« 
numerous.  The  law,  however,  which  regulates  such  cases,  depend 
on  the  same  principles  as  that  regulating  guarantees  for  payment.' 
In  a  case  (6),  where  the  drawer  of  a  bill  had,  on  the  acceptors 
failure  to  retire  it,  promised  by  letter,  notwithstanding  an  alteration 


(a)  Brown  v.  Kirkland,  23  Jau. 
1861,  23  D.  363.  For  further  infor- 
mation on  the  notice  to  which  a  party 
is  entitled  under  the  law  of  cautionary 
obligations,  see  M^Taggart  v.  TVa^xon, 
16  Apr.  1836,  1  Sh.  and  M*L.  Ap. 
Ca.  591',  and  Creighton  v.  Rankine,  26 


May  1840,  1  Robin.  Ap.  Ca.  99;  id^ 
for  further  authority  in  support  of 
the  law  stated  in  the  text,  see  Storj 
on  BUls,  §  372,  and  1  Bell's  Ca^ 
377. 

(h)  Smith  V.  WHght,  26  Nov.  1829 
8  S.  124. 
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3n  the  bill,  to  retire  it  in  fourteen  days,  and,  within  that  time,  sent 
31  new  draft  on  the  same  acceptor  at  ten  days,  which  he  desired  the 
isreditor  to  get  accepted,  and  advise  speedily,  it  was  decided  that 
the  creditor,  by  neglecting  to  notify  the  non-acceptance  and  non- 
pajrment  of  this  draft  for  two  years,  daring  which  time  the  drawee 
had  become  insolvent,  had  forfeited  all  claim  even  on  the  first  bill. 
In  another  case  (a),  a  party  guaranteeing  the  regular  acceptance  of 
bills  by  a  separate  letter,  was  found  not  released  by  their  not  being 
presented  till  the  term  of  payment,  when,  in  consequence  of  the 
drawer^s  intervening  failure,  acceptance  was  refused.  It  was  held, 
that  he  could  not  insist  on  earlier  presentment,  unless  it  had  been 
stipulated  in  his  letter  of  guarantee. 

If  the  indorser  of  a  bill  grants  a  separate  bond  to  the  holder.  Notice  to 
agreeing  to  pay  him  a  certain  sum  in  case  the  bill  is  not  paid  vnthin  by  bond  of 
a  specified  timej  he  cannot  plead  against  pajrment  of  the  bondj  that  ^^^^ 
the  bill  has  not  been  duly  presented  for  payment,  or  notice  given 
him  of  its  dishonour,  because  the  bond  is  due  on  the  sole  condition 
of  non-payment  of  the  bill,  without  reference  to  its  due  negotia- 
tion (6).     So,  when  all  the  parties  to  a  bill  are,  besides,  joint  obii- 
gants  to  the  holder  in  a  bond  of  caution  for  payment  of  that  and 
other  bills,  an  indorser,  though  discharged  as  indorser  by  want  of 
negotiation,  will  be  liable  under  his  bond  of  caution,  unless  he  has 
suffered  damage  through  want  of  negotiation  (c).     An  obligant 
in  such  a  bond  of  caution,  whose  name  is  not  in  the  bill,  is  not 
entitled  to  plead  the  want  of  negotiation  (d).    The  liability  of  such 
parties  seems  to  depend  on  neai*ly  the  same  principles  as  that  of 
guarantees. 

10.    When  Want  of  Notice  excused. 

Neglect  or  delay  to  give  notice  may  be  excused  by  any  cause  when  notice 
not  arising  from  the  holder^s  fault,  which  has  rendered  notice  im-  ^'^P™*^**^***®* 
practicable ;  for  instance,  by  the  drawer  or  indorser,  for  whom 
notice  was  intended,  absconding  to  avoid  his  creditors  (e),  or  by  the 

(a)  National  Bank  v.  Robertson,  3  (c)  Jarron  v.  Smith,  17  June  1803, 

Feb.  1836,  14  S.  402.  M.  App.  14,  v.  Bill. 

(6)  Murray  v.  King,  1821,  5  B.  and  (d)  Ibid. 

Al.  165.  (e)  In  Waltryn  v.  St  (2«iw//«,'l797, 


368 


NEGOTIATION  OF  BILI^. 


[Chap. 


When  notice 
dispensed 
ith. 


writ 


sudden  illness  or  death  of  the  holder  or  his  agent,  who  was  e 
ployed  to  give  notice,  or  any  other  accident  which  prevents 
from  being  given  (a).     Such  grounds  of  excuse  would  probably 
sustained,  even  in  favour  of  the  holder  of  an  inland  bill  or 
missory-note,  for  failing  to  give  notice  in  terms  of  the  Act,  wit 
fourteen  days  after  the  date  of  the  protest ;  for  such  an  enactm 
must  be  understood  to  except  those  cases  where  accident  has  r 
dered  the  literal  fulfilment  of  it  impossible.     But  the  holder 
not  be  excused  for  delaying  notice  after  the  impediment  to 
doing  so  is  removed.     It  has  been  held,  that  a  party's  deten 
from  home  by  the  dangerous  illness  of  his  wife  is  no  excuse  for 
forwarding  to  a  prior  indorser  notice  of  dishonour  which  reac 
his  house  by  letter  during  his  absence,  as  he  was  blameable 
leaving  a  person  who  had  no  authority  to  open  letters  (6). 
loss  or  destruction  of  a  bill  affords  no  excuse  for  delaying  to 
notice  of  non-payment  (c). 

The  drawer  of  a  bill  will  not  be  considered,  in  an  action 
him,  as  dispensing  with  notice  of  its  dishonour,  although,  in 
apprehension  of  dishonour,  he  has,  before  the  term  of  pajmi 
lodged  money  to  meet  it  with  two  subsequent  indorsers,  on  a  rec 
from  them  agreeing  to  repay  him  when  they  are  exonered  from 
bill,  since  they  are  held  to  be  exonered  when  he  is  discharged 
want  of  notice  (d).  *  But  a  party  may  dispense  with  such  noi 
for  example,  by  writing  a  doquet  to  that  effect  upon  the  bill 
and  he  will  be  considered  as  dispensing  with  notice,  if  he  tell 
holder  that  the  bill  will  not  be  paid  (/)  ;  or  request  him  to 
the  acceptor  some  indulgence  after  maturity  to  pay  the  bill 
or  give  the  drawee  orders  not  to  pay  it  {h) ;  or  say  to  the  hoi 


im- 


lost 
the 


pt 
the 
for 


the 
lov 

der 


1  Bob.  and  Pull.  652,  it  was  implied 
that  this  would  have  a£Forded  a  good 
excuse  in  law  for  want  of  notice,  but 
tiie  jury  held  that  it  was  not  consistent 
with  the  fact. 

(a)  Several  cases  of  this  kind  are 
put  in  Hilton  v.  Shepherd,  1796,  6 
East.  15,  note. 

{h)  Per  IjordEUenborough  in  Turner 
V.  Leech,  1821,  4  Bi  and  Al.  451. 

(c)  Thackray  v.  Bhckett,  1811,  8 
Carop.  164,  per  Lord  EUenborough. 


(d)  Clegg  v.   Cotton,  1802,  3 
and  Pull.  239. 

(e)  Muir  v.  Dickson,  16  Maj  1 
22  D.  1070. 

(/)  Davidson  v.  Campheir»  Credi 
25  Feb.  1791,  H.  84;  Brett  y. 
1811,  13  East.  214 ;  Burghe  t. 
(Ex.  1839),  5  M.  and  W.  418. 

(g)  Cairns'  Trs.  v.  Brown,  23  J' 
1836,  14  S.  1000;  Campbell  y.  Ail. 
20  Dec.  1833,  12  S.  269. 

(h)  Hill  V.  Heap,  1823, 1  D.  &  R. 
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I  that  he  has  no  fixed  residence,  but  will  call  and  see  if  the  bill  has 

i.  been  paid  (a) ;  or  shut  up  and  leave  his  counting-house  during 

I  business  hours  (6).' 

J  When  a  person  has  drawn  a  bill  without  having  effects  in  the  WLeu  drawee 

1  >    1        J     1  1        •  I.   .  ,  ^*®  *^°  effects. 

j  drawee  s  bands  down  to  the  time  of  its  presentment,  or  having  any 
other  claim  for  his  acceptance,  he  is  liable  in  general  to  recourse, 
virhether  dishonour  be  notified  to  him  or  not.  This  rule  is  subject 
only  to  one  exception,  to  be  afterwards  noticed,  where  a  person  sub- 
scribes his  name  as  drawer  to  an  accommodation-bill  for  some  of  the 
other  parties.  The  rule  follows  from  the  principle  of  notice,  which 
is,  that  the  drawer  has  reason  to  believe,  unless  told  the  contrary, 
that  his  draft  will  be  honoured,  and  that  therefore  as  the  holder,  by 
neglect  of  notice,  leads  him  to  suppose  that  this  has  been  done,  he 
must  incur  the  risk  of  the  bill.  But  that  principle  fails  when  the 
drawer  has  neither  effects  in  the  drawee's  hands,  nor  any  claim  for 
acceptance,  since  in  that  case  he  must  expect  the  dishonour  of  the 
bill  from  the  first.  It  has  been  accordingly  settled,  both  in  Scot- 
land and  England,  that  he  is  not  entitled  to  notice  in  such  a  case  (c). 
He  cannot  even  plead  any  other  failure  in  negotiation ;  for  instance, 
that  the  bill  or  note  has  not  been  protested  (d).  The  circumstance  of 
the  drawer  having  no  effects  in  the  drawee's  hands  cannot  excuse 
want  of  notice  when  pleaded  by  the  indorser  (e).  It  makes  no 
difference  that  the  drawer  has  been  authorized  to  draw  by  a  third 
party,  his  debtor,  who  is  the  drawee's  creditor,  but  is  not  a  party 
to  the  bill,  since  the  holder's  obh'gations  cannot  be  affected  by 


(a)  PhipsoH  V.  Knellcr^  1815,4  Camp. 
285. 

(b)  AUeny,  Edmundson  (Ex.  1848),  2 
Exch.  719,  overruling  Crosse  v.  Smithy 
1813,  1  M.  &  S.  544,  antea,  338,  n.  (e). 

(c)  Littlejohn  v.  Allan,  12  Dec. 
1746,  M.  1569;  Langley  v.  Hogg,  17 
June  1748,  M.  1574;  M'Adam  v. 
M'WiUiam,  14  June  1787,  M.  1613, 
1  Bell's  Com.  429,  n.  5;  M'Alpin's 
Creditors  v.  Parsons,  21  June  1792, 
M.  1617 ;  Hill  v.  Menzies,  5  June 
1805,  M.  App.  V,  Bill,  23. 

In  Bickerdike  v.  Bolman,  1786, 1 T.  R. 
405,  the  King^s  Bench  held  the  drawer 
I. 


not  entitled  to  notice,  seeing  the 
drawee  had  no  effects  of  the  drawer  in 
his  hands  from  the  date  of  the  bill  till 
it  became  due,  but,  on  the  contrary, 
was  his  creditor  all  the  time.  See  also 
Sharp  V.  Bailey  (K.  B.  1829),  9  B.  and 
Cr.  44  ;  Claridge  v.  Dalton  (1815),  4 
M.  and  S.  226 ;  and  Terry  v.  Parker 
(K.  B.  1837),  6  Ad.  and  El.  502, 
where  the  same  rule  was  adopted. 

(rf)  M^AlpirCs  Creditors  v.  Parsons, 
21  Jan.  1792,  M.  1617;  Legg  v. 
Thorpe,  1810,  12  East.  171. 

(e)  Goodal  v.  DolUy,  1787,  1  T.  U. 
712,  and  M^i7ih;,v.  Jacks,  Peake,  202. 

2  A 
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private  tniDSictions  with  persons  whooe 
bill  (a). 

Bat  the  drawee's  acceptance  of  the  bOI  cremtes  m  ptesompdiif 
effects  belonging  to  the  drawer  in  his  handsy  whidi,  enen  in  lit 
land,  roost  be  redargned  by  other  evidence  (6),  and  whidi,  in  Soft 
land,  can  onlj  be  contradicted  by  the  drawer's  writ  or  oitk  jr. 
^  If,  however,  the  holder  has  competently  proved  that  the  aceqtt 
had  no  funds  of  the  drawer,  he  snflBcientlj  excoses  want  of  nodoi 
without  showing  that  the  drawer  suffered  no  loss  therefrom  {i}! 

11.    When  Notice  necessary  though  Drawee  han  no  Efects, 

The  drawer,  however,  will  not  be  cut  off  from  the  privily* 
negotiation,  though  the  drawee  has  no  effects  of  his^  if  he  bad  goo' 
grounds  for  believing  that  he  had  or  would  have  them  before  tk 
term  of  payment.  The  decisions  to  this  purpose  are  aD  EngGsfc: 
but  they  proceed  on  a  general  principle  of  the  law  of  bills,  yit,^ 
the  drawer  is  entitled  to  presume,  unless  he  gets  notice,  that  ^ 
bill  has  been  honoured ;  as  he  had  reason  to  snppose  that  tfiereiRe 
or  would  be  funds  in  the  drawee's  hands  which  would  oblige  Iff 
to  honour  it.  For  instance,  although  there  are  no  effects  of  tk 
drawer  in  the  drawee's  hands  at  the  time  of  drawing,  yet,  if  heW 
reason  to  think  that  there  would  be  effects  before  the  term  of  pig- 
ment, as,  when  he  has  consigned  goods,  not  yet  arrived,  to  & 
drawee,  although  the  latter  should  reject  the  goods  as  of  bad  quafo 
and  refuse  acceptance  on  account  of  no  effects,  yet,  if  the  dnf« 
has  no  notice  of  the  dishonour,  he  will  be  discharged   (e).    1^ 


(a)  In  Rogers  v.  Stephens,  2  T.  R. 
713  (the  case  of  a  foreign  bill),  it  was 
held  to  be  a  sufficient  answer  to  the 
drawer's  plea  of  want  of  notice,  that 
he  had  no  effects  in  the  drawee's  hands ; 
and  no  regard  was  had  to  an  offer 
which  he  made  to  prove  that  he  had 
been  authorized  by  a  third  party,  his 
debtor,  to  draw  on  the  drawee  for  a 
sum  which  the  latter  owed  to  this 
))Arty,  and  that  he  had  settled  accounts 
with  this  debtor  of  his,  believing,  from 
the  want  of  notice,  that  the  bill  had 
been  honoure<l. 

(6)  Tindal  v.  Brown,  1786,  1  T.  R. 


167,  as  explained  by  Boiler,  J^  a 
Bickerdike  v.  Bolman^  1786,  1  T.E 
405. 

(c)  Ftde  Mr  Bell's  remarks  on  Id 
Braxfield's opinion  in  APAdamT,}i» 
William,  i.  429,  note  5.  It  was  «i» 
recognised,  when  want  of  effects  intfe 
drawee's  hands  was  plcuuied,  in  aww 
to  the  objection  of  want  of  notice,  ii 
Whyte  V.  Fifilay,  19  Jan.  1831,  9  S 
D.  B.  304. 

(rf)  Fitzgerald  v.  WiUiafns,  12  Kof 
1839,  9  L.  J.  (C.  P.)  41 ;  Jamiesm^ 
Jamieson,  12  Feb.  1812,  H.  60. 

(c)  So  decided,  first  by  Loni  HJefi 
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r  I  same  consequence  follows,  if  he  had  a  right  to  draw  on  the  drawee 

under  any  fair  mercantile  agreement  (a).     But,  where  a  person  who 

r  had  furnished  goods  to  another  on  credit  till  the  end  of  the  year, 

fi  drew  a  bill  on  him  payable  before  that  time,  it  was  held  that  he 

1  could  not  be  discharged  by  want  of  notice,  as  he  had  no  reason  to 

E  expect  that  the  drawee,  who  as  yet  owed  him  nothing,  would  ac^ 

B  cept  (6).     It  has  been  held  in  England,  that  title-deeds  deposited  in 

I  security  for  the  amount  of  a  bill  were  effects  (c) ;  and  that  bills 

g  accepted  by  the   drawer  for  the   drawee's  accommodation   were 

also  effects,  and  authorized  him  to  expect  a  similar  acceptance  in 
;    return  (d). 

It  seems  to  be  enough,  in  this  class  of  cases,  to  give  the  drawer  when  drawee 

a  claim  for  negotiation,  if  he  has  effects  in  the  drawee's  hands  at  anv  time 

any  time  from  the  date  of  drawing  to  the  date  of  presentment.  ^^nM  ^'**^"*" 


borough,  and  afterwards  by  the  whole 
Court  of  King's  Bench,  in  Rucker  v. 
Hiller,  1812, 16  East.  43,  where,  under 
the  circumstances  stated  in  the  text, 
the  holder  was  non-suited  for  want  of 
notice  to  the  drawer.  A  similar 
opinion,  with  regard  to  the  effect  of 
the  drawer  having  consigned  to  the 
drawee  goods  not  yet  arrived,  was  ex- 
pressed by  Lord  Ellenborough  in  Leyg 
V.  Thorpey  1810,  12  East.  175,  and  by 
Eyre,  C.  J.,  in  Walwyn  v.  St  Quintin, 
note  (c).  In  Robins  v.  Gibson^  1813, 
3  Camp.  334,  where  the  drawee  proved 
that  he  had  no  funds  of  the  drawer 
between  the  date  of  drawing  and  the 
term  of  payment,  but  stated  that  he 
had  notice,  before  the  bill  was  pre- 
sented, that  it  was  drawn  on  the  credit 
of  a  cargo  shipped  by  the  drawer, 
which  was  in  the  hands  of  a  broker 
for  sale,  and  of  which  the  proceeds 
were  to  be  given  him  to  answer  the 
bill,  it  was  held  necessary,  by  Lord 
Ellenborough,  to  prove  notice  of  the 
dishonour  of  the  bill  to  the  drawer. 
A  similar  decision  was  given  in  Lafitte 
V.  Slater  (C.  P.  1830),  6  Bing.  621, 
where  the  drawer  was  held  entitled  to 
notice,  the  drawee,  though  he  had  no 
funds  of  the  drawer,  having  accepted, 


at  the  request  of  a  third  party,  who 
was  indebted  to  the  drawer. 

(a)  This  case  is  stated  by  Eyre,  C. 
J.,  in  Walwyn  v.  St  Quintin^  note  (c). 

(b)  Claridge  v.  Dalton,  1815,  4  M. 
and  S.  226.  Vide^  to  the  same  purpose, 
France  v.  Lucy^  1  R.  and  M.  341. 

(c)  In  Walwyn  v.  St  Quintin,  1796, 
1  Bos.  and  Pull.  652,  where  an  in- 
dorser,  for  whose  accommodation  a 
bill  was  accepted,  had  deposited  title- 
deeds  with  the  acceptor  as  a  security. 
Eyre,  C.  J.,  left  it  to  the  jury  to  say, 
whether  there  were  effects  in  the 
drawee's  hands,  and  they  found  that 
there  were  efifecte  belonging  to  the  in- 
dorser. 

((/)  Per  Lord  ChanceUor  Eldon  in 
ex  parte  Heath,  2  Rose's  B.  C.  141,  2 
Vcs.  and  Beames,  240-2.  The  same 
doctrine  has  been  since  held  at  Nisi 
Prius,  where  the  holder  of  a  bill  was 
found  to  have  lost  his  claim  against 
the  drawer  by  failing  to  notify  its  dis- 
honour, in  respect  the  drawer  had  a 
right  to  draw  on  the  drawee,  from 
being  liable  on  other  bills  accepted  by 
him  for  the  drawee's  accommodation, 
and  on  which  the  latter  had  raised 
money ;  Spooner  v.  Gardner,  1  R.  and 
M.  84. 
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If  he  has  effects  at  the  time  of  drawing,  he  has  a  right  to  eips 
tliat  the  bill  will  be  honoured  on  that  accoant,  since  it  migbtie 
presented  for  acceptance  immediately.  He  will  therefcHre  beoiili 
to  notice  and  all  other  requisites  of  negotiation,  though  the  dec 
should  be  withdrawn  before  presentment.  For  if  the  biU  vs 
presented  immediately,  his  effects  then  in  the  drawee's  hands  vw 
have  ensured  acceptance ;  and  his  right  to  notice,  thas  acqiundlf 
bona  fides  in  drawing  the  bill,  cannot  be  taken  away  by  a  fnoe 
shifting  of  the  balance  between  him  and  the  drawee,  as  thatioie 
lead  to  endless  investigations  inconsistent  with  the  natuie  of  hills(<!' 
Although  there  are  no  effects  of  the  drawer  in  the  drawee's  )aak 
either  at  the  time  of  drawing,  or  at  the  date  of  presentment  k 
acceptance,  yet,  if  the  bill  has  been  accepted,  and  effects  of  tk 
drawer  come  into  the  drawee's  hands,  before  the  term  of  pajinaL 
notice  of  non-payment  must  be  given,  because  the  drawer  in 
effects  in  tiie  drawee's  hands  (6). 
even  tbougb  When  the  bill  is  accepted,  and  effects   are   lodged  with  4 

the  efiFeots  are  11.1  /•  .    .       -  ^^ 

iusufficicnt.  acceptor  before  the  term  of  payment,  it  is  of  no  consequence  thoo^ 
they  should  not  bo  equal  to  the  amount  of  the  bill ;  because,  ^i 
there  was  an  open  account  between  the  parties,  and  the  accqitsR 
were  indebted  in  any  sum  to  the  drawer  before  the  bills  fell  (te." 
he  had  not  necessarily  ground  for  believing  that  his  bills  wouMW 
dishonoured  (c).  Even  wlien  two  bills  fall  due  at  different  dates, 
either  of  which  exceeds  the  sum  that  the  drawee  ultimately  owsc 
the  drawer  before  they  respectively  fell  due,  it  has  been  held,  tb 
the  drawer  was  not  bound  to  suppose  that  either  of  them  would  k 
dishonoured  ;  and  therefore  it  was  found,  that  neglect  to  notif v  tk ' 
dishonour  of  them  to  the  drawer  discharged  him  from  both  {i} 
So,  when  the  drawees  have  effects  of  the  drawer  in  their  hant 
at  the  time  of  presentment,  although  he  owes  them  a  much  larger 
sum,  and  though  they  have,  without  his  knowledge,  appropmted 

(a)  So  decided  j>€r  Lord  Ellen-  brought  before  the  whole  Court,  b 
borough,  delivering  the  opinion  of  the  Ix)rd8hip'8  direction  on  this  point  v* 
Court  of    King*8   Bench,   in    Orr  v.      not  questioned. 

Magenrm,  1806,  7  East.  359.  (c)  Per    Lord     EUenborougfa,   a 

(b)  This  was  held  by  Lord  Ellen-  Thackray  y,  Blackett^  1811  3  Camp^ 
borough,  under  the  circumstunces  164;  WiUon  y.  ^ottr>cil,  20  MaylSS"* 
stated  in  the  toxt,   in   Hammond  v.  8  S.  782. 

Du/resne,    1811,  3  Camp.   145;  and,  (d)  Ibid. 

though     the    cose     was    afterwards 


k 


Sect.  IV.]  NOTICE  OF  DISHONOUR.  373 

these  effects  to  pay  it,  he  will  still  be  entitled  to  notice ;  because, 
without  it,  he  cannot  know  either  of  the  appropriation,  or  that 
credit  has  been  refused  him  on  account  of  these  effects  (a).  When 
there  is  a  current  account  between  the  parties,  the  drawer  seems, 
in  all  cases,  entitled  to  due  negotiation  and  notice,  because  he  may 
otherwise  believe  that  the  bill  has  been  honoured  on  the  credit  of 
the  account  (b)  ;  *  and  he  is  entitled  to  this  notice  even  though  his 
account  should  actually  be  overdrawn  at  the  time  (c)/  Some  of 
these  opinions  were  accompanied  with  strong  doubts  as  to  the 
decisions  dispensing  with  notice  and  negotiation  even  when  the 
drawer  has  no  effects  (d)  ;  but  such  opinions  do  not  appear  to  be 
inconsistent  with  these  decisions. 

12.  Notwe  in  Accommodation-Bills  and  Notes, 

The  doctrine  now  explained,  as  to  the  drawer  having  generally  Notice  to 
no  claim  to  notice  or  negotiation  when  he  has  not  funds  in  the  Hon  dmwcrs. 
drawee's  hands,  applies,  though  under  certain  modifications,  to 
accommodation-bills  or  notes,  in  which  the' parties,  without  any 
real  transaction  among  them,  subscribe  bills  or  notes  under  the 
characters  of  drawers,  acceptors,  or  indorsers,  merely  that  they  may 
be  discounted,  and  the  proceeds  of  the  discount  applied  to  the  use 
of  one  of  them,  who  is  the  party  accommodated.  In  such  transac- 
tions, when  entered  into  for  the  drawees  behoof,  the  drawer,  though 
he  has  not  effects  in  the  draw^ee's  hands,  at  tlie  date  of  the  bill,  is 
still  entitled  to  notice.  For  it  has  been  held  (^),  that  in  such  bills 
the  drawee  admits  by  acceptance  that  he  has  got  value  from  the 
drawer,  if  not  at  the  date  of  the  bill,  at  least  in  discounting  it ;  and 
that,  therefore,  if  the  drawer  pays,  he  has  recourse  against  the 
drawee  as  proper  debtor.     But,  to  secure  this  recourse,  it  is  neces- 

(a)  Blackhan  v.    Doren,   1810,   2      certainly  will  not  give  it  any  exten- 
Camp.  603,  per  Ix)rd  Ellenborough.  sion."     Vide  also  his  liOrdBhip's  rc- 

(b)  Ibid,  marks  on  the  same  subject,  in  Orr  v. 

(c)  Bagnall    v.    Andrews  (C.    P.      Magennis,  1806,  7  East.  359,  and  in 
1830),  7  Bing.  217.  f^gge  v.  TfioiT)e,  1810,  12  Eaat.  171  ; 

(d)ln ThackrayY.Blackeft,S7'2, note  and  a  Commentary  by  Parke,  B.,  on 

(r),  Ix)r€l  Ellenborough  says,  "  Judges  the  previous  decisions,   in    Carter  v. 

of  great  authority  have  doubted  of  the  Flower  (Ex.  1847),  16  M.  and  W.  743. 
propriety  of  the  rule  laid  down  in  (e)  Antea^  p.  54,  note  (ft),  and  cases 

Bickcrdike  v.  Bnhinv  [360,  (r)]  ;  and  I  therein  cited. 
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sary,  if  the  drawee  fails  to  pay,  that  the  drawer  shooU 
timeous  notice  of  non-payment,  as  in  any  other  bill,  to  enaUe  li 
to  take  measures  against  the  drawee  (a).  Accordin^y  {b),  vis 
a  party  had  drawn  a  bill  for  the  acceptor's  acoommodatkxi,  i 
Court,  proceeding,  not  on  the  fact,  which  appeared  on  infcsb^^ 
tion,  that,  when  the  bill  became  due,  the  drawees  had  funds  of  & 
drawer  in  their  hands,  though  not  to  its  amoonty  but  on  gesea 
grounds  applicable  to  all  accommodation-bills^  decided  thili 
drawer  was  discharged  by  want  of  notice  of  non-^ymeoL  k 
was  also  held  (c)  that  the  drawer  was  entitled  to  notice  from  it 
payee,  although  the  payee  only,  and  not  the  drawer,  had  fanii 
the  acceptor's  hands.  In  that  case,  the  drawer  had  signed  for  At 
accommodation  of  the  acceptors,  who,  by  their  acceptance,  adnntti 
themselves  to  be  proper  debtors  in  the  bill,  and,  consequently,  li 
debtors,  if  he  was  obliged  to  pay  through  their  default,  and  therrfff 
he  had  right  to  negotiation  and  due  notice,  that  he  might  secff 
his  relief  against  them. 

If  the  drawer  of  a  bill  subscribes  it  as  drawer  for  the  aocoi- 
modation  of  another  "party,  for  instance  of  an  indorser  (knovif 
that  the  other  parties  also  sign  for  his  accommodation,  and  thttk 
has  no  claim  against  them),  he  will  still  be  entitled  to  notice  td 
negotiation,  that  he  may  secure  his  recourse  against  the  party  whot 
he  accommodates.     In  a  case  already  cited  (<i),  it  was  laid  don 
that  the  holder  of  a  bill  cannot  be  relieved  from  the  necessity « 
giving  notice  to  the  drawer,  unless  "  by  proving  that  the  bill  «* 
for  the  accommodation  of  the  drawer."     The  principle  of  thk  (^o^ 
trine  seems  to  be,  that  any  party,  whether  drawer  or  indorse,  i 
entitled,  ea^  facie  of  the  bill,  to  due  negotiation  and   notice  with  * 
view  to  his  recourse  against  prior  parties ;  and  that,  though  it  shouU 
appear  (which,  in  Scotland,  it  cannot  do  but  by  his  writ  or  oath)  tbt 
notwithstanding  the  form  of  the  bill,  none  of  the  parties  in  it  is  liable 


(a)  Brown  y.  Kerr,  14  June  1809,  HUl  v.  Read,  1822,  1  D.  and  R.  N.P 

H.  62.  26. 

(h)  Goldsmid  v.  APNeill,  26  May  (c)  Scott  v.  Lifftn-d^  1808,  1  Camp 

1814,  F.  C. ;  1  Bell's  Com.  429,  n.  6  ;  246,  per  Lord    EUenboroiigh,   ots- 

H.  37.     The  same  doctrine  was  also  ruling  on  this   point,    Walwwk  t.  n 

held,    in    an    action    by    the  holder  QHintin,  1797,  1  B.  and  P.  652. 

against  the  drawer  of  a  bill  drawn  (d)  Goldsmid  v.   McNeill    26  MtJ 

for  the  drawee's  accommodation,  in  1814,  F.  C. 
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m  to  him  but  one,  for  whose  accommodation  he  signed  it,  this  evidence 
'  1  must  be  taken  with  the  qualification  annexed  to  it,  so  as  to  entitle 
9:  him  to  negotiation  and  notice,  with  a  view  to  his  recourse  against 
s  this  party,  as  much  as  with  a  view  to  his  recourse,  in  the  ordinary 
e«  case,  against  the  prior  parties  on  the  bill.     Accordingly,  where  a 
•  bill  had  been  signed  by  a  person  as  drawer,  for  the  accommoda- 
;  tion  of  a  posterior  indorser,  it  was  decided  that  the  holder^s  claim 
2  against  the  drawer  was  discharged  by  his  not  giving  the  drawer 
^   due  notice  of  non-payment,  though  neither  he  nor  this  indorser 
^   had  effects  in  the  drawee's  hands  (a).     One  of  the  Judges  (b)  held 
that  the  defendant  might  have  had  recourse  against  the  drawee, 
though  he  had  no  effects,  as  he  had  accepted,  thereby  rendering 
.     himself  the  principal  debtor.     But  the  decision  proceeded  on  the 
ground  that  the  drawer^s  claim  of  recourse  against  the  indorser, 
for  whose  accommodation  he  subscribed,  was  precluded  by  want 
of  notice.     The  authority  of  this  case  received  full  effect  in  a 
Scotch  case,  decided  in  the  same  way,  under  nearly  similar  circum- 
stances (c). 

The  want  of  effects  of  the  drawer  in  the  drawee's  hands  will  afford  Notice  to 

aooommoda- 

no  excuse  for  neglecting  notice  or  negotiation  as  to  the  indorser.  tion  indorroni. 
He  has,  in  any  event,  a  claim  of  recourse  against  the  drawer,  or 
against  the  drawee,  if  he  has  accepted,  though  he  has  no  effects ; 
and,  with  a  view  to  this  claim,  he  is  entitled  to  regular  notice  (cf), 
and  due  negotiation.  Accordingly,  in  an  action  by  the  holder 
against  the  indorser  of  a  bill  granted  for  the  drawer's  accommoda- 
tion, it  was  found  that  the  defendant  was  discharged  by  want  of 
notice  (e).  In  another  case  (/),  where  a  bill  drawn  without  value 
of  the  drawer  in  the  drawee's  hands  had  not  been  presented  for 
acceptance  till  after  the  days  of  grace,  when  it  was  dishonoured, 


(a)  Cory  v.  Scott,  1820,  3  B.  and  A. 
619,  confirmed  by  Norton  v.  Pickering 
(Q.  B.  1828),  8  B.  and  Cr.  610. 

(ft)  Abbot,  C.  J. 

(c)  Henderson  v.  Ker,  24  Nov.  1829, 
8  S.  121.  Vide  Lord  Medwyn's  note 
in  that  case. 

(d)  This  was  held  by  I>ord  Kenyon 
in  Wilks  v.  Jacks,  1793,  Peake,  202,  al- 
though it  apfieared  that  the  drawer  had 
no  cfFcctA  in  the  drawce*8  hands,  it 


being  held  that  the  indorser  had  no 
concern  with  the  accounts  between 
the  drawer  and  acce])tor.  It  was  also 
held,  under  the  like  circumstances,  in 
Goodal  V.  DolUy,  1  T.  R.  712 ;  Afalton 
V.  LiddU,  3  May  1859,  28  L.  J.  (C.  P.) 
257. 

(e)  OrvY,  Turnbttll,  1791,  M.  1617  ; 
19  June  1792,  H.  37. 

(/)  Hart  V.  Glass/ord,  21  June 
1755,  M.  1580. 
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this  want  of  negotiation  was  found  to  exclude  Fecoiirse  on  itagii 
an  indorser.     Some  doubt  has  been  tbrown  on  this  decisioiiki 

■ 

learned  author  (a),  but  it  seems  to  follow  from  the  prindpksahcc 
stated ;  for  due  presentment  is  as  essential  as  dae  notice  to  eosk 
the  indorser  to  make  good  his  recourse  a^inst  the  drvmri 
acceptor,  since  it  is  the  immediate  foundation  of  such  reoootj 
A  similar  decision  was  given  in  favour  of  the  indorser  ofaK 
drawn  without  effects  of  the  drawer  in  the  drawee's  bands,  as  & 
Iiolder  had  neither  duly  protested  the  bill,  nor  given  the  iodooe 
regular  notice  of  its  dishonour  (&).  The  doctrine  now  stated  ski 
applicable  to  every  step  of  negotiation. 

But  farther,  although  an  indorser  should  know  that  most  of  ft 
parties  to  the  bill  have  merely  signed  it,  like  himself,  by  mi 
accommodation,  and  should  have  no  recourse  against  theomW 
only  against  a  posterior  indorser,  for  whose  accommodation  hek 
subscribed,  he  will,  on  the  principles  already  explained,  be  enti&K 
to  negotiation  and  notice,  that  he  may  secure  his  recourse  agati 
this  indorser.  Thus,  with  reference  to  the  case  of  an  indoiA 
where  a  party  indorsed  a  bill  which  had  been  drawn  without  cff«6 
in  the  drawee's  hands,  for  the  accommodation  of  a  sabseqoent  ii- 
dorser,  it  was  decided,  after  full  consideration,  that  the  holder,*? 
neglecting  to  give  notice  to  the  first  indorser,  had  discharged  fc 
as  he  was  thus  j^revented  from  following  out  his  recourse  against  tb 
other  indorser  (c).  In  another  case  (d),  where  a  person  who  fa* 
lately  insolvent  had,  to  raise  money,  granted  a  promissory-note  pj- 
able  on  demand  to  the  defendant,  who  indorsed  it  to  give  it  credi 
that  it  might  be  deposited  with  the  plaintiffs  bankers,  and  thej,a 
consequence,  made  advances  on  it  at  fii'st,  and  renewed  them  at  tk 
end  of  six  months  without  the  defendant's  knowledge  ;  the  Dlaintiff^ 
having  failed  to  give  the  defendant  notice  of  its  non-pavment,  wer 
found  to  have  thereby  discharged  him.  In  another  case  (e\  whciv 
a  party  had  indorsed,  for  the  granter's  accommodation,  a  promissory- 

(a)  1  Bell,  429,  note  4.  ruling  De  Beritt  v.  Atkinson,  17^: 

{h)  Finloymn  v.  Ewcn,  2  Feb.  1773,  H.  Bl.  836  ;  see  also  Sand.^  v  (Vu'i 

M.  1597.  (C.  P.  l«r)0),  8  Com.  B.  Rep.  751. 
(r)  Brown  v.  Mnffey,  1812,  lo  East.  {d)  Smith  v.  /icckctf,  1810,  13  Ea? 

21G.     So  decided,  in  that  case,  first  ]>y  187. 

liord  Ellcnborough,  and  afterwards  by  (c)  Nicholsrtf)    v.    Oouthit    170*^.  "^ 

the  whole  Court  of  King's  Bench,  over-  H.  Bl.  600, 
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lote,  payable  to  himself,  being  thus  in  the  same  situation  as  if  he 
lad  drawn  and  indorsed  a  bill  payable  to  himself  for  the  acceptor's 
iccommodation,  the  indorser  was  held  to  be  discharged  for  want  of 
iue  presentment  and  notice,  though  he  knew  of  the  granter's  bank- 
ruptcy when  he  interponed  his  guarantee  for  him.  It  has  been  also 
decided,  that  a  person  who  indorsed  bona  Jide^  at  the  request  and  for 
the  accommodation  of  another,  a  bill  drawn  and  accepted  payable 
to  him,  but  in  which  both  the  drawer's  and  acceptor's  names  were 
fictitious,  was  discharged  far  want  of  notice,  seeing  he  required 
notice  to  make  good  his  recourse  against  the  party  whom  he  had 
accommodated  (a). 

*  An  accommodation  acceptor  is  not  entitled  to  notice  of  the  bill  NoUce  to 

ftccoiuiiiodft' 

not  having  been  takeix  up  by  the  party  for  whose  accommodation  he  tion  acceptors. 
accepted.  This  was  held  in  a  case  where  there  were  two  acceptors, 
one  of  whom  was  principal  and  the  other  cautioner ;  and  the  case 
was  a  strong  one  for  applying  the  rule,  because,  as  the  bill  was 
issued  blank,  the  cautioner  had  not  the  means  of  knowing  when  it 
was  presented  to  the  principal,  and,  though  the  relationship  of  prin- 
cipal and  cautioner  did  not  appear  ex  facie  of  the  bill,  the  holder 
was  well  aware  of  it  (/>).' 

13.    Waiver  of  Notice  or  Negotiatioiu 

Notice  or  negotiation  may  be  waived.  The  objection  of  want  Geuemi 
of  notice  is  personal  to  the  party  entitled  to  require  it.  Its  pur- 
pose is,  that  it  may  secure  his  indemnity ;  and  though  it  has  been 
deemed  expedient  to  presume,  without  allowing  evidence  to  the 
contrary,  that  this  object  has  been  frustrated  wherever  flotice  is  ne- 
glected, the  presumption  will  be  obviated  if  the  party  interested 
renounces  it.  His  waiver  of  notice  affords  the  best  evidence  that, 
as  to  him,  it  was  not  required.  Waiver  is  not,  therefore,  the  revival 
of  the  claim  of  recourse  against  him,  but  a  declaration  that  there 
was  no  ground  for  the  only  plea  on  which  it  could  be  discharged. 
Hence,  if  all  the  parties  have  got  notice  but  the  last  indorser,  who 
waives  his  right  to  notice  and  pays  the  bill  or  note,  the  prior  parties 
cannot  object  to  his  recourse  on  them,  that  it  is  extingiiisherl.     For 

{a)  Leach  V.  llniHt^  1813,  4  Taunt.         (/»)  7./yow  v.  Butter,  7  Dec.  1841,  4 
7;n.  0.  178. 
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he  has  merely  an  objection  which  was  personal  to  himself,  aim-^  ^ 
ju8  tertii  to  them.  If  they  have  got  notice,  they  could  not  re&:ist  a 
claim  by  the  holder  of  the  bill  or  note,  and,  as  the  last  indorse: 
waiving  notice  and  negotiation,  stands  between  the  holder 
them,  by  making  payment  in  their  place,  they  cannot  ref 
relieve  him.  But  his  recourse  against  them  subsists  only  if 
have  got  notice  or  waived  it ;  since  the  want  of  it,  if  it  is  not 
pensed  with,  will  discharge  them  from  all  claims  on  the  bill  or 
whether  by  the  holder  or  any  other  party.     On  the  other  ban* 


and 
to 
ey 

dis- 


ote^ 
as 


presentment,  protest,  and  other  steps  of  negotiation,  must,  f^:3om 

ave 
ith 
the 
ed, 


tiieir  nature,  either  subsist  absolutely  as  to  all  the  parties,  or 
been  altogether  neglected,  any  party  may  probably  dispense 
them,  as  he  does  with  the  want  of  notice  ;  but  all  claim  against:^ 
other  parties,  whether  by  him  or  by  the  holder,  will  be  extinguis 
unless  they  likewise  have  dispensed  with  them. 

On   the   principles   now  explained,  any  party,   so   far 
is   concerned,  may  dispense  with   notice   or  any  other  requ^^*^** 
EngUsh  cases,    of   negotiation.     It   has   been   held,  that  this   may  be  done         ^.^ 

making  a  partial  payment  (a)  ;  or  by  a  promise  to  pay,  made    ■    ^^^' 
the  failure  in  negotiation  has  occurred  (6),  and  either 


When  negotia- 
tion held  to  be 
waived. 


he 


or 


(a)  In  Vanghan  v.  Fuller,  1745,  2 
Str.  1246,  ^hich  was  an  action  by  the 
indorsee  against  the  indorser  of  a  note, 
it  was  held  by  I>ee,  C.  J.,  that  a  par- 
tial payment  by  the  defendant  was 
sufficient  '*  to  dispense  with  the  proof 
of  a  demand  on  the  maker  of  the  note." 
In  Horford  v.  Wilson,  1807,  1  Taunt. 
12,  which  WAS  an  action  by  the  in- 
dorsee of  a  bill  against  the  drawer  and 
indorser,  an  admission  by  the  defend- 
ant's attorney  that  the  defendant  had 
made  a  partial  payment,  was  held  suffi- 
cient by  the  Court  of  Common  Pleas 
to  exclude  an  objection  that  there  had 
not  been  sufficient  proof  of  notice. 

(6)  This  was  held  by  Raymond,  C. 
.T.,  in  Haddock  v.  Bury,  1730,  men- 
tioned in  a  note  to  7  East.  236,  with 
regard  to  the  effect  of  a  subsequent 
promise  by  an  indorser  in  obviating 
the  objection  that  a  demand  had  not 
been  made  in  sufficient  time  upon  the 


the 
the 


a 


drawer.     The  objection  seems  to  H^   "*^ 
proceeded  on  the  doctrine,  now  fit 

ploded,  that  a  demand  must  be 
made  on  the  drawer,  in  order  to 
the  indorser.    But  the  rule  as 
effect  of  a  promise  in  obviating 
objection,  is  notwithstanding 
A  similar  decision  was  given,  in  W 
aker  v.  Morris,  1756,  1  Esp.  R. 

to  the  effect  of  a  subsequent  ^ 

to  pay  in  obviating  the  objection^-^^ 
want  of  notice.     The  same 
was  held  by  Lord  Kenyon  in  Wi 
Jacks,  1793,  Peake,  204,  in  answi 
an  objection  of  want  of  notioe; 
Ijord  EUenborough,  in  answer 
similar  objection,  and  also  to  the 
of  a  protest,  in  Gibbon  v.  Coggam, 
Camp.   188 ;  by  the  Court  ol 
Bench  in  Lnndie  v.  Robertson^  1 
7  East.  231,  as  to  the  effect  of 
promise  in  superseding  the  neoesr 
of  proof  of  notice  or  presentment ; 


-  1 
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IX  after  (a)  action  is  raised ;  or  a  promise  by  implication,  as  to  '^  see  the 
^:bill  paid"  {b)  ;  or  by  an  acknowledgment  that  it  must  be  paid  (c)  ; 
a.  or  even  by  a  promise  of  the  indorser,  made  in  answer  to  a  letter  de- 
m;  manding  payment,  that  when  he  comes  to  town  he  will  set  the  matter 
t:  right  {d)  ;  or  by  a  promise  to  pay  part,  which  will  imply  a  waiver  only 
B  as  to  that  part  {e)  ;  or  by  an  engagement  to  pay  a  compositron  on 
;  the  whole,  which  will  be  a  waiver  as  to  the  whole  (/).  *  It  is  almost 
x  needless  to  multiply  examples  of  such  cases,  for  any  distinct  subse- 
quent admission  of  liability  is  sufficient  to  infer  waiver  {g).  Where 
a  party  says  expressly  that  he  will  not  avail  himself  of  the  notice  of 
dishonour  (A),  or  that  he  will  call  immediately  with  the  money  (t), 
there  can  be  no  doubt.  It  seems,  however,  that  the  English  Courts 
are  much  disposed  to  discourage  the  technical  objection  of  want  of 
notice,  and  to  hold  it  as  waived  on  somewhat  slight  grounds.  In  one 
case,  mere  silence,  consisting  in  the  neglect  to  defend  an  action, 
was  held  a  waiver  (k)  ;  and  in  another  an  admission  of  liability  not 


a 
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Bay  ley,  J.,  with  reference  to  the  ob- 
jection of  non-presentment,  in  Taylor 
V.  Joiiesy  2  Camp.  105;  by  I/)rd  EUen- 
borough,  with  reference  to  the  objec- 
tion of  want  of  notice,  in  Wood  v. 
Brown^  1  Stark.  217  ;  and  with  refer- 
ence to  the  want  of  proof  of  present- 
ment, in  Ilodye  v.  FiV/w,  1813, 3  Camp. 
463. 

(a)  Ilopley  v.  Dnfreane,  1812,  15 
East.  275. 

(6)  Hopes  V.  Alder,  1799,  6  East. 
10.  The  objection  which  this  promise 
was  held  to  obviate  was  founded  on 
the  want  of  notice. 

(c)  Rogers  v.  Stephens,  1788,  2  T. 
K.  713,  which  was  also  the  case  of  an 
objection  founded  on  want  of  notice. 

(d)  So  decided  at  Guildhall,  with 
reference  to  an  objection  of  want  of 
notice,  in  Anson  v.  Bailey,  stated  in 
Buller'8  Nisi  Prius,  276. 

(e)  Fletcher  v.  Frogget,  2  C.  and  P. 
569 ;  infra,  p.  380,  note  (c). 

(/)  Margetson  v.  Aitken,  3  C.  and 
P.  338. 

(g)  Woods  V.  Dean,  6  Nov.  1862,  32 
L.  J.  (Q.  B.)  1.  In  this  case,  the  in- 
dorser, being  threatened  with   legal 


proceedings,  promised  to  pay  if  ho  got 
time.  In  Cordery  v.  Colvillc,  18  April 
1863,  32  L.  J.  (C.  P.)  210,  the  promise 
was  made  two  months  after  the  dis- 
honour. 

(A)  Brownell  v.  Bonney,  12  Jan. 
1841,  10  L.  J.  (Q.  B.)  71.  Here  the 
drawer  said,  on  being  applied  to,  that 
*^  he  had  no  other  intention  than  to 
pay  the  bill,  and  should  not  avail  him- 
self of  the  informality  of  the  notice  of 
dishonour.'* 

(0  Mills  v.  Gibson,  2  June  1847, 
16  L.  J.  (C.  P.)  249.  The  bill  became 
duo  on  the  13th.  On  the  30th,  the 
drawer  wrote  to  the  holder,  *'  You 
know  I  meant  to  call  on  yon  imme- 
diately after  the  24tli  with  the  money. 
The  acceptor  is  an  old  and  intimate 
friend  of  mine.** 

(l)  Raltey  v.  Gilbert,  30  June  1861, 
30  L.  J.  (Ex.)  170.  The  drawer  sued 
two  indorsers,  who  allowed  decree  by 
default.  The  subsequent  indorser  of 
the  two,  on  paying,  sued  the  prior  for 
relief,  and  it  was  held  that  the  de- 
fendant was  barred  from  pleading 
want  of  notice. 
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made  to  the  holder  or  his  agent,  but  to  a  mutual  friend  who  ha( 
concern  with  the  bill,  was  held  sufficient  (a).  A  conditional  ^ 
mise  may  be  taken  advantage  of  as  inferring  waiver  without  pro 
the  purification  of  the  condition  (b) ;  but  when  payment  is 
enforced,  the  indorser  will  be  entitled  to  the  benefit  of  any  qu 
cation  he  may  have  made  (c).  As  the  total  want  of  notice  ma 
cured  by  waiver,  it  is  still  more  plain  that  a  mere  defect  in 
notice  may  be  obviated  by  an  admission  of  liability  (d).' 

In  Scotland,  a  letter  from  the  drawer  of  a  bill  to  the  ho 
regretting  that  it  was  so  long  overdue,  has  been  held  to  exclud 
averment  of  want  of  notice  (^).  But  it  has  been  held,  that 
indorsers  of  a  bill  had  not  waived  the  necessity  of  notice,  m 
because,  on  receiving  a  letter  from  the  holders,  long  after  the 
time  for  notice,  asking  payment,  they  sent  no  answer,  but  w 


the  drawee  desiring  him  to  make  payment  (/).    In  another  case 

a  bill  of  suspension  was  passed  to  try  a  question  of  waiver,  fou 

on  two  letters  from  the  drawer  and  indorser,  one  promising 

by  the  acceptor,  and  another  requiring  him  to  make  payment* 

has  been  decided  (A),  that  waiver  of  notice  by  an  indorser  was 

inferred  from  his  including  the  bill  in  a  trust-disposition  for 

of  his  creditors,  executed  after  it  became  due,  though  the  deed 

tained  a  clause  reserving  all  objections  to  the  claims,  and  stated 

they  were  enumerated  merely  as  made  by  the  creditors  themsel 

This  decision,  however,   seems   doubtful  ;   since   the   reservat^^^^' 

though  said  to  have  been  merely  one  of  style  in  all  such  de^^^*^ 

must  have  been  meant  to  reserve  every  objection  (t).     Notice    -^^ 
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(a)  Norru  v.  Salamonson^  24  Jan. 
1837,  6  L.  J.  (C.  P.)  100.  A  mutual 
friend  of  the  holder  and  indorsee  met 
the  latter  in  a  theatre,  and  asked  him 
if  he  knew  of  the  dishonour,  and  re- 
cciyed  the  answer  "  that  he  did,  and 
had  got  a  very  civil  letter  on  the  sub- 
ject, and  that  he  would  attend  to  it." 

(b)  Campbell  v.  Webster^  7  June 
1845,  15  L.J.  (C.  P.)  4. 

(r)  Fletcher  v.  Frogatt  (N.  P.),  2 
C.  and  P.  660.  The  bill  was  for  L.200. 
On  being  applied  to,  the  indorser  said 
ho  did  not  mean  to  insist  on  the  want 
of  notice,  but  he  was  only  dup  L.70. 


The  jury,  under  Abbott's  direct 
returned  a  verdict  for  that  Bum. 
also  Chitty,  p.  31 1  ;  and  Story,  § 

(rf)   Tlonlditch   v.  Cattfy,  80  A 
1838,  7  L.  J.  (C.  P.)  217. 

(c)  Mills  v.  Hamilton,  1  Dec. 
9  S.  111. 

(/)   Murray  v.  Morrison^  2  J 
1824,  3  S.  202. 

(g)   AUan  v.    M'Donald,  18 
1827,  6  S.  260. 

{h)  Coulter  y.  Martin,  21  June  177 
M.  1601. 

(0  Vide  Mr  BelKs  note  of  this 
i.  421,  note  6. 
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:a:been  held  to  be  waived,  by  a  party  writing,  asking  indulgence,  and 
.  jpromising  payment,  in  answer  to  a  letter  which  demanded  payment, 
i^several  months  after  the  bill  had  been  dishonoured  (a).  ^  It  was 
aralso  held  to  be  waived,  where  a  party,  on  being  informed  of  the 
gg  amount  of  the  debt,  stated  no  objection  to  the  want  of  notice  of  dis- 
fgi.  honour,  but  proposed  taking  a  certain  course  towards  payment  (6).' 
^  It  has  been  held  in  England  (c),  that  an  offer  by  a  party,  in  the  wiieu  ncgotia- 
jy  way  of  compromise^  to  give  his  bill  for  the  debt,  does  not  exclude  to  J>e  waived. 
j^-  want  of  notice  if  the  compromise  is  refused.  A  similar  decision 
has  been  given  as  to  the  effect  of  an  offer  to  pay  by  instalments, 
when  refused  (d).  A  conditional  promise  by  a  foreigner,  who  says 
that  he  is  ignorant  of  our  law,  but  that  he  will  pay  if  he  is  legally 
bound,  has  been  found  not  to  supply  the  want  of  notice,  because, 
when  it  is  not  wanting,  he  is  not  legally  bound  (e).  It  has  been 
held  (/),  that  an  offer  made  for  the  indorser  to  pay  L.30  on  account 
of  the  bill,  with  costs,  and  secure  the  residue  by  a  warrant  of  attor- 
ney, does  not  dispense  with  notice,  being  a  mere  offer  made  on  condi- 
tion of  getting  time.  The  contrary  was  decided  soon  afterwards  (gf), 
regarding  an  offer  to  pay  a  composition  of  10s.  per  pound,  which 
was  held  to  be  a  waiver  of  notice,  as  it  had  been  in  another  case, 
regarding  an  offer  to  pay  all  the  drawer's  debts,  which  was  re- 
jected (A).     But  this  decision  appears  to  be  very  doubtful  (t). 

A  promise  of  payment,  or  a  partial  payment,  will  not  be  effectual,  in'^i^^^^ce'^f 
if  the  party  making  it  is  proved  not  to  have  known,  at  the  time  of  ^**^^* 
the  failure  in  negotiation  (£),  or  if  payment  was  made,  in  conse- 

(a)  Tnrnbull  v.  Hill,  16  Feb.  1831,  (</)  Per  Park,  J.,  in  Dixon  v.  Elliot, 

9  S.  456.  6  C.  and  Pay.  437. 

(6)  Walt  V.  Fullerton,  19  Jan.  1816,  (h)  Margetson  v.  Aitken  (N.  P.),  3 

H.  74.  C.  and  P.  338. 

(c)  Per  Ix)rd  Ellciiborough,  in  Cu-  (i)  Vide  Cuming  v.  French,  <xntta^ 
ming  v.  French,  1809,  2  Camp.  107,  note  (c).  Story,  §  320,  note,  says 
note.  Margetson  v.  Aitken  is  very  questiou- 

(d)  So  decided  in  Goodal  v.  Dolley^  able  as  an  authority,  as  the  compoei- 
1787,  1  T.  R.  712,  by  the  Court  of  tion  was  not  accepted. 
King's  Bench,  who  held,  that  when  (il:)In6'ooc/a/v. />«//cy,  1767,1T.R. 
Buch  an  offer  was  rejected,  matters  712,  it  was  held  tWra/ia  by  the  Court 
came  back  into  the  same  situation  in  of  King's  Bench,  that  a  promise  to  pay 
which  they  were  before.  could  not  bind  the  defendant,  when 

{e)  Per  I^ord  Kenyon,  in  Dennis  v.  made  in  ignorance  of  the   want  of 

Morrice,  1800,  3  Esp.  158.  notice.    The  same  doctrine  was  held 

(/)  Per  Deuman,  C.  J.,  in  StanJage  in  BUssard  v.  hirst,  1770,  5  Burr. 

V.  Creighton,  5  C.  and  Pay.  4U6.  2670,  whore  the  defendant  had  made  a 
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quence  of  the  acceptor's  embarrassed  circamstanceSy  not  to  a 
holder,  but  to  the  last  indorser,  before  the  bill  became  diie,ft 
therefore,  on  the  assumption  that  due  notice  would  be  given  i- 
It  has  been  even  held,  that  a  payment  made  tinder  protest,  in  isi 
ranee  of  want  of  negotiation,  may  be  recovered  back,  wha 
person  making  it  did  not  know  of  the  failure  in  n^otiation,  isdi 
other  party  improperly  concealed  it  from  him  (6).  A  person, 
ever,  paying  a  bill  or  note  from  ignorance  of  the  want  of  n< 
for  instance,  of  notice,  will  not  have  a  claim  of  reimboneasl 
against  other  parties,  prior  to  him  on  the  bill  or  note,  who  hait 
received  notice,  as  they  are  thereby  discharged^  but  his  only  ebl 
will  be  against  the  party  who  has  improperly  taken  payment  fw 
him  (c). 

But  a  party  cannot  get  quit  of  the  effect  of  a  partial  pavaal 
or  promise  of  payment,  by  pleading,  that  he  did  not  know^ 
legal  efifect  (d).  Thus  (e),  where  the  drawer  of  a  bill,  after  bi 
aware  that  the  holder  had  given  time  to  the  acceptor  said  '^Ikv 
I  am  liable,  and  if  Jones"  (the  acceptor)  *<  does  not  pay  Ii£ 
it  was  held  to  be  no  answer  to  this  promise  that  it  was  midei! 


promise  of  payment,  while  he  was  not 
aware  that  the  plaintiff  had  not  given 
notice  of  the  non-acceptance  of  the 
bill  (though  it  had  bc«n  separately 
presented  for  acceptance),  till  after 
payment  likewise  had  been  refused. 

(a)  Picken  v.    Grahanu,  3   Tyrwh. 
923. 

(/y)  So  held  in  Chatjield  v.  Paxton^ 
1797,  2  East.  471,  note.  The  case  is 
A  circumstantial  one,  from  which  it  is 
not  easy  to  deduce  any  general  prin- 
■ciple.  The  plain tiflFs,  the  drawers  of 
a  bill,  the  holders  of  which  had  been 
guilty  of  laches,  by  giving  indulgence 
to  the  acceptor,  having  got  some  notice 
of  this  laches,  but  not  having,  as  the 
majority  of  the  Court  held,  a  sufficient 
knowledge  of  it,  accepted  another  bill 
for  the  amount  of  the  first  bill,  and 
afterwards  paid  it,  but  under  protest 
that  they  should  be  afterwards  entitled, 
if  the  holders  had  been  guilty  of  laches, 
to  recover  back  the  money.     They  ac- 


cordingly brought  an  action  for  i- 
purpose,  and  had  a  verdict,  whicio 
affirmed  by  the  whole  Court ;  it  \xx. 
held,  as  already  mentioned,  that  tfej 
had  no  proper  knowledge  of  the  i^ 
fendant's  laches  at  the  time  of  mife 
the  payment,  and  that  the  defends:* 
had  improperly  concealed  it  from  tiff. 

(c)  In  Roscoe  v.  Hardy,  1810.:: 
East.  434,  the  posterior  indoreerd* 
bill  who  had  paid  it  in  his  own  wree 
seeing  that  he,  as  well  as  all  the  pn? 
indorsers,  had    been    discharged  i* 
want  of  notice,  was  found,  though  ^ 
had  taken  are-indorsation,  to haies- 
claim  of  recourse  against  a  prior  ia- 
dorser.     The  same  doctrine  was  beil 
with  reference  to  a  claim  of  iw»w 
by  a  posterior  indorser  who  had  ptfi 
against  a  prior  indorser,  in  Thtut  t 
I^ach,  1821,  4  B.  and  A.  451. 

{d)  Antea,  p.  272. 

(0  Stevens  v.  Lynch^  1810, 12  Ek? 

38. 
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ignorance  of  the  law.  AgaiD^  in  the  case  of  a  foreign  bill  (a), 
fWhere  the  declaration  alleged  that  the  bill  had  been  regularly  pre- 
sented and  protested,  this  was  held,  in  an  action  against  the  drawer, 
to  be  proved  by  his  saying  that  it  was  all  regular,  and  that  he  wished 
to  make  an  arrangement  for  payment  of  it.  In  another  case  (6), 
the  indorser  of  a  note  having  said,  on  being  arrested  for  it,  that  it 
was  true  his  name  was  on  it,  but  he  had  security,  though  he  wished 
time  to  pay  it,  it  was  held  that  such  a  promise,  made  in  ignorance 
of  his  rights,  could  not  excuse  the  want  of  notice.  But  this  de- 
cision seems  contrary  to  the  principles  established  by  more  recent 
cases,  and  appears  to  have  been  influenced  in  part  by  the  situation 
in  which  the  promise  was  made. 

It  has  been  explained,  that  a  promise  to  pay,  or  partial  payment  ^^f^l^^ 
made  after  the  neglect  of  negotiation  has  occurred,  is  not  the  re- 
vival of  a  claim  discharged  by  the  holder's  laches,  but  rather  the 
abandonment  of  an  objection  which  would  have  discharged  it.  The 
English  Courts  have  proceeded  on  similar  grounds,  holding  that  a 
promise  affords  presumptive  evidence  against  the  person  making  it, 
that  negotiation  has  been  duly  followed  out,  so  as  to  render  evi- 
dence of  it  unnecessary,  and  exclude  him  even  from  proving  want 
of  negotiation  (c).     If  he  knew  of  the  want  of  negotiation  when  he 


waiver. 


(a)  Greenway  v.  Hindley,  4  Camp. 
12 ;  vide  also  Gibbon  v.  Coggan^  2 
Camp.  188. 

(6)  Rouse  V.  Redwood,  1794,  1  Esp. 
155,  per  Lord  Kenyon. 

(c)  So  held  by  the  Court  of  King's 
Bench,  in  Lundie  v.  Robertson,  1806, 
7  East.  281,  and  by  Bayley,  J.,  in 
Taylor  v.  Jones^  2  Camp.  105. 

In  the  former  of  these  cases,  there 
having  been  no  notice,  and  no  evi- 
dence of  presentment,  but  the  de- 
fendant (an  indorser)  having  first 
positively  promised  to  pay,  and  after- 
wards, on  the  holder  calling  again 
at  his  desire  with  a  note  of  the  ex- 
penses, having  said  that  he  had  got  no 
notice,  bat  that  he  woold  pay  the  biU ; 
the  Court  of  King's  Bench,  whose 
judgment  was  delivered  by  Lord 
EUenborough,  decided,  that  there  was 
no  occasion  for  proving  either  present- 


ment or  notice.  His  Lordship  said, 
that  there  was  a  presumption  of  due 
presentment  and  notice  from  the  first 
promise,  which  was  absolute,  and  that, 
though  the  defendant  stated  in  the 
second  conversation,  that  he  had  not 
got  notice,  yet  his  waiver  of  notice, 
which  he  made  in  the  same  breath,  ex- 
cluded the  objection, — in  short,  that 
the  matter  was  brought  back  to  the 
first  promise,  which  implied  an  admis- 
sion that  everything  had  been  rightly 
done,  and  that  there  was  no  objection 
to  pay  the  bill.  This  opinion  seems 
to  imply,  that  either  the  first  or  the 
second  promise  would  have  been  suffi- 
cient. 

In  the  latter  case,  Bayley,  J.,  held, 
that  when  a  party  to  a  bill  or  note, 
knowing  it  to  be  due,  and  that  he  was 
entitled  to  notice  and  all  other  steps  of 
negotiation,  promises  to  pay  it,  **  this 
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made  the  promise^  it  will  exclude  him  from  objecting  afterwan&^s^^ 
it  implies  an  admission,  which  he  cannot  retract,  that  there  i^^  no 

subsisting  objection  to  payment  of  the  bill  (a).     Farther,  thnnf jh  it 

should  not  be  proved,  it  will  be  presumed,  that  he  knew  of  the  fail- 
ure {b)  ;  and,  where  no  direct  failure  in  negotiation  is  establisi^^hed, 
the  promise  will  relieve  the  holder  from  proving,  as  he  is  nthpi  w]^ 
bound  to  do,  that  there  has  been  due  negotiation  (c). 

When  a  party  waives  negotiation  by  a  promise  of  payment,^      ibis 
promise  is  eifectual,  not  only  to  the  party  to  whom  it  was  made  -^  but 
to  any  third  party  who  comes  in  his  right  to  the  bill  (d)  ;  for,  ^fc^Ao- 
ever  may  acquire  it,  such  a  promise  precludes  the  party  maki^c3^  it 
from  objecting  to  his  liability. 


14.  Indorsers^  Liability  after  due  Negotiation. 


After  due  ne- 


pay  imme 
diately. 


If  the  drawer  or  indorsers  receive  due  notice  of  dishonour,  ^^^ 
mdoreera  must  all  the  Other  requisites  of  negotiation  are  observed,  they  are  liable  ^ 
immediate  recourse  on  failure  of  the  acceptor  or  granter ;  but  ^^^ 
till  a  demand  is  made  on  them,  since  it  is  only  then  that  fcb^J 
can  be  aware  of  it.     In  this  respect  they  differ  from  the  accep^^^ 
or  granter,  who,  as  already  shown  {e\  is  liable,  at  least  to    *^^ 
original  payee,  without  a  formal  demand,  since  it  is  his  duty  to 
out  the  payee  and  make  payment.     The  drawer  or  indorsers 
bound  to  pay  immediately  when  the  demand  is  made  on  them, 
has  been  laid  down,  indeed  (/),  that  they  must  be  allowed  a 


It 


is  presumptive  evidence  of  the  present- 
ment and  notice,  and  he  is  bound  by 
the  promise  so  made."  Similar  doc- 
trine was  laid  down  in  Gunson  v.  Metz^ 
1823,  1  B.  and  Cr.  193,  where  the 
drawer  of  a  biU  was  found  to  be  ex- 
cluded from  pleading  want  of  notice 
against  the  holder,  by  having  made  an 
arrangement  for  paying  the  bill  to  the 
holder^B  immediate  indorser ;  thuB  ad- 
mitting, as  was  held,  that  he  still  owed 
it,  and  thereby  acknowledging  that  he 
had  received  due  notice. 

(a)  Vide  Ix)rd  Ellenborough's  judg- 
ment in  the  preceding  case  of  Lundk 
V.  Robertson^  383,  note  (c),  as  to  the 


defendant's  promise,  when  he  kne 
the  want  of  notice. 

(6)   Vide  Hopley  v.  Dufreime^  I 
15  East.  275,  and    Tumbull  v. 
381,  note  (a). 

(c)  Vide  opinions  expressed  in 
cases  cited  383,  note  (c). 

(rf)  Potter  V.  hayworth,  1811 
East.  417.  The  doctrine  in  the 
was  established  in  this  case  by  a 
diet  given  under  Lord  Ellen 
direction,  and  confirmed  af' 
the  judgment  of  the  whole  Court. 

(e)  Antea^  p.  359. 

(/)  Chitty,  8th  edition,  p.  371. 
the  last  (10th)  edition  of  Chittj, 


of 


Itt 

the 
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ble  time  after  the   demand^  to  make   payment;  and  a  case   is 

^cited  (a)j  where  the  drawer  of  a  bill,  who  tendered  payment  of  its 

p^  ;amoant,  but  not  of  interest,  the  day  after  a  demand,  and  before  a 

^^/writ  was  issued  (the  offer,  however,  being  refused,  as  he  would  not 

pay  also  the  expense  of  a  writ,  which  had  been  issued  the  same 

■     day),  was  absolved  from  an  action  in  respect  of  his  offer.     The  only 

'  additional  sum  which  he  was  bound  to  have  offered  in  this  case  was 

the  interest,  which,  as  remarked  (6),  would  have  been  under  three 

farthings ;  and  this  circumstance  probably  influenced  both  the  Jury 

and  the  Court  of  Common  Pleas,  who  afterwards  affirmed  their 


1 


verdict,  in  dismissing  so  frivolous  an  action.  But  the  legal  grounds 
of  the  decision  have  been  justly  questioned  by  an  eminent  author  (c), 
as  the  drawer  had  committed  a  breach  of  contract,  though  slight, 
in  not  paying  immediately  on  demand,  and  was  therefore  liable  for 
*  the  damages,  however  trifling,  which  had  been  incurred.  It  was 
correctly  observed  (d),  in  delivering  the  judgment,  that  he  could 
not  know  who  was  the  holder  till  he  was  informed ;  but  he  ought  to 
have  paid  whenever  he  got  information.  It  has  been  held  since  (e)y 
that  an  indorser  is  liable  to  an  action  for  payment,  immediately  on 
the  dishonour  being  notified  to  him. 


:i 


Section  V. 

EFFECT  OF  NOVATION,  RELEASE,  OR  INDULGENCE  BY  THE  HOLDER 
OF  A  BILL  OR  NOTE  TO  ANY  OBLIGANT  ON  HIS  CLAIM  AGAINST 
THE  OTHER  O^LIGANTS. 

If  the  holder  of  a  bill  or  note  observes  all  the  requisites  of 
negotiation,  his  recourse  against  the  several  obligants  will  remain, 
though  he  should  not  take  active  measures  to  recover  payment  from 

rule  is  stated,  as  in  the  text,  that  the  Taant.  240.     See  also  Soward  v.  Pal- 

drawer  and  indonen  must  pay  imme-  mer^  1818,  8  Taunt.  277. 

diately,  on  the  authority  of  Siggers  v.  (6)  Bayley,  350. 

Lewis  (C.  P.  1834),  1  C.  M.  and  R.  (c)  Bayley,  360,  and  in  note  38  to 

370,  quoted  infra.  the  same  page, 

(o)    Walker   v.    Barnes,   1818,    6  (cQ  P«r  Sir  J.  Mansfield,  C.  J. 

(<)  Siggers  v.  Lewis,  p.  384,  note  (/). 

I.  2  B 
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tlie  acceptor  or  granter,  this  being  left  to  his  discretion.     Nor  1     "aave 
subsequent  parties  right  to  complain  ;  because,  when  the  dishoi 
of  the  bill  or  note  is  notified  to  them,  they  become  entitled  to 
their  own  relief  by  paying  it,  and  then  suing  any  of  the 
parties  (a).     It  has  been  farther  shown  (6),  that  the  holder 
take  a  partial  payment   from   the  acceptor  or  any  other 
without  thereby  discharging  the  remaining  parties.     He  may 


loar 
are 
ther 


wise,  without  such  a  risk,  take  additional  security,  for  instanc^^  an 
infeftment  of  annualrent,  or  disposition  in  security  (c)  from  ^y 
other  parties,  if  he  does  nothing  to  restrict  or  discharge,  wholly  or 
in  part,  his  claim  against  the  party  giving  the  security.  But,  if  ^® 
does  this  without  the  assent  of  those  subsequent  to  that  party,  ^nd 
who  have  therefore  a  claim  against  him,  his  claim  against  them 
will  be  renounced. 

1.  Novation  or  Release. 


Express  dis- 
chfti^e  of  prior 
obligant 


The  simplest  case  of  this  kind  is  where  he  expressly  di8chaX"fi^ 
the  acceptor  or  grantor.  It  has  been  held,  that,  by  such  a  dischaJHS*' 
the  debtor  is  released,  not  merely  from  the  direct  claim  by  ^^ 
holder,  but  from  any  claim  of  relief  by  other  parties  in  the  holil^*  ^ 
right  or  otherwise,  after  paying  him ;  for  it  would  be  no  disch^^S^' 
if  the  debtor  were  to  be  free,  only  as  to  the  holder,  and  yet  ^^ 
bound  to  the  full  amount,  when  the  bill  or  note  was  claimed^  ^  ^ 
any  other  party  who  had  paid  it  to  the  holder  (d).     Such  a    ^ 


(a)  The  substance  of  this  doctrine  is 
laid  down  by  Eyre,  C.  J.,  in  Walwyn 
V.  St  Quintin,  1797,  1  Bos.  and  Pull. 
652. 

(6)  Antea,  p.  262. 

(c)  In  Nicholson  v.  Mon^ison,  7 
Feb.  1711,  M.  1552,  although  the 
Court  adopted  principles  as  to  notifi- 
cation of  the  dishonour  of  an  inland 
bill  different  from  those  which  are 
now  established,  yet,  with  reference 
to  another  part  of  the  case,  they  justly 
held  that  the  mere  circumstance  of  the 
holder  taking  an  infeftment  of  annual- 
rent  from  the  acceptors,  such  infeft- 
ment not  being  considered  as  taken  in 
solutum,  did  not  discharge  the  drawer. 


In  Allan  v.  Laidlaw,  3  Dec.  1824,  ^ 
356,  it  was  held  to  be  no  objecticF^^ 
the  holder^s  claim  against  the  dr^* 


to 


and  indorser  of  a  bill,   that  he 
taken  an  heritable  bond  and 
lion  from  the  acceptor,  partly 
security  for  the  sum  contained  in, 
bin. 

{d)  This  doctrine  is  laid  down 
regard  to  the  effect  of  giying  tirn^^ 
the  proper  debtor  (and  the 
holds  as  to  the  effect  of 
him),  with  refer^ice  to  the  su' 
parties,  by  Bayley,  J.,  in  Claridg^ 
DaUon,  1815,  4  M.  and  S.  232.      ^ 
same  doctrine  is  admirably  cxplai 
by  Pothier,  Nos.  175-82. 
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iftharge^  therefore,  by  the  holder  to  the  acceptor,  or  any  other 
coarties,  has  been  held  to  release  the  parties  subsequent  to  the  party 
BKidischarged,  because  it  cuts  off  their  relief  (a) ;  and  therefore  the 
Viholder,  by  granting  it,  is  presumed  to  have  taken  the  whole  debt 
cipn  himself.  In  this  view,  it  is  not  competent  to  inquire  whether 
vfthe  subsequent  parties  would  have  reaped  benefit  from  the  claim 
■2  thus  cut  off,  as  the  holder  has  taken  the  claim  on  himself,  without 
{r.7  inquiring  into  this  matter. 
«         *  The  discharge,  even  on  part  payment,  of  one  of  several  joint  Pischarge  of 

!•  i_i  \'  Ti  r     t        joint  obligants 

Q  acceptors  or  makers  (who  is  not  bankrupt)  is  a  discharge  of  the  or  of  cau- 
^  ethers,  because  by  this  discharge  the  holder  has  taken  away  the 
,2  right  to  proportional  relief  which  these  others  would  have  had  on 
I  paying  (b).  If,  however,  the  release  granted  to  the  acceptor  who 
is  discharged,  contain  an  express  reservation  of  the  holder^ s  rights 
against  the  other  acceptors,  that  prevents  the  deed  from  being  a 
charge  to  them,  because  the  discharged  party's  consent  that  the 
holder  should  have  recourse  against  the  others,  is  also  a  consent 
that  these  others  should  have  their  recourse  against  him  (c).  But 
when  the  joint  acceptors  are  cautioners,  they  are,  even  in  such 
a  case,  freed  by  the  express  terms  of  the  Mercantile  Amend- 
ment Act  (J).  And  when  they  are  cautioners,  the  release  without 
the  consent  of  the  others,  even  of  one  of  them  who  is  bankrupt, 
during  the  currency  of  the  cautionary  obligation,  releases  these 
others,  unless  there  is  a  new  agreement  by  them  to  continue  the 
obligation  after  this  material  change  of  circumstances  on  their 
sole  responsibility  (e).^ 

Though  the  holder  has,  on  inranting  such  a  discharge,  got  a  Diacharge  on 

^  ...  trii  composition. 

private  composition  from  the  party  receiving  it,  to  the  full  amount 
of  his  funds,  it  will  still  be  held  that,  by  granting  a  discharge 
which  was  to  cut  off  the  relief  of  other  parties,  without  consulting 
them,  he  virtually  intimated  that  he  assumed  the  sole  interest,  and 

(a)  Story,  §269.  (c)  Lewis  v.   Anstruther,   17   Dec. 

(6)  Nichobon  v.  RetnU  (K.  B.  1836),  1862,   15  D.   260  ;   Kearsley  v.   Cole 

4  A.  and  E.  676.    This  was  the  case  (Ex.  1847),  16  M.  and  W.  128 ;  Price 

of  a  joint  and  several  promissory-note,  t.  Barker  (Q.  B.  1866),  4  El.  and  B. 

and  an  express  release  to  one  of  the  760. 

makers  was  held  a  release  to  all.     It         (d)  19  &  20  Vict.  c.  60,  §  9. 
was  decided  on  the  authority  of  Chett-  (e)  British  Linen  Co.  v.    Thomson 

ham  V.  Ward,  1  B.  and  P.  360.  26  Jan.  1863,  16  D.  314. 
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that  his  claim  against  them  was  abandoned.  This  doctrine  he  bi 
accordingly  adopted  in  England,  where  it  has  been  tepm 
decided  that  the  holder  of  a  bill  or  note  releases  the  in(k»ser: 
discharging  the  acceptor  or  granter  on  payment  of  a  compo^ 
and  that  whether  the  composition  was  all  which  could  be^ 
from  the  acceptor's  funds  or  not  (a).  But  this  doctrine  doeci 
appear  to  be  quite  settled  in  Scotland.  It  was  held  that  tbei 
dorser  of  a  note,  having  been  discharged  under  a  sequestntiaL 
a  composition  of  4s.  6d.  per  pound,  was  not  released  from  pajas 
of  that  composition,  by  the  fact,  of  which  he  said  he  wasnoip 
viously  aware,  that  the  holders  had  agreed  to  discharge  thegrus 
on  a  private  composition  of  12s.  per  pound  (6).  It  is  notea^' 
reconcile  this  decision  with  the  foregoing  principles,  especiaEjit 
the  grounds  of  decision  are  not  given.  But  it  probably  proceed 
on  the  ground  (which  was  pleaded),  that  the  agreement  for  4s.  & 
went  on  the  implied  understanding,  that  the  holders  should  k 
liberty  to  take  as  much  as  they  could  get  from  the  other  obligtf^ 
In  another  case  (c),  relating  to  a  bond  in  which,  though  both  it 
obligants  were  ex  facie  principal  debtors,  one  of  them  was,  to  t!i^ 
holder's  knowledge,  only  cautioner,  it  was  decided  that  the  holkr 
recourse  against  the  cautioner  was  preserved,  though  he  had  s 
charged  the  principal  on  payment  of  a  private  composition.  B: 
this  decision  proceeded  on  the  ground  that  the  discharge  to  i 
principal,  according  to  the  true  construction  of  it,  was  not  to  tai 
effect  if  the  cautioner  was  to  be  thereby   liberated.     In  anotk 


(a)  This  point  has  been  settled  by 
the  case  of  Wilson  ex  parte^  11  Vee. 
410,  where  the  holder's  agent  had 
signed  a  discharge  of  the  acceptor  at 
Hamburgh,  on  payment  of  a  composi- 
tion, under  a  mistaken  impression  that 
the  proceedings  were  carried  on  there 
judicially  as  in  a  commission  of  bank- 
ruptcy. The  Lord  Chancellor,  without 
regarding  this  circumstance,  held,  that 
by  granting  the  discharge  without  con- 
suiting  the  drawer,  the  holder  had  re- 
leased his  estate.  Similar  doctrine 
was  adopted  by  Thurlow,  in  Smith  ex 
parte,  3  Br.  C.  C.  1,  where  the  holder 
of  a  certain  bill  and  note  was  found 


to  have  released  the  iDdorsen  br  d^ 
charging  the  acceptors  and  makeis  x 
payment  of  a  composition,  witbjc 
asking  consent  of  the  iodorsers.  S* 
also  ex  parte  Glendinning,  Buck.  51' 
The  same  general  doctrine  wasadi^ 
in  ex  parte  Gijffard,  6  Vesey,  835.  i 
though  it  was  held  that  the  crediw 
in  the  note  in  that  case,  had  not  Ji 
charged  the  person  from  whom  heb 
taken  a  composition,  from  the  claim 
relief  by  his  co-sureties. 

(b)  Calder  v.    Horthwici',  17  Ju 
1829,  7  S.  840. 

(c)  Ogilvies  v.  Smith,  22  Nov.  IS: 
F.  C,  1  S.  159. 
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^case  (a),  a  reference  was  allowed  to  the  oath  of  the  chargers,  whether 
"they,  knowing  that  the  suspenders  were  only  cautioners,  had  dis- 
"  charged  the  primary  obligant,  without  their  consent,  on  payment 
^'  of  a  composition.  But  this  case  can  hardly  be  quoted  as  a  prece- 
^  dent. 

■2        The  holder  will  not  release  the  subsequent  parties,  by  ranking  Discharge  in 
**  on  the  estate  of  the  acceptor,  or  any  of  the  prior  obligants,  under  a  ^der  Bank- 
«*  commission  of  bankruptcy  in  England,  or  in  Scotland,  in  a  seques-  "*P  y    *^ 
B  tration  under  the  bankrupt  statute,  although  the  bankrupt  should 
^'  obtain  his  statutory  discharge  on  payment  of  such  dividends  as  his 
c   estate  yields  (b).     In  Scotland,  where  the  bankrupt  statute  autho- 
:    rizes  a  discharge,  with  concurrence  of  a  certain  proportion  of  the 
5    creditors,  not  only  on  a  division  of  the  estate  among  the  creditors,  but 
L-    on  payment  of,  or  security  given  for,  a  composition,  it  has  been 
E    decided,  with  reference  to  a  debt  secured  by  a  letter  of  guarantee, 
.    that  the  creditor's  concurrence  in  the  principal  debtor^s  discharge, 
E     on  payment  of  a  composition,  though  without  him  there  could  not 
have  been  the  requisite  concurrence  of  creditors,  and  though  he  did 
not  ask  the  guarantee's  consent,  did  not  liberate  the  latter  (c). 
*  And  the  principle  of  this  decision  was  afterwards  confirmed  and 
extended  by  an  express  provision  of  the  Bankruptcy  Act.     Under 
the  56th  section  of  that  Act  (d),  a  creditor  who  has  an  obligant 
bound  to  him  along  with  the  bankrupt,  for  the  whole  or  part  of  the 
debt,  does  not  free  the  obligant,  by  any  vote  he  may  give  or  divi- 
dend he  may  receive  under  the  Act,  or  by  assenting  to  the  discharge 
of  the  bankrupt,  or  to  a  composition.     The  interests  of  the  obligant 
are  protected,  in  case  he  should  fear  that  the  creditor  would  not 
sufficiently  attend  to  them,  by  putting  it  in  his  power  to  pay  the 
debt,  and  obtain   an   assignation,  and  then  enter  a  claim  on  the 
estate  on  his  own  account.' 

2*  Indulgence. 
The  doctrine  now  explained  as  to  the  effect  of  a  discharire  by  An  agreement 

^  °       "^    to  give  time  to 

(o)  Hunter  v.  Emns,  26  Nov.  1830,  Mawsan,  1  Bos.  and  Pull.  286  ;  and  in  J^jJ^^"* 

9  S.  76.  Lord  Eldon^s  opinion  in  English  v.  Dar-   rabeeqaent 

(b)  This  doctrine,  with  reference  to  ley,  2  ibid,  61. 
an  English  oommiflHion  of  bankmptcy,  (c)  Whitelaw  v.  Steins,  20  May  1814, 

is  implied  in  the  case  of  ex  parte  mi-  F.  C. 
.tor?,    11  Yes.  Jnn.  411  ;  in   Stock  v.  (d)  19  &  20  Vict.  c.  79,  §  56. 
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the  holder  to  the  debtor,  or  any  other  obligant,  in  releasing  die 
sequent  parties,  is  equally  applicable  when  he  agrees  to  gnnt  i 
gence  to  a  prior  party,  whether  with  or  without  a  new  secnntri 
the  debt.  Such  indulgence  restricts  in  part^  as  a  simple 
does  away  with,  the  relief  competent  to  subsequent  parties  agaissti 
party  who  gets  the  indulgence ;  since  their  claim  of  recourse, 
immediate^  is  impaired  by  the  holder  agreeing  that  the  ptitj 
not  be  sued  for  a  certain  time.  By  doing  so,  therefore, 
consulting  them,  he  is  held,  as  by  a  simple  discharge,  to 
virtually  his  claim  against  them,  with  which  their  right  of  rSi 
commensurate  (a).  Besides,  it  is  presumed  that,  by  getting  tia 
the  acceptor,  or  any  other  party,  is  rendered  less  active  in  eiefts 
himself  to  discharge  the  bill  or  note,  and  thus  relieve  the  sabse^ 
parties,  than  if  he  had  been  liable  to  inunediate  action  or  difigoa 
Accordingly,  in  an  action  in  Scotland  by  the  holder  of  a  bill  agne 
the  drawer,  the  latter  was  assoilzied,  on  thisground,  inter  alia^i^ 
the  holder  had  taken  a  new  bill  from  the  .acceptor,  including  tk 
sum  in  the  former  bill,  payable  at  a  later  date,  and  had  thus  pro^ 
gated  the  term  of  payment  as  to  the  acceptor  (6).  In  anoda 
case  (c)  of  a  circumstantial  nature,  where  it  appeared  that  one^ 
several  original  bills  by  the  principal  debtor  had  been  given  npl* 
the  creditor,  and  a  new  bill  taken  for  its  amount,  with  the  omisfflc 
of  one  of  the  obligants  in  the  first  bill,  it  was  decided  by  the  Hotf 
of  Lords,  that  a  party  who  had  signed  a  cautionary  bill,  bindk 
himself  for  several  bills,  and  for  this  first  bill,  inter  alia^  was  rdea«- 
from  that  part  of  his  engagement. 

The  same  rule  has  been  adopted  in  a  number  of  English  case 
Thus,  in  an  action  by  the  holder  of  a  note  against  the  indorser,ti^ 
defendant  was  found  not  liable,  as  the  holder  had  repeatedly  gi^ 
time  to  the  maker  of  the  note  between  5th  May,  which  was  theU? 
(lay  of  grace,  and  14th  May,  when  he  became  bankrupt  (</).   l 

(a)  Vide  opinion  of  Bay  ley,  J.,  in 
Clnridge  v.  Dalton,  1815, 4  M.  and  S. 
232  ;   and  of  Lord  Ellenborough,  in 


Gould  V.  Rohson,  1807,  8  East.  576. 
Vide  also  Bank  oflrehnd  v.  Beresford, 
r>  Dow,  283  ;  and  Moss  v.  Hall  (Ex. 
1850),  5  Exch.  46. 

(A)  Flower  v.  Pi  ingle,  18  Dec.  1729, 
MoxT.  1560. 


(c)  Stirling  v.  Bank  of  Scotland,  1 
June  1821,  1  Sh.  Ap.  Ca.  37. 

((/)  Anderson  ▼.  Geor^,  1757.  P" 
Lord  Mansfield,  Selwyn's  Nisi  Prhi 
386-7.  A  siniilar  opinion  as  to  tl 
effect  of  giving  time  to  the  maker  of 
note  in  releasing  the  holder,  is  cj 
pressed  by  Buller,  J.,  in  Tindal 
BroH^,  1786,  1  T,  R.  157'. 


^ 
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^another  case  (a),  where  the  holder  of  a  bill,  after  getting  judgment 
pijBgainst  the  acceptor,  had,  on  receiving  from  him  a  partial  payment, 
igtiaken  his  bond  and  warrant  of  attorney  for  the  whole  balance, 
iicxcepting  a  nominal  sum,  payable  by  instalments,  he  was  found  to 
;yhave  thereby  discharged  the  indorser,  and  was  therefore  non-suited 
r  in  an  action  against  him.     Again  (6),  where  the  holders  of  a  bill 
^  had  not  only  taken  a  partial  payment  from  the  acceptor,  which 
^  they  were  held  entitled  to  do,  but  had  agreed  to  draw  an  additional 
bill  on  him  for  the  balance,  payable  at  a  longer  date  than  the  first, 
-  which  they  also  retained  in  the  meantime  as  an  additional  security, 
\  they  were  non-suited  in  an  action  against  an  indorser,  for  having 
^  thus  given  time  to  the  acceptor.    *  And  where  a  holder,  in  considera- 
tion of  a  payment  of  30s.,  agreed  to  leave  the  acceptor  time  for 
a  month,  the  drawer  was  held  to  be  discharged  (c).'     On  the  same 
principles,  an  agreement  to  give  indulgence  to  an  indorser  of  a 
bill  or  note  would  release  the  subsequent  indorsers,  as  it  abridges, 
without  their  consent,  their  claim  of  reUef  against  the  party  thus 
indulged  {d). 

When  there  is  no  direct   agreement  to  give  time,   the   other  Effect  of  taking 

^  .  .  additional  se- 

parties  will  not  be  discharged  by  the  holder  merely  taking  a  bill  or  canty,  without 
note  from  the  acceptor  or  granter,  payable  at  a  longer  date  than  the  give  time. 
first,  without  giving  up  the  first,  because  the  new  document  will  be 
held  to  be  merely  a  collateral  security,  unless  there  is  an  agreement 
expressed  or  implied  in  the  transaction,  that  it  should  supersede  the 


(a)  English  v.  Darky,  1800,  2  Boe. 
and  Pull.  61,  per  Lord  Eldon,  C.  J., 
whose  opinion  was  afterwards  con- 
firmed by  the  Coiurt  of  Common  Pleas. 

(b)  Gould  V.  Rohson,  1807,  8  East. 
576.  In  this  case  Lord  EUenborough 
delivered  the  opinion  of  the  whole 
Court  of  King^s  Bench.  A  similar 
doctrine  as  to  the  effect  of  such  a  pro- 
ceeding is  laid  down  in  an  early  case, 
Claxton  V.  Swift,  1685,  3  Mod.  R.  86. 
Vide  also  Smith  v.  Beckett,  1810,  13 
East.  187. 

(c)  Isaac  V.  Daniel,  29  Jan.  1846, 
15  L.  J.  (Q.  B.)  149. 

(d)  In  Smith  v.  Knox,  1799,  3  Esp. 
1«,  I^rd  Eldon,  C.  J.,  intimates  his 


opinion,  that  the  holder,  if  he  dis- 
charges a  prior  indorser,  will  probably 
find  it  difficult  to  recover  against  a 
subsequent  one.  In  English  v.  Darley, 
1800,  2  Bos.  and  Pull.  62,  the  same 
Judge  says,  *^  Had  the  plaintiff  first 
sued  a  prior  indorser  and  discharged 
him  from  execution,  it  would  have 
afforded  a  sufficient  objection  to  an 
action  against  a  subsequent  indorser.^* 
The  same  principle  evidently  applies 
aa  to  the  effect  of  giving  time  to  a 
prior  indorser  on  the  holder^s  claim 
against  subsequent  indorsers.  See 
also  Clark  v.  Devlin,  1803,  3  B.  and 
P.  863,  and  Heylin  v.  Adamson,  2 
Burr.  674. 
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first.  This  was  decided  in  an  English  case  (a),  where  it  was  found 
that  the  holder  of  a  bill,  by  taking  another  bill  from  the  acceptor 
payable  at  a  later  date,  but  without  a  stipulation  to  give  time,  did 
not  discharge  or  limit  the  claim  on  the  former  bill ;  and  on  that 
ground,  although  he  had  raised  money  on  the  second  bill  by  dis- 
counting it,  it  was  decided  that  another  party,  who  had  got  the  first 
bill  from  him  by  indorsement,  was  entitled  to  sue  the  drawer  on  it 
before  the  second  bill  became  due.  The  same  doctrine  appears  to 
have  been  followed  by  the  Court  of  Session,  in  a  case  where  the 
cautioners  of  a  bank  agent  were  found  not  to  be  released  by  the 
circumstance  of  the  bank  taking  a  new  promissory-note  from  the 
agent  (payable  at  Martinmas  next)  for  the  amount  of  certain  bills 
discounted  by  them,  and  for  which  they  were  liable,  but  under  re- 
servation of  the  effect  of  all  prior  securities,  and  inter  alia  of  the 
bond,  by  virtue  of  which  the  cautioners  were  liable  (b).  But  this 
decision  was  reversed  on  appeal.  Lord  Gifford  holding  that  the 
terms  of  the  note  were  such  as  to  amount  to  a  giving  of  time  by 
the  bank.  In  another  case  (c),  it  was  decided  that  the  holders  of 
two  bills  subscribed  by  one  party  as  drawer,  and  another  as  acceptor, 
did  not  lose  their  recourse  against  the  drawer,  merely  by  taking 
notes  from  the  acceptor  alone  for  the  same  sum,  but  without  giving 
up  the  former  bills,  or  making  any  stipulation  not  to  do  diligence 
on  them.  The  doctrine  held  both  in  Scotland  and  in  England 
appears  to  be,  that  the  holder  shall  be  considered  as  retaining  all 
his  rights  over  the  first  bill,  notwithstanding  his  acceptance  of  an 


(a)  Pring  v.  Clarkson,  1822,  1  B. 
and  Cr.  16,  per  Abbott,  C.  J.,  and 
Bayley,  Holroyd  and  Best,  J.  But 
vide  remark  on  this  case  in  Bayley, 
246.  Vide  also  Arundel  Bank  v.  Goblej 
1817,  Chitty,  290 ;  Philpot  v.  Bryant, 
4  Bingh.  717 ;  and  Boulbie  v.  Stuhhs, 
18  Yes.  20,  which  is  the  case  of  a 
bond. 

(6)  Thomson  v.  Bank  of  Scotland, 
29  Jan.  1822,  F.  C,  11  June  1824,  2 
Sh.  Ap.  Ca.  316. 

(c)  Allan  V.  Laidlaw,  3  Dec.  1824, 
3  S.  366.  The  same  doctrine  was  held 
in  Sandeman  v.  Thomson,  12  Nov.  1831 , 
10  S.  4.    '  It  is  to  be  obseryed  that  the 


circumstances  of  the  first  of  these 
showed  very  plainly  that  the  notea 
given  only  as  additional  secoritieB;  and 
that,  in  the  second,  the  renewal  bill 
was  apparently  obtained  and  tnnsmit- 
ted  to  the  holder  by  the  drawer  of  the 
first  bill,  and  that  it  would  therefore 
have  been  unjust  to  have  allowed  the 
latter  to  plead  that  he  was  liberated  by 
an  indulgence  to  which  he  had  liimffJf 
consented.    If  they  are  to  be  taken  as 
deciding  the  general  question  as  laid 
down  in  the  text,  they  would  seem  to 
conflict  with   Flower  v.    Pringle^   IS 
Dec.   1729,  M.  1660,  quoted  p.  890, 
n.  (h): 


> 
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^^ditional  security,  unless  he  agrees,  expressly  or  by  necessary  im- 
Brlication,  to  limit  these  rights  (a).  ^  It  is  clear  that  taking  an  addi- 
B^onal  security  from  the  acceptor  without  any  agreement,  express 
f fr  implied,  for  delay,  can  have  no  effect  in  exonerating  the  other 
ii»arties  (6).' 

^      No  indulgence,  however,  to  subsequent  indorsers  will  release  indulgence  to 

^rior  indorsers,  because  the  latter  have  no  claim  against  the  former  obiigant,  or  to 

^hich  can  be  cut  off  (c).     For  the  same  reason,  indulgence  to  the 

^yee  will  not  release  the  drawer  (c?),  nor  will  such  indulgence  to 

^he  drawer  release  the  acceptor  (e).    Farther,  if  the  holder  of  a  bill 

^Dr  note  takes  a  security  from,  and  gives  delay  to  one  of  several 

jparties  who  are  bound  in  the  same  character — for  instance,  to  one  of 

several  drawers  or  acceptors — ^provided  he  does  not  agree  to  rely  on 

liis  credit  alone,,  but  reserves  his  claims  against  the  others,  he  will 

iiot  thereby  release  any  of  them,  as  they  have  no  claim  of  relief 

that  can  be  injured  by  his  indulgence,  such  as  a  subsequent  in- 

dorser  has  against  a  prior  one  (/),  but  have  claims  of  mutual  relief 

independent  of  the  bill.     The  same  rule  appears  to  have  been 

adopted  by  the  Second  Division  of  the  Court  of  Session  in  a  case 

which  was  affirmed  on  appeal  to  the  House  of  Lords,  where  the 

holder  of  a  note  granted  by  two  parties  jointly  was  found  entitled 

to  recover  the  full  amount  from  one  of  the  obligants,  although  he 

(a)  *  Chitty  (p.  287)  questions  the  C.  J.,  in  Hayling  v.  Afvlhall,  1778,  2 
law  as  thus  laid  down,  and  submits  Bl.  1235.  Similar  doctrine  was  laid 
that  the  mere  receiving  further  secu-  down  by  Bayley,  J.,  in  Claridge  v. 
rity  from  the  acceptor,  payable  at  a  Dalton,  1815,  4  M.  and  S.  232-3. 
future  day,  in  general  implies  an  en-  ((/)  Claridge  v.  Dalton^  note  (c). 
gagement  to  wait  till  it  becomes  due,  (e)  Fergtison  v.  Gordon^  9  July  1825, 
and  accordingly  releases  the  indorsers.  4  S.  165. 

Where  the  prior  debt  is  unconstituted,  (/)  This  doctrine  was  established  by 
it  is  clear  {antea^  p.  97)  that  taking  the  Court  of  King^s  Bench  in  Bedford 
a  bill  suspends  the  remedy  till  matu-  y.  Deaken^  ^  B.  and  A.  210,  where  it 
rity ;  and  it  should  make  no  difference  was  found  that  the  holder  of  two  bills 
in  principle  that  the  prior  debt  is  drawn  by  three  parties,  having  taken 
itself  a  bill,  for  the  taking  of  a  second  promissory-notes  from  one  of  the  par- 
bill  at  a  more  distant  date  can  have  ties  for  their  amount,  payable  at  a  later 
no  other  (legitimate)  meaning  than  date,  but  retaining  the  original  bills, 
that  the  party  giving  it  is  to  get  and  reserving  his  claim  against  the  two 
further  time.'  other  drawers,  did  not  thereby  release 

(b)  Story,  §  427 ;  and  cases  cited  them  from  this  claim,  seeing  all  the 
antea,  p.  386,  note  (c),  and  po»tea,  p.  several  drawers  were  from  the  first 
394,  n.  (/).  equally  liable  to  it. 

(r)  This  was  decided  by  Lord  Eldon, 
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time. 


Mere  forbear- 
ance. 


had  repeatedly  taken  renewals  of  a  separate  bill  from  the  other 
obligant  for  the  same  debt,  always  retaining  possession,  however, 
of  the  original  note  (a). 

When  ultimate  diligence  has  been  raised  on  a  note  against  both 
drawer  and  acceptor,  and  a  third  party  then  grants  a  bill  of  his  own 
at  six  months  for  the  debt,  at  the  acceptor's  request,  but  under  con- 
dition of  being  assigned  to  the  first  bill  and  diligence,  the  drawer 
cannot  plead  that  he  is  discharged  from  the  first  bill,  by  time  being 
given  to  the  acceptor  during  the  currency  of  the  second  bill  (i). 
The  doctrine  of  giving  time  seems  not  applicable  to  an  interference 
which  relieves  both  parties  from  ultimate  diligence.  *  In  England 
it  has  been  broadly  laid  down,  that  time  given  to  the  acceptor  in 
consequence  of  an  agreement  between  the  holder  and  a  stranger, 
does  not  release  the  other  parties  (c).' 

The  holder's  mere  forbearance  to  sue  the  acceptor  or  other 
parties,  will  not  release  the  subsequent  parties,  provided  he  does  not 
bind  himself  to  give  indulgence  {d).  It  has  been  held,  for  instance, 
that  he  will  not  prejudice  his  claim  against  the  other  parties  by 
receiving  proposals  for  a  security  from  the  acceptor  (e),  or  even  by 
taking  farther  security,  if  no  time  is  given  on  the  original  bill  or 
note(/),  or  by  taking  partial  payments,  and  offering  to  take  the 
balance  by  instalments,  under  a  condition  which  is  never  fulfilled  (^), 
or  by  levying  a  partial  payment  from  one  of  the  obligants  (A),  or 
by  merely  stating,  in  a  letter  to  the  indorsers  of  a  note,  that  the 
granter  would  not  be  ready  to  pay  for  a  week,  which  would  be  time 
enough  for  him,  since  that  did  not  amount  to  any  agreement  with 
the  granter  himself y  to  give  him  time  (i).    It  has  been  even  decided 
that  the  drawer  will  not  be  discharged  by  the  holder  agreeing,  after 
protest  for  non-payment  and  notice,  or  what  is  equivalent  to  it,  not 
to  press  the  acceptor.     But  it  may  be  doubted  whether  such  ai 
agreement,  if  binding,  is  not  as  objectionable  as  a  more  precise  oi 

(a)  Edgar  v.  Robinson,  11  May 
1826,  2  W.  and  S.  106. 

(6)  Leslie  v.  Shepherd,  22  Feb.  1833, 
11  S.  436. 

(c)  Fraser  v.  Jordan,  4  July  1857, 
26  L.  J.  (C.  P.)  288. 

(d)  Per  Eyre,  C.  J.,  in  Wabnjn 
V.  St  Qnintin,  1797,  1  Bob.  and  Pull. 
655. 


(e)  Walwyn  v.  St  Qttinltn,  note  0*^"^ 

(/)  Twopenny  v.  Young^  3  B. 
Cr.  208. 

(g)  Hetvet  v.   Goodrich^  1  C. 
Pay.  468. 

(A)  A}frey  v.  Davenport y  1807,  ^ 
and  P.  N.  R.  476. 

(i)   Margeson    v.    GobU,    181 6-» 
Chitty's  R.264. 
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so  far  as  it  fetters  the  right  of  the  subsequent  indorsers  to  enforce 
their  relief  against  the  acceptor. 

In  an  Enfi^Iish  case  (a),  it  was  decided  that  a  holder  did  not  Giving  time 

.  .  .  after  judg- 

discharge  the  drawer  by  agreeing  to  give  time  to  the  acceptor,  on  ™ent 
^tting  another  security  from  him,  after  judgment  had  been  ob- 
ta.ined  against  both  drawer  and  acceptor.  The  Court  held,  that  the 
mle  as  to  the  effect  of  indulgence  to  the  acceptor,  in  releasing  the 
cLrawer,  does  not  apply  after  judgment.  Perhaps  the  same  doctrine 
^vould  be  adopted  in  Scotland,  after  decree  has  been  obtained,  or 
the  protest  recorded  on  a  bill  or  note  against  all  the  parties,  on  the 
gTX>and  that  each  party,  being  then  liable  directly  to  the  holder, 
thiols  acquires  an  absolute  right  of  relief  against  the  prior  parties, 
of  "which  no  transaction  between  them  and  the  holder  can  deprive 
him. 

It  has  been  decided  that  the  holder,  after  payment  was  refused  [?^®"  ^  8^^*" 
hy  the  acceptor,  and  all  the  proper  steps  of  negotiation  taken  in 
^^n  sequence,  did  not  discharge  the  drawer  by  offering  to  retain  the 
toU  a  few  days  longer,  in  the  prospect  of  still  getting  pajonent  from 
^l^e  acceptor  (b).  In  another  case  (c),  where  the  holder  of  a  bill, 
^fter  it  had  been  protested  for  non-payment  and  due  notice  given, 
pix>posed,  through  his  attorney,  to  give  time  to  the  acceptor,  on 
^^^^ceiving  a  certain  payment,  which,  however,  was  not  made,  so  that 
^he  proposal  did  not  take  effect,  and  there  were  merely  some  partial 
I^^yments  made  unconditionally,  it  was  found  to  afford  no  ground 
*  ^^r  discharging  an  indorser,  that  he  had  got  no  notice  of  this  pro- 
l^osal,  with  what  followed  on  it,  or  of  the  ultimate  non-payment  of 
*'*^e  balance. 

No  objection  can  be  made  on  any  of  the  grounds  now  stated,  if  g^^^n^^^^f 

*>e  objector  has  given  his  assent  to  the  indulgence  (d).     For  in-  JjJ|^^^°* "" 

mce  (e),  where  the  holder  of  a  bill  asked  the  indorser's  consent 

give  the  acceptor  time  to  pay  it  by  instalments,  and  the  indorser 

^^^Xswered  that  he  might  do  as  he  liked,  since  he  (the  indorser)  was 

^i^Jcharged  for  want  of  notice  of  non-payment,  it  was  afterwards 

''^tind,  on  the  notice  being  held  sufficient,  that  these  expressions 

Co)  Pole  V.  Ford,  1816,  ibUi.  125.  (d)  Cairns  Trs.  v.  nnnni,  23  June 

16)  Forttter  v.  Jurdicson,  1812,  16  1836,  14  S.  999. 
'^'Mst.  105.  (e)  Clark  v.    Dulin,  1803,  3  Bos. 

(<)  Badnall  v.  Samiicl,  3  rricc,  521.  and  Pull.  363. 
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implied  a  consent  by  the  indorser  that  the  holder  should  ^: 
to  the  acceptor.     Perhaps  it  may  be  doubted  whether  sodi 
was  safficientlj  indicated.    It  has  been  farther  decided,  tliitei8| 
subsequent  promise  to  pay,  after  knowing  that  time  had  been 
excludes  the  objection.    Thus  (a),  where  the  drawer  of  t  Wi 
fended  himself  against  an  action  by  the  indorseey  ou  the 
that  the  latter  had  repeatedly  given  time  to  the  acceptor,  it 
held  to  be  a  good  answer,  that  the  defendant,  after  hearing 
time  had  been  so  given,  said  to  the  plaintiff,  ^^  I  know  I  am 
and  if  Jones"  (the  acceptor)  "  does  not  pay,  I  will."    The 
seems  to  have  been  here  adopted  as  to  the  plea  of  indalgence,' 
was  already  explained  regarding  want  of  notice,  viz.,  that  it  affa 
only  a  personal  objection,  which  the  party  renoonced  by  t 
quent  promise  of  payment.     In  another  case  (6),  it  seems  to 
been  held  at  Nisi  Prius,  that  the  drawer  of  a  bill  was  barred 
objecting  that  time  had  been  given  to  the  acceptor,  by  t 
which  he  had  promised  to  sign,  consenting  to  the  holder  using  i 
means  that  he  could  to  recover  payment  from  the  acceptor,  wktal 
prejudice  to  his  rights  against  him  (the  drawer).     But  (c),  wis 
the  holder  of  a  bill  had  taken  another  bill  instead  of  it  froD  i 
acceptor,  which  was  never  satisfied,  and  his  indorser,  to  whom » 
acceptor  mentioned  that  he  had  taken  up  the  old  bill  by  a  new«| 
answered  that  it  was  the  best  thing  which  could  be  done,  it*! 
held  that  such  a  remark  did  not  preclude  the  indorser,  in  a  qnesi 
between  him  and  the  holder,  from  pleading  the  indulgence  giv«'l 
the  acceptor,  as  his  remark  was  presumed  to  refer  to  the  adTsntiffl 
of  the  arrangement  to  the  acceptor,  and  not  to  imply  a  ratificitifi 
of  it  as  to  the  holder. 

'  If  an  obligant  be  consulted  as  to  the  propriety  of  giving  teat 
and  he  return  no  answer,  his  silence  may  be  taken  as  consent,  if  i^ 
delay  be  a  reasonable  one  in  the  circumstances.*  When  a  putj- 
having  a  claim  against  several  persons,  jointly  and  severaUv,l* 
who  knew  that  one  of  them  was  liable  to  the  others  in  total  reW- 
consulted  them  as  to  the  expediency  of  granting  this  party  induV 
gence,  but  received  from  one  of  them  no  answer,  and  then  tool* 


(a)  Stevens  v.  Lynch,  1812,  12  Eaat.  (c)   Withall  v.  Afaxterman,  2  Camr 

^^'  ^79,  per  liord  Ellenborough. 

(h)  HUlv. Johnson, ^C.nndP.  1417. 
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Urote  from  the  principal  party,  at  nine  months,  to  which  two  of  tlie 
fithers  agreed,  it  was  decided,  that  as  the  third  had,  by  silence,  left 
dim  to  deal  as  he  thought  best,  he  coald  not  plead  that  he  was  dis- 
^arged  by  giving  time  (a). 

iJ.  Effect  of  Discharge  or  Indulgence  in  Accoinmodation-Bills  and 
I  Notes. 

m 

^       What  has  been  now  stated  assumes  that  the  subsequent  parties  Beiea^  or 
&o  a  bill  or  note  have  recourse  against  the  prior  party  who  has  got  party  giving 
G^  release,  or  received  indulgence  from  the  holder,  and  that  their  datioD. 
recourse  is  presumed  to  have  been  thereby  injured.   But  when  they 
have  no  such  recourse,  though  entitled  to  it  ex  facie  of  the  bill  or 
note,  they  cannot  plead  that  they  are  released,  because  the  pre- 
sumption of  injury  is  then  done  away.     For  instance,  the  drawer 
of  a  bill  accepted  merely  for  his  accommodation,  and  without  effects 
of  his  in  the  acceptor's  hands,  cannot  plead  that  he  is  discharged 
T)y  the  holder  giving  time  to  the  acceptor  (6).     It  has  been  also 
iound,  that  such  a  proceeding  by  the  holder  affords  no  objection 
against  his  proving  for  such  a  bill  on  the  drawei*'s  estate  (c).     In 
another  case,  where  the  defendants  had,  to  pay  the  plaintiffs  for  the 
price  of  goods,  drawn  a  bill  in  their  favour  on  their  own  agent  in 
London,  who,  though  he  accepted  the  bill,  did  not  pay  it  when  due, 
as  he  had  not  then  cash  belonging  to  his  constituents,  but  only 
goods,  wliich  he  could  not  sell,  it  was  found  that  the  plaintiffs  did 
not  discharge  the  defendants  by  allowing  him  twice  to  renew  the 
bill  without  notice  to  them  (although  he  at  last  failed,  with  funds 
of  theirs  more  than  sufficient  to  pay  the  bill),  seeing  that  such* 
renewal  was  in  their  favour,  because  he  had  no  funds  when  the  bill 
became  due,  and  was  therefore  truly  a  surety  for  them  (d).     Nor 
can  such  objections  be  pleaded  by  a  subsequent  indorser  for  whose 
accommodation  a  bill  or  note  has  been  accepted  or  granted,  though 
release  or  indulgence  be  given  to  a  prior  party.     The  same  rules 

(a)  Alkman  v.  Finher^  24  Nov.  1835,  ex  parte  Holden ;   Cooke's  Bankrupt 

14  S.  67.  Law,  167. 

(6)  Per  I/ord  Ellenborough  in  Col-  (cQ  Per  Lord  Ellenborough  in  Clark 

lot  V.  Haigh,  1812, 3  Camp.  281,  stated  y.  Noel,  3  Camp.  441.    His  Lordship's 

antea^  p.  23C,  note  (a).  opinion  was  afterwards  affirmed  by  tlie 

(c)  Per  Lord  Chancellor  Eldoii  in  Court  of  King's  Bench. 
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are  applicable  on  this  subject  which  have  been  explained  as  to  notice 
or  negotiiation  in  similar  cases  (a). 
Release  or  Bat  it  docs  not  follow,  that  because  parties  who  are  principal 

party  obtain-     debtors  ex  fade  of  a  bill  or  note  may  be  sureties  as  to  other  parties, 
modation.    ™    the  holder  therefore   loses   his  claim  against   them   as   principal 
debtors,  by  giving  indulgence  to  the  parties  for  whose  accommoda- 
tion they  are  bound ;  for  example,  that  the  holder  of  a  bill  or  note 
accepted  or  granted  for  behoof  of  the  payee,  forfeits  his  claim 
against  the  acceptor  or  granter,  by  giving  indulgence,  or  a  <fis- 
charge,  without  his  consent,  to  the  payee.     Isty  There  is  no  grotma 
for  such  a  doctrine,  if  he  is  not  aware  of  the  true  nature  of  the  ^^ 
or  note;  because  he  is  then  only  bound  to  look  at  the  relations 
of  the  several  parties  as  they  appear  ex  facie  of  it  (6).     Eve^i  w 
England,  it  must  be  proved  that  his  knowledge  of  these  rela^^^^^ 
was  different  from  what  they  appeared  to  be  (c) ;  and,  in  Scotl  ^^^^ 
no  evidence  would  probably  be  admitted  to  redargue  that  ari^^S 
from  the  bill,  excepting  his  writ  or  oath.     And,  2rfZy,  It  appea-^crs  to 
be  now  settled,  that,  although  the  payee  should  know  the  rel^»^^® 
situation  of  parties  inter  se^  he  is  entitled  to  rely  on  their  chara  ^^^^^ 
as  they  appear  e.v  facie  of  the  bill  or  note,  and  therefore  pres^^'^ 
his  claim  at  all  times  against  the  acceptor  or  maker  as  prin^*^?*^ 
debtor,  whether  he  has  given  indulgence  or  not  to  the  other 
for  whose  accommodation  he  became  bound.  Accordingly  (d), 
the  holder  of  a  note,  knowing  that  it  was  granted  for  the  pa; 
accommodation,  had  become  bound,  on  receiving  a  composition 

(a)  Antea,  p.  373  et  scq,  ceptor.    But,  Isty  He  did  not  ex 

(6)  In  Carstairs  v.  Rolleston,  1814,      hgree  to  give  time  to  the  drawo' ; 


it,  he 
rukf 
frooD 

Tbc 
bject 
to 


5  Taunt.  551,  the  holder  of  a  note  2(//^,  As  he  did  not  know  of  the 

granted  for  the  payee^s  accommodation  modation  at  the  time  of  taking 

wafl  held  not  to  have  discharged  the  could  not  be  bound  to  obeenre  any 

maker  by  releasing  the  payee,  it  not  of  negotiation  but  such  as  arow 

being  proved  that  the  holder  knew  the  relative  aituationa  of  the  part^^^  „^ 

that  the  note  was  granted   for  the  appearing  ex  facie  of  the  bill. 

payee's  accommodation.     In  Dingwall  general  rule  laid  down  on  this  so 

V.  Dumter^  1779,  1  Doug.  247,  the  in  Ellis  v.  GalUndo^  cited  in  a  no  . 

holder  of  an  accommodation-bill,  who  1  Doug.  249,  is  said  to  have  heec::^^    - 

knew  only  after  it  became  due  that  it  same,  although  the  circumstanc^^^ 

was  accepted  for  the  drawer^s  accom-  the  case  led  to  a  different  decision.      ^ 

modation,  was  found  not  to  have  dis-  (c)   Vide  preceding  note, 

charged  the  acceptor  by  applying  first  (d)  Mallet  v.  Thompson^  1804, 5   -^^^ 

to  the  drawer,  and  allowing  several  178.    The  same  doctrine  seems  t-^^  - 

years  to  ela|)se  before  he  aske<l  the  ac-  implied  as  to  the  effect  of  releasing^ 
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s  payee,  not  to  molest  him,  it  was  decided,  notwithstanding,  that 
had  not  thereby  lost  his  claim  against  the  maker.  The  same 
ctrine,  as  already  shown  (a),  although  at  one  time  doubted,  has 
en  settled,  regarding  the  holder's  claim  against  the  acceptor  of  an 
commodation-bill,  though  he  has  given  time  to  other  parties  on 
e  bill  who  were  liable  in  relief  to  the  acceptor.  In  like  manner, 
s  releasing  or  giving  indulgence  to  a  subsequent  indorser  would 
ot  cut  off  his  claim  against  a  prior  one,  although  he  should  be 
nrare  that  the  former,  as  the  party  accommodated,  was  liable  in 
icourse  to  the  latter.  In  all  these  cases,  the  claim  of  recourse  does 
ot  arise  on  the  face  of  the  bill  or  note,  but  from  an  agreement  in- 
ependent  of  it.  But  the  holders  claim  arises  from  the  bill  or  note 
lone,  and  therefore,  though  he  should  discharge  this  claim,  or  give 
me  for  the  payment  of  it,  he  will  not  thereby  discharge  or  fetter 
ay  other  party  as  to  the  time  of  enforcing  a  distinct  claim  of  re- 
Dorse,  independent  of  the  bill  or  note  (b). 


tdoraer  of  bills  on  a  composition -con- 
•ct,  in  not  discharging  an  accommo- 
KtioD-aooeptor,  in  MalUby  y.  Carstairs 
}.  B.  1828),  7  B.  and  Cr.  735.  Vide 
lao  Price  v.  Edmonds  (Q.  B.  1880), 
}  B.  and  Cr.  578  (overruling  Laxton 
.  Peat,  1809,  3  Camp.  185).  The 
octrine  was  also  recognised  in  Scot- 
ind  in  Mowbray  v.  White ,  17  June 
324,  3  S.  146,  where  it  was  decided 
lat  the  pursuer  had  a  good  claim 
gainst  the  acceptor  of  an  accommo- 
fttion-bill  which  he  had  retired,  and 
If  which  the  acceptor  had  also  given 
im  a  separate  obligation,  although  he 
id  taken  a  bill  from  the  drawer  for 
irt  of  the  same  debt,  still,  however, 
staining  the  original  bill  and  the  ac- 
sptor's  obligation. 

{fl)Antea,  p.  235. 

{}>)Vide  Lord  EUenborough^s  opinion 
k  Mallet  V.  Thompson.  ^  The  text,  in 
!ie  above  paragraph,  lays  down  cor- 
sctlythe  doctrines  formerly  held  by 


the  Courts  of  Law  in  England.  But 
the  Courts  of  Equity  have  held  them- 
selves entitled  to  disregard  the  form 
of  the  instrument,  and  the  liabilities 
thence  appearing,  and  to  liberate  the 
surety  wherever  the  holder  knowingly 
gives  time  to  a  principal,  even  though 
the  surety  should  be  the  acceptor  of 
the  bill,  and  the  principal  the  drawer ; 
thus  reversing  the  ordinary  rules. 
{Per  Cottenham  in  Hollier  v.  Eyre,  9 
CI.  and  F.  45;  Davies  v.  Stainbank, 
6  De  G.  M.  and  G.  679.)  And  re- 
cently a  similar  power  has  been  exer- 
cised in  the  Court  of  Queen's  Bencli 
(PooUy  V.  Ilarradine,  7  E.  and  B. 
431).  In  Scotland,  it  has  been  doubted 
whether  a  creditor  who  knew  that  one 
of  two  co-acceptors  was  a  cautioner, 
would  not  discharge  him  by  giving 
up  securities  to  the  other  acceptor 
who  was  principal  debtor  {Aitken 
V.  Cullender,  10  June  1848,  10  D. 
12G9).' 
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CHAPTER    VIL 

OF  ACTION  AND  DILIGENCE  ON  BILLS  AM 

NOTES. 

Bills  and  notes,  like  other  obligations^  form  in  Soothfiii 
ground  of  a  personal  action  at  common  law.  Sot  statate  laa 
established  a  summary  mode  of  execution  to  enforce  payntfj 
them,  without  an  action ;  and  this  statutory  process  b 
to  almost  every  case  of  bills  and  notes.  It  will  be  proper, 
detailing  the  nature  and  requisites  either  of  this  summary 
or  of  procedure  by  action,  to  distinguish  the  cases  which  fill 
each  respectively,  after  describing  the  leading  features  cf 
summary  process. 


Limited  suiu- 
maiy  dili- 
gence on 
foreipn  bills 
by  1G81,  c.  20. 


1.  Introduction  and  Nature  of  Summary  Uiligenu. 

The  process  summary  was  first  introduced  as  to  foreign 
By  the  Act  1681,  c.  20,  which  proceeds  on  the  narrative, 
necessary  it  is  for  the  fiourishing  of  trade,  that  bills  or  lette&J 
exchange  be  duly  paid,  and  have  ready  execution,  conform  to  tkl 
custom  of  other  parts ;"  it  is  enacted,  "  That,  in  case  of  *| 
foreign  bill  of  exchange,  from  or  to  this  realm,  duly  protested  i| 
not  acceptance  or  for  not  payment,  the  said  protest,  having  the  !i^ 
of  exchange  prefixed,  shall  be  registrable  within  six  months  ife 
the  date  of  the  said  bill,  in  case  of  non-acceptance,  or  after  tk 
falling  due  thereof  in  case  of  non-payment,  in  the  books  of  CkwiK^ 
and  Session,  or  other  competent  judicatures,  at  the  instance  of  tk 
person  to  whom  the  same  is  made  payable,  or  his  order,  eiib^ 
against  the  drawer  or  indorser  in  case  of  a  protest  for  non-accef^* 
ance,  or  against  the  acceptor  in  case  of  a  protest  for  non-paym^'- 
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to  the  effect  it  may  have  the  authority  of  the  judges  thereof  inter- 
poned  thereto,  that  letters  of  homing  upon  a  simple  charge  of  six 
days,  and  executorials  necessary,  may  pass  thereupon,  for  the  whole 
sums  contained  in  the  bill,  as  well  exchange  as  principal,  in  form 
as  effeirs,  sicklike  and  in  the  same  manner  as  upon  registrate  bonds, 
or  decreets  of  registration,  proceeding  upon  consent  of  parties ; 
providing  always,  that,  if  the  saids  protests  be  not  duly  registered 
within  six  months,  in  manner  above  provided,  then,  and  in  that 
case,  the  said  bills  and  protests  are  not  to  have  summary  execution, 
but  only  to  be  pursued  by  way  of  ordinary  action,  as  accords ;  and 
farther,  that  the  sums  contained  in  all  bills  of  exchange  bear  annual- 
rent,  in  case  of  not  acceptance,  from  the  date  thereof,  and,  in  case 
of  acceptance  and  not  payment,  from  the  day  of  their  falling  due, 
ay  and  while  (until)  the  payment  thereof."  It  is  also  declared.  That, 
notwithstanding  of  the  foresaid  summary  "  execution  provided  to 
follow  upon  bills  of  exchange,  for  the  sums  therein  contained,  in 
manner  above  specified,  yet  it  shall  be  leasom  (lawful)  to  the  party 
charger  to  pursue  for  the  exchange,  if  not  contained  in  the  said  bills, 
with  re-exchange,  damage,  interest,  and  all  expenses,  before  the  ordi- 
nary judge,  or,  in  case  of  suspension,  to  eik  (add)  the  same  to  the 
charge  at  the  discussing  of  the  said  suspension,  to  the  effect  that  the 
same  may  be  liquidat,  and  decreet  given  therefor,  either  against  the 
party  principal,  or  against  him  and  his  cautioners,  as  accords.*' 

The  Act  1696,  c.  36,  referring  to  this  statute,  enacts,  ^^  That  And  on  inland 
^te  same  execution  shall  be  competent,  and  proceed  upon  inland  c.  86.  ' 

Wlls  or  precepts,  as  is  provided  to  pass  upon  foreign  bills  of  ex- 
^kange,  by  the  20th  Act  of  the  Third  Parliament  of  Charles  II., 
*^olden  in  anno  1681,  which  Act  is  hereby  extended  to  inland  bills 
^d  precepts  in  all  points." 

These  two  Acts,  the  first  relating  to  foreign,  and  the  second  to 
**^Wd  bills,  authorize  summary  execution,  1^^,  Against  the  drawer 
^d  indorsers,  on  non-acceptance ;  and,  2d/y,  Against  the  acceptor 
^^  non-payment.  In  the  first  of  these  cases,  summary  diligence 
^  allowed,  after  registering  the  protest,  at  any  time  within  six 
^<^ths  after  the  date  of  the  bill,  whether  before  or  after  the  term 
^*  payment.      Accordingly,  in  the  case  (a)  of  a  bill  dated  10th 

(a)  Cowan  v.  Kay^  20  June  1796,  M.  1621. 
1.  2  C 
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March  1795,  and  payable  90  days  after  date,  or  on  11th  June,  hnmLM^  ^\ 

of  which  acceptance  was  refased  on  28th  March,  the  Court  sos^^mju 

tained  a  charge  of  homing  given  to  the  drawer  on  28th  May.    Tr  M    I 

this  case  the  same  rule  was  enforced,  agreeably  to  the  statute,  re^»^":»t 

garding  summary  diligence,  which  has  been  laid  down  (a)  regarding  m  iij 

the  holder's  right  at  common  law  to  bring  an  immediate  actia^zi^  oi 

against  the  drawer  or  indorsers  on  non-acceptance. 

Extended  to  Summary  diligence  was  not  competent,  by  these  Acts,  on  non-paj^^-^J- 

nutde  complete  meut,  uuless  against  the  acceptor ;  and  there  was  no  recourse,  in  suc-^i^ch 

c.^72.  a  case,  against  the  drawer  and  indorsers,  but  by  action.    Butthe  Ac^— *ct 


12  Geo.  lU.  c.  72,  §  42  (made  perpetual  on  this  subject  by  23 
lU.  c.  18,  §  55),  remedied  both  this  and  another  defect,  bj  allowin^^cisig 
the  like  remedies  on  promissory-notes  as  on  bills,  and  by  enactia -^cr:^ 
that  there  should  be  summary  execution  against  the  drawers  an 
indorsers  of  bills  and  the  indorsers  of  notes,  for  non-payment 
well  as  for  non-acceptance.  As  to  promissory-notes,  it  enacts 
^^  the  same  diligence  and  execution  shall  be  competent,  and 
proceed  upon  promissory-notes,  whether  holograph  or  not,  as  is 
vided  to  pass  upon  bills  of  exchange  and  inland  bills,  by  the  law  or 
Scotland ;  and  that  promissory-notes  shall  bear  interest  as  bills.^'*'^^ 
As  to  summary  execution,  in  case  of  non-payment,  against  drawei.  -^"" 
and  indorsers,  the  same  statute  enacts,  that  "  summary  executio?™^'"^'*^ 
by  homing  or  other  diligence,  shall  pass  upon  bills  whether 
or  inland  (i),  and  whether  accepted  or  protested  for  non-acceptanc€^^'^^ 
and  upon  all  promissory-notes  duly  negotiated  not  only  against  th»-^^^* 
acceptors  of  such  bills,  or  granters  of  such  notes,  but  also  againa^  -^^ 
the  drawers  of  such  bills,  and  the  whole  indorsers  of  the  said  billH-'-"^ 
and  notes  jointly  and  severally,  excepting  where  the  indorsation  S  ^ 
qualified  to  be  without  recourse,  saving  and  reserving  to  the  drawer:^  "^"^ 
or  indorsers  their  respective  claims  of  recourse  against  each  othe^'*^^^> 
and  all  defences  against  the  same,  according  to  law.'*  According  ^^S 
to  this  clause,  summary  execution  on  non-payment  is  com 
against  the  drawer  and  indorsers  of  a  bill  and  the  indorsers  of 


(a)  AnteOy  p.  384.  petent.    See  Don  y.  Kealey^  13 

(6)  This   expression,   ''  foreign    or  1850,  12  D.  1016,  and  Machtnsk 

inland,''  includes  all  bills,  and  there  is  HaU,  12  Dec.  1854,  17  D.  164,  d 

no  third  class  of  ^^  foreign  inland  bills''  antea^  p.  2. 


nt 


on  which  summary  diligence  is  incom- 
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note,  as  well  as  against  the  acceptor  or  granter,  all  at  the  same 
time  (a). 


2.    When  Summary  Diligence  competent. 

It  is  proper  to  point  out  the  cases  in  which  summary  execution 
y  or  is  not,  competent  by  the  statutes. 
It  is  not  competent,  either  on  non-acceptance  or  non-payment,  Snmmarydiii- 

•  1      •  m  c  eence  oot  com- 

xinless  the  mstrument  of  protest  for  non-acceptance  or  non-payment  peteot  tmiess 
has  been  completed  and  registered  in  the  books  of  some  competent  ^ed  wii^T 
coTurt  within  six  months,  viz.  the  protest  for  non-acceptance  in  six  ^^  ™°^^ 
months  after  the  date  of  the  bill,  and  the  protest  for  non-payment 
in  six  months  after  the  term  of  payment  of  the  bill  or  note.     ^  The 
'^rords  of  the  Act  in  the  latter  case  are,  "after  the  falling  due 
thereof ;  **  and  accordingly  it  has  been  held,  that  the  period  of  six 
nionths,  in  the  event  of  non-payment  of  bills  payable  on  demand, 
runs  from  the  date  of  the  demand,  and  not,  as  has  sometimes  been 
supposed,  from  the  date  of  the  bill  (b).      It  would  run  from  this  date 
in  the  case  of  a  bill  payable  at  sight,  and  accepted  by  an  undated 
acceptance,  because  such  a  bill  would  fall  due  as  soon  as  it  was 
accepted,  and  the  acceptance,  being  undated,  would  be  presumed  to 
be  of  the  date  of  the  bill  (c).     The  Court  has  no  power  to  extend 
the  period  of  six  months  under  any  circumstances  (d).^ 

It  has  been  shown  (e),  that  the  holder  of  a  bill  payable  at  Diligence  on 

\  /'  A    "^  protest  for non- 

^  Certain  date  mav  preserve  his  recourse  against  the  drawer  and  payment  where 

•^    *  *^  ^  no  presentment 

^dorsers,  by  presenting  it  for  payment  when  it  falls  due,  and  pro-  for  acceptance. 
toting  it  for  non-payment  only,  although  not  accepted.     His  right 


(a)  As  mentioned  in  the  introduc- 
^^xi  (p.  6),  there  is  now  a  system  of 
^^^^tnary  diligence  in  England,  as  well 
^  in  Ireland. 

(h)  M'Bostie  v.  HaVey,  19  July 
J^9,  12  D.  124 ;  Bon  v.  Rollo,  21 
?[«b.  1846,  12  D.  1310.  Under  the 
■^^gliah  Summary  Diligence  Act,  18 
^  19  Vict.  c.  67,  §  1,  where  the 
^^*>ti8  are,  "  within  six  months  after 
^Q  bills  or  notes  shall  have  become 
^'^^  and  payable,"  it  was  held  that  the 
^^e  in  the  case  of  a  note  payable  on 


demand  ran  from  its  date  ;  Malthy  v. 
MurreU,  23  May  1850,  29  L.  J.  (Ex.) 
877. 

(c)  Moffat  V.  Marshall^  31  Jan. 
1838,  16  S.  406. 

(d)  North  Britiifh  Bank  v.  Thorn,  18 
July  1848,  10  D.  1505.  Part  of  the 
delay  in  presenting  for  registration  in 
this  case  was  caused  by  the  acceptor 
having  obtained  an  interdict  in  the 
Sheriff  Court  against  the  holder  doing 
so. 

(e)  Antea,  p.  275. 
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in  such  a  case  to  summary  execution  against  the  drawer  and  ii 
dorsersy  depends  on  the  terms  of  the  statutes ;  but  these  must 
interpreted  with  reference  to  the  rules  of  common  law.     On 
subject,  the  Act  1681,  c.  20,  enacts,  that  a  protest  for  non-acceptan( 
shall  be  registered  within  six  months  after  the  date  of  the  bill, 
authorize  summary  execution  against  the  drawer  or  indorsers,  ani 
that,  ^^  if  the  said  protests  be  not  duly  registered  within  six  moni 
in  manner  above  promdedy^  there  shall  be  only  an  ordinary  actioi 
on  the  bill.    The  Act  12  Geo.  III.  c.  72,  likewise  supposes,  in  thi 
event  of  bills  not  being  accepted,  that  there  is  a  protest  for  noo — ^' 
acceptance.    This,  however,  though  assumed  to  be  the  practice,  i=. 
not  expressly  required  by  the  statute,  where  it  is  not  intended 
have  recourse  against  the  drawer  and  indorsers  for  non-acceptance^^^^^ 
but  merely  for  non-payment ;  and  as  a  protest  for  non-payment  h 
alone  necessary,  in  that  case,  at  common  law,  it  would  seem  that 
statute,  in  allowing  such  recourse  to  be  enforced  by  summary  dili- 
gence, does  not  go  beyond  the  common  law,  or  render  necessary 
that  purpose  the  taking  and  registration  of  more  than  a  protest  for 
non-acceptance.    In  one  early  case  of  non-acceptance  (a),  it  is  said      ' 
to  have  been  decided,  that  a  protest  for  non-payment,  registered       "^ 
within  six  months  after  the  term  of  payment,  was  sufficient  to 
authorize  diligence  against  the  drawer.     But  the  principle  of  this 
decision  is  not  explained ;  and  it  is  not  easy  to  perceive  its  principle 
under  the  statutes  then  subsisting,  which  allowed  summary  dilig^ice 
only  against  the  acceptor  for  non-payment.     But  the  question  now 
stated  must  be  decided  by  the  statute  12  Geo.  HI.  c.  72,  §  41,  as 
combined  with  the  previous  statutes,  and  the  rules  of  common  law. 
Si^  a^o^^"        ^^  ^^®  protest  for  non-acceptance  or  non-payment  is  not  regis- 
wbra  summary  tered  within  the  time  and  in  the  manner  prescribed  by  the  statutes, 
inoompetenL      there  Can  be  no  recourse  either  against  the  drawer,  indorsersi  or 
acceptor,  except  by  means  of  an  ordinary  action.     But,  in  some 
*  cases  (b)y  where  summary  diligence  on  bills  was  suspended,  on  the 
ground  that  the  bill  had  not  been  protested  till  after  the  six  months, 
or  on  the  ground  of  nullity  in  the  diligence,  the  charge  was  notwith- 

(a)    YuiU  V.  Richardson,  25  July  and  Co,,  IS  Feb AS22',  ReidY.Frater, 

1699,  Forbee,  134.  4  Feb.  1825,  F.  C;  Douglas  t. 

(h)  M'Cready  v.  Crawford,  23  July  9  Feb.  1830,  8  S.  D.  B.  873. 
1712,  Morr.  11984;  Gordon  v.  Milne 
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5onverted  into  a  libel.     This  cannot,  however,  be  done 

charge  proceeds  on  a  protest  null  under  the  stamp  laws  (a), 

the  bill  is  vitiated  (i),  or  where  the  bill  is  for  a  sum 

J,  which  could  not  be  sued  for  in  the  Court  of  Session  (c), 

e  record  has  been  closed  in  a  suspension  (d). 

party  resorts  to  an  ordinary  action,  he  cannot,  so  long  at  ^^^  ""©sort  to 

•    •      J  1  t^^•  -r*  ordinary  ao- 

is  m  dependence,  use  summary  diligence.    Being  of  the  tion,  Bumm&ry 

.  diligenc* 

a  process,  summary  diligence  is  excluded  in  this  case  by  incompetent 
lis  alibi  pendens.  On  the  same  ground,  if  a  party  begin 
liligence,  and  then  leave  it  off,  to  use  the  ordinary  remedy, 
recommence  the  summary  process  (e).  If  the  ordinary 
loncluded,  so  as  to  obviate  the  plea  of  lis  alibi  pendens^  and 
nanner  as  not  to  raise  the  plea  of  res  judicata^  it  would 
»etent  to  revert  to  the  summary  process.' 

iry  execution  is  competent  only  for  the  amount  of  the  Summary  diii- 
j,  with  interest  from  its  date  in  case  of  non-acceptance,  tent  only  for 

,  -  ,    .  p  ^  ^       f        amount  of  bill. 

e  term  of  payment  m  case  of  non-payment ;  as  also  for  and  interest 
or  any  other  sum,  if  specified  in  the  bill.  But  such  a 
ither  for  exchange,  re-exchange,  damages,  interest,  or 
^hen  not  specified  in  the  bill,  can  be  recovered  only  by 
;tion.  *  The  right  to  bring  this  action  is  reserved  in  the 
c.  20.  If  there  should  be  a  suspension,  the  Act  also 
:he  holder  to  make  the  claim,  by  adding  it  to  the  charge 
ission,  to  the  effect  that  it  may  then  be  liquidated,  and 
en  therefor ;  but  this  power  seems  to  have  fallen  into 

)een  shown,  that  summary  execution  is  not  competent  on  Summary  diii- 

Bs,  which,  though  the  part/s  name  be  inserted  by  himself  subscribed  by 

jr  of  them,  are  not  subscribed  by  him  (/),  or  which  are  mark, 
only  by  initials  {g\  or  by  a  mark  (A). 

V.  Barbour,  20  Dec.  1827,  July  1828,  6  S.  1048.     '  The  practice 

J68,  F.  C.  of  convertiog  the  charge  into  a  libel  is    * 

\g  V.  Leiper  and  Scott,  1  obsolete/ 
S.  and  D.  446  ;  APAra  (e)  Denovan  v.  Cairns,  1  Feb.  1846, 

S.  and  D.  860  ;  Forrest,  7  D.  378. 
t,  12  S.  D.  B.  726.  (/)  Antea,  p.  32. 

t,  13  June  1834,   12  S.  (3)  Antea,  p.  34. 

(K)  Antea,  p.  34.     Vide  cases  there 

eU  V.  APDonnell,  22  Dec.  referred  to,  and,  inter  alia,  Mcintosh 

U2  ;    Watts  v.   Bnrboin\  v.  M' Donald,  8  Dec.  1828,  7  S.  155. 
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by  notary,  The  Subscription  of  one  notary  and  two  witnesses  has  been 

a  sufficient  substitute  for  the  party's  signature.  But  it  is  doubtfuldsa 
whether  a  bill  or  note  thus  subscribed  could  form  the  ground  o: 
summary  diUgence.  Such  diligence  appears  to  be  admissible  onl; 
when  the  document  is  probative  in  itself,  and  not  when  it 
extrinsic  proof,  which  cannot  be  adduced  except  in  an  action, 
subscription  by  two  notaries  and  four  witnesses  probably  wouldE^-c 
form  the  ground  of  summary  diligence ;  because  it  is  probative  pet^  -^3j 
86  (a). 

per  procura-  The  signature  of  a  person  per  procuration  of  another  would  alscc:^^ 

^^  form  the  ground  of  smnmary  diligence,  when  the  procuration  i 

notorious,  as  when  the  procurator  has  acted  as  such  in  a 
course  of  transactions.      The  principal  is  then  identified,  in  thes^^  -^ 
mind  of  contracting  parties,  with  his  agent  (6),  and  may  be  con 
sidered  as  signing  through  him.     The  notoriety,  too,  of  the  agency 
appears  to  come  in  place  of  extrinsic  proof,  at  least  so  as  to  afford 
a  warrant  in  the  first  place  for  summary  diligence.     Summary  dili- 
gence would  not  probably  be  allowed  on  a  signature  by  procuiatioD, 
where  the  agent's  power  depended  solely  on  a  written  procoratioii, 
seeing  extrinsic  proof  is  here  necessary  to  make  the  sabscriptioii 
valid  (c).     It  was  decided  in  one  case  by  a  Lord  Ordinary,  though 
the  matter  did  not  come  before  the  whole  Court,  that  the  sabscrip- 
tion  of  a  father's  name  by  his  son,  who  was  said  to  have  been  in  the 
habit  of  so  subscribing,  did  not  form  a  ground  for  summary  dili- 
gence against  the  father  (d).    In  another  case  («),  a  charge  was 
suspended,  when  given  to  a  mother  on  a  bill  thus  subscribed  in  her 
name  by  her  daughter.     But  the  Court  appear  to  have  there  held, 
that  there  was  no  mandate,  either  special,  or  by  any  course  of  deal- 
ing, in  which  the  mother  had  sanctioned  this  mode  of  subscription. 
In  another  case  (/),  the  point  was  raised  but  not  decided,  it  being 
held  that  the  objection  to  summary  diligence  on  a  bill  signed  by 
•    procuration  was  excluded  by  the  circumstance  of  the  suspender 
having  in  his  suspension  waived  all  such  objections. 

(a)  Anteay  p.  30.  {d)  Per  Lord  AUoway  in  Sneddom  t. 

(6)  TunibuU  v.  APKie,  26  Feb.  1822,      Brown,  N.  R. 
1  S.  353.  (e)  Lowson  v.   Matthew^    18  Nor. 

(c)  Per  Ivory,  Summers  v.  Marian-      1823,  2  S.  602. 
ski,  16  Dec.  1843,  6  D.  288.  (/)  M'Intosh  v.  APDonald,  9  Dec. 

1828,  7  S.  165. 
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The  signature  of  a  partner^  who  has  an  implied  power  from  by  partner. 
liis  copartners  to  bind  them,  by  subscribing  the  company  firm, 
'would  authorize  summary  diligence  (a).  '  The  holder  may,  on  a 
subscription  by  the  firm,  use  summary  diligence  against  any  of  the 
partners  (6).'  But  if  partnership  be  denied,  it  must  be  proved, 
And  the  person  against  whom  diligence  is  raised  may  then  suspend 
^without  caution ;  as  he  ought  not  to  be  bound  even  to  find  security 
for  the  debts  of  a  company  with  which  he  is  not  proved  to  have  any 
CH>ncem  (c). 

When  a  bill  is  vitiated  ex  facte,  or  the  suspender's  signature  is  vitiated  or 
proved  instanter  to  be  forged,  a  suspension  of  a  charge  on  it  will  be    °^ 
passed  without  caution  or  consignation. 

Thus  (d),  where  a  bill  was  vitiated  in  the  date,  the  Court  passed  Vitiation; 
SL  suspension  without  caution  or  consignation.     Again  («),  a  suspen- 
sion of  a  charge  on  a  bill  was  passed  without  caution  or  consignation, 
on  a  report  by  a  banker  and  engraver  that  the  year  of  payment  had 
1>een  erased  or  altered.     ^  In  a  third  case  (/),  the  point  was  fully 
considered,  and  it  was  deliberately  affirmed,  that  no  bill  vitiated  in 
essentialibus  could  be  a  warrant  for  summary  diligence.     The  bill  was 
erased  in  the  date,  and  in  a  suspension  a  proof  was  at  first  allowed 
before  answer,  that  the  erasure  had  been  made  before  issue  (g) ;  but 
when  the  case  was  debated  on  the  proof,  attention  was  more  pointedly 
called  to  the  previous  decisions  (A),  and  the  Court  then  adopted  the 
principle  just  stated.     It  was  laid  down  as  part  of  the  more  general 
principle,  that  no  document  which  required  proof,  and  especially 
parole  proof,  to  support  it,  could  be  used  to  found  summary  diligence . 
In  a  subsequent  case,  it  was  again  observed,  that  the  document  which 
to  serve  as  the  foundation  for  the  very  dehcate  privilege  of  sum- 


Cci)  Thomson  v.  Liddel,  2  July  1812, 
^-  C. 

(6)  WaUace  r.Plock,  19  June  1841, 
^  I>-  1047  ;  antea,  p.  160. 
_  (c)  Anderson  v.  Bolton,  26  Jan.  1810, 
*.•    C,  and  Carlier  v.  Davidson,  30 
^^Jie  1810,  there  quoted. 

C<i)  Corrie  v.  Barbour,  26  Nov.  1825, 
**  S.  228. 

Ce)  Hamilton  v.  Kinnear,  17  June 
•^^25^  4  S.  102. 


(/)  M'RostU  V.  UaUey,  2  Mar.  1850, 
12  D.  816. 

{g)  The  proof  was  allowed  on  the 
authority  of  Whitehead  v.  Henderson, 
19  Feb.  1836, 14  S.  544,  it  not  having 
been  observed  at  the  moment  that  that 
was  an  ordinary  action. 

Ql)  Macara  v.  Watson,  3  June  1823, 
2  S.  300  ;  Mitchell  v.  Stewart,  9  June 
1819,  H.  78  ;  Forbes  v.  Gallic,  4  Mar. 
1847,  9  D.  806 ;  Brown  v.  Blaikie,  1 
Feb.  1849 ;  and  the  cases  already  cited. 
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mary  diligence,  must  be  entirely  miTituited  and  imobjc 
and  the  privilege  was  refused  to  a  bill  mrhich  had  been  toni 
three   pieces  and  pasted  together   again    (a).     If  diligaioe 
been   carried  through  on  a  vitiated  bill,  it  may  be  ledacedi} 
Wliere  the  appearance  of  the  bill  negatives  the  all^ationof 
tion,  there  are  no  groonds  for  treating  the  bill  different  n 
other  bills ;  and  the  role  will  be  followed,  that  where  such  aai 
gation  is  not  made  till  the  last  moment,  and  therefore 
only  for  the  sake  of  delay,  suspension  will  be  refused,  except  < 
consignation  (c).' 

The  Court  sometimes  remit  to  engravers  to  investigate  the' 
of  forgery  comparatiotie  literarum  with  vmtings  acknowledged  »}| 
genuine  {d) ;  and  on  their  reporting  that  the  sospender^s  aguSB 
is  forged,  pass  the  suspension  without  cantion  or  oonsignsdoBir. 
^  The  Court  may  dispense  with  such  a  remit,  if  other  good  jim 
facie  evidence  of  torg^ry  be  produced  (/);  or— especially  ite 
there  has  been  delay  in  stating  the  defence  of  forgery  (9)^ 
may  refuse  it,  and  decline  to  suspend  the  diligence,  except  cni 
usual  terms  of  caution  or  consignation.  Before  they  pass  witbc 
caution  of  some  sort,  they  always  require  to  be  satisfied  tbt  M 
forgery  has  been  committed  (A).  But  it  seems  that  where  cxx^] 
is  offered,  the  Court  will  suspend  on  the  mere  allegation  of  forget 
provided  it  be  timeously  made  (f).' 

In  a  case  (i),  where  a  charge  was  given  to  a  party  described  fc 
James  Wilson,  "  farmer  at  Shields,"  on  a  note  drawn  payaUet 
"James  Wilson,"  and  indorsed  also  "James  Wilson,"  withoat* 
designation,  the  First  Division  of  the  Court,  in  a  suspension  by  tit 
party  charged,  wherein  he  produced  notes  with  his  genuine  sigi» 
ture,  which  appeared  to  be  different  from  that  in  the  note  charfec 
on,  suspended  the  charge  simplicitery  proceeding,  however,  on  tk 


(a)  Thomson  v.  Bell,  5  July  1850, 
11  D.  1184. 

(h)  Armstrong  v.  Wilson,  2  June 
1842,  4  D.  1347. 

(c)  Moodie  v.  Brown,  22  June  1839, 
1  D.  1077. 

((/)  Ilerhertson,  1826,  N.  K. 

ie)  WiUon  v.  Uart,  25  Feb.  182G, 
4  S.  504. 

(/)  Troup  V.  Begg,  22  Dec.  1838,  1 


D.  856 ;  Bnwe  v.  Borthwick,  S  ^ 
1827,  5  S.  517, 

(g)  Dixon  v.    Knox,  27  May  ISJi 
16  D.  556. 

(h)  Milne  v.  LittUjohn,  1  Dec.  1^ 
1  D.  187. 

(0   Wylie  V.  Brand,  20  Feb.  183f 
14  S.  553. 

(k)  Wilson  V.  Mitchells,  9  Feb.  l»i" 
5  S.  818. 
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ground  that,  as  there  was  no  designation  on  the  face  of  the  bill, 
the  notary  had  no  warrant  for  charging  this  individual  James 
Wilson  for  payment  of  it.  It  is  understood  that  a  different  doc- 
trine was  held  in  another  case  (a)  by  the  majority  of  the  Second 
Division. 

Where  a  bill  was  addressed  to  A.  and  J.  Dougal  and  Co.,  and 
accepted  by  the  suspenders  under  that  description,  the  Court  refused 
a  suspension,  which  proceeded  on  the  ground  that  they  never  traded 
under  the  firm  of  A.  and  J.  Dougal  and  Co.,  but  only  under 
that  of  A.  and  J.  Dougal,  holding  that  they  had  adopted  the 
former  description  by  adhibiting  it  to  the  bill  (b).  But  in  the 
same  case,  they  had  refused  the  suspender  a  diligence  in  the  Bill 
Chamber,  to  recover  other  bills  which  might  be  compared  with  his 
alleged  signature,  holding,  it  would  seem,  that  the  forgery  must 
either  be  established  instantery  so  as  to  warrant  passing  the  bill 
without  caution,  or  that  it  must  be  investigated,  like  other  disputed 
allegations,  after  passing  the  bill  in  the  ordinary  form,  on  caution 
or  consignation.  In  another  case  (c),  the  Court  passed  a  suspen- 
sion of  a  charge  in  a  bill  without  caution  or  consignation,  being 
satisfied  of  the  forgery  of  the  suspender's  (or  indorser^s)  signature, 
by  comparing  it  with  genuine  signatures  of  his.  The  same  decision 
was  given  afterwards  on  the  same  grounds,  in  other  cases  (d). 

It  has  been  explained  («),  that  even  a  written  promise  to  accept  Summary  diii- 
a  bill,  distinct  from  the  bill,  is  not  in  Scotland  considered  as  an  petent  on 
acceptance,  and  cannot  even  fonn  the  ground  of  an  action  as  such,  wceptT 
^though  an  action  may  be  raised  on  it  as  a  separate  obligation, 
adducing  the  bill  in  modum  probationis.     Much  less,  therefore,  can 
It  form  the  ground  of  summary  diligence. 

It  has  been  stated  (/),  that  drafts  on  bankers,  if  dishonoured.  Bank  checks, 
^oold  not  warrant  summary  diligence  against  the  drawer,  though 
an  ordinary  action  may  be  raised  on  them.     None  of  the  statutes 
authorizing  summary  diligence  apply  to  such  drafts  nominatim ;  and 
they  cannot  be  considered  as  bills,  since  they  are  not  drawn,  like 

(a)  Herhertson,  Feb.  1826,  N.  R.  1828,  6  S.  460  ;  Ross  v.  Millar  and 

(b)  DougaU  v.  RoUn,  8  Feb.  1828,      Baird,  2  Dec.  1831,  10  S.  96. 

6  S.  604.  (e)  Antea^  p.  217.  This  point  is  illus- 

{c)  Paterson  v.  Mitchell^  26  Nov.  trated  by  a  case,  Maxwell  v.  M^Kay^ 

1826,5  8.43.  12  July  1699,  noticed  by  Forbes,  140. 

(rf)  Henderson  v.  MArtney,  26  Jan.  (/)  Antea,  p.  120. 
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CHAPTER    VIL 

OF  ACTION  AND  DILIGENCE  ON  BILLS  AND 

NOTES. 

Bills   and   notes^   like  other  obligations,  form  in   Scotland  the 
ground  of  a  personal  action  at  common  law.     But  statute  has  also 
established  a  summary  mode  of  execution  to  enforce  payment  of 
them,  without  an  action ;  and  this  statutory  process  is  applicable 
to  almost  every  case  of  bills  and  notes.     It  will  be  proper,  before 
detailing  the  nature  and  requisites  either  of  this  summary  process 
or  of  procedure  by  action,  to  distinguish  the  cases  which  fall  oB^Ier 
each   respectively,   after  describing  the  leading  features  of  the 
summary  process. 


Limited  sum- 
mary dili- 
f fence  on 
oreign  bills 
by  1681,  c.  20. 


1.  Introduction  and  Nature  of  Summary  Diligence. 

The  process  summary  was  first  introduced  as  to  foreign 
By  the  Act  1681,  c.  20,  which  proceeds  on  the  narrative,  "Ho«^ 
necessary  it  is  for  the  flourishing  of  trade,  that  bills  or  letters  w 
exchange  be  duly  paid,  and  have  ready  execution,  conform  to  »» 
custom  of  other  parts ;"  it  is  enacted,  "  That,  in  case  of  ^1 
foreign  bill  of  exchange,  from  or  to  this  realm,  duly  protested  fof 
not  acceptance  or  for  not  payment,  the  said  protest,  having  the  biil 
of  exchange  prefixed,  shall  be  registrable  within  six  months  aft^ 
the  date  of  the  said  bill,  in  case  of  non-acceptance,  or  after  ve 
falling  due  thereof  in  case  of  non-payment,  in  the  books  of  CooDCW 
and  Session,  or  other  competent  judicatures,  at  the  instance  of  ^ 
person  to  whom  the  same  is  made  payable,  or  his  order,  dt»^ 
against  the  drawer  or  indorser  in  case  of  a  protest  for  non-accep^ 
ance,  or  against  the  acceptor  in  case  of  a  protest  for  non-payn^^^ 
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le  effect  it  may  have  the  aathority  of  the  judges  thereof  inter- 
A  thereto,  that  letters  of  homing  upon  a  simple  charge  of  six 
,  and  executorials  necessary,  may  pass  thereupon,  for  the  whole 
3  contained  in  the  bill,  as  well  exchange  as  principal,  in  form 
feirs,  sicklike  and  in  the  same  manner  as  upon  registrate  bonds, 
lecreets  of  registration,  proceeding  upon  consent  of  parties ; 
iding  always,  that,  if  the  saids  protests  be  not  duly  registered 
in  six  months,  in  manner  above  provided,  then,  and  in  that 
»  the  said  bills  and  protests  are  not  to  have  summary  execution, 
3nly  to  be  pursued  by  way  of  ordinary  action,  as  accords  ;  and 
ler,  that  the  sums  contained  in  all  bills  of  exchange  bear  annual- 
in  case  of  not  acceptance,  from  the  date  thereof,  and,  in  case 
cceptance  and  not  payment,  from  the  day  of  their  falling  due, 
id  while  (until)  the  payment  thereof."  It  is  also  declared.  That, 
ithstanding  of  the  foresaid  summary  "  execution  provided  to 
w  upon  bills  of  exchange,  for  the  sums  therein  contained,  in 
aer  above  specified,  yet  it  shall  be  leasom  (lawful)  to  the  party 
^  to  pursue  for  the  exchange,  if  not  contained  in  the  said  bills, 
re-exchange,  damage,  interest,  and  all  expenses,  before  the  ordi- 
judge,  or,  in  case  of  suspension,  to  eik  (add)  the  same  to  the 
^  at  the  discussing  of  the  said  suspension,  to  the  effect  that  the 
!  may  be  liquidat,  and  decreet  given  therefor,  either  against  the 
r  principal,  or  against  him  and  his  cautioners,  as  accords." 
?he  Act  1696,  c.  36,  referring  to  this  statute,  enacts,  "  That  And  on  inland 
same  execution  shall  be  competent,  and  proceed  upon  inland  c.  36.  ' 

or  precepts,  as  is  provided  to  pass  upon  foreign  bills  of  ex- 
ge,  by  the  20th  Act  of  the  Third  Parliament  of  Charles  II., 
3n  in  anno  1681,  which  Act  is  hereby  extended  to  inland  bills 
precepts  in  all  points." 

rhese  two  Acts,  the  first  relating  to  foreign,  and  the  second  to 
id  bills,  authorize  summary  execution,  1^^,  Against  the  drawer 
indorsers,  on  non-acceptance ;  and,  2d/y,  Against  the  acceptor 
ion-payment.  In  the  first  of  these  cases,  summary  diligence 
Bowed,  after  registering  the  protest,  at  any  time  within  six 
ths  after  the  date  of  the  bill,  whether  before  or  after  the  term 
payment.     Accordingly,  in  the  case  (a)  of  a  bill  dated  10th 

(a)  Cowan  v.  Kay,  20  June  1796,  M.  1621. 
I.  2  C 
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And  to  giro 
such  title,  he 
may  score 
8iil»eqaent 
indoraatioDS. 


If  holder  have 
ex  facie  title, 
ho  is  absolutely 
entitled  to  sue. 


payable  to  the  bearer,  his  title  will  appear  at  once  from  die 
being  in  his  possession.     If  the  bill  be  specially  indorsed,  tk 
most  appear  ex  facie  to  be  the  indorsee.     If  extrinsic  evidem 
required  to  prove  that  the  holder  is  the  indorsee,  as  where  tk 
is  payable  to  the  agent  of  a  certain  bank^  and  evidence  is 
to  show  who  that  agent  is,  there  can  be  no  snnunaiy  diligence 
And  in  the  few  cases  to  be  pointed  out  in  the  third  article  of 
section,  where  one  party  is  entitled  to  follow  out  summary 
commenced  by  another,  the  fact  of  his  having  right  to 
must  also  appear  ex  facie  of  the  documents  forming  the  fief 
the  diligence  (b).     Where  the  holder  has  a  title  not  appeaxia^ 
faciey  he  must  proceed  by  ordinary  action.' 

It  has  been  held  in  England,  and  also  in  Scotland  (c),  tb 
action  may  be  raised  on  a  bill  or  note,  either  bj  the  last  indons 
some  previous  holder  (including  the  drawer,  if  the  biDhas 
at  first  payable  to  him),  provided  he  has  first  scored  his  own  nl 
the  subsequent  indorsations  (d).  In  a  recent  Snglish  case  (e),  as 
dorsation  subsequent  to  that  on  which  the  plaintiff  sued,  was 
to  be  struck  out,  by  handing  back  the  bill  for  that  purpose,  i 
the  plaintiff's  case  had  closed.  But  neither  drawer,  payee,  or  if 
prior  indorser,  can  be  re-invested  by  scoring  the  subsequent  iufr 
sations,  when  there  is  a  receipt  on  the  bill  for  its  amount  in  fav« 
of  another  indorser  (/)  ;  for  tliis  receipt  cannot  be  scored  like  c 
indorsation.  Each  indorsation  is  a  separate  draft,  and  therefoRJ 
party  may  hold  the  bill  or  note  by  virtue  of  one  indorsation,  thoci 
the  rest  should  be  scored  out.  But  the  receipt  proves  payment,  i&- 
stops  negotiability. 

If  a  person  appears  ex  facie  of  a  bill  or  note  to  have  sole  r^ 
to  it,  it  will  be  no  defence  against  action  or  diligence  by  him,  tb 


(a)  Fraser  v.  Bannermar,,  21  June 
1853,  15  D.  756. 

(b)  Summers  v.  Marianski,  16  Dec. 
1843,  6  D.  286  ;  Smith  v.  Sdby,  10 
July  1829,  7  S.  885. 

(c)  Antca,  p.  179. 

((/)  Anteoy  179,  note  (/) ;  and  per 
Eyre,  C.  J.,  in  Walwyn  v.  St  Quintin, 
1796,  1  Bos.  and  Pull.  658. 

(<j)  Mayer  v.  Jadis  (N.  P.),  1  M. 
and  Kob.  247. 


(/)  liussell  V.  Mather,  27  Jan.  b^ 
2  S.  648.  In  England,  in  Grans 
Key,  3  B.  and  Ad.  313,  it  was  be 
that  a  receipt  on  the  back  of  the  I 
might  be  explained  or  contradicted 
parole  evidence,  and  that  evidei 
proving  that  the  bill  had  not  be 
paid  on  the  acceptor's  accoont,  it  i 
held  to  be  still  negotiable.  In  So 
land,  parole  evidence  would  not  bi 
been  admitted  for  this  purpoeo. 
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he  appears  aliunde  to  have  given  only  partial  value  for  it  (a).     This, 
if  proved  by  his  writ  or  oath,  may  subject  him  to  exceptions  plead- 
able against  his  indorser.     But,  to  warrant  action  and  diligence  by 
him,  it  is  enough  that  he  is  in  titulo  of  the  bill  or  note,  and  can 
discharge  it ;  and  any  transaction,  proved  by  extrinsic  evidence, 
between  him  and  another  party,  is  unavailable,  as  res  inter  alios 
acta  (6).    *  Even  when  a  bill  has  been  reduced  in  an  action  between 
the  drawer  and  acceptor,  an  indorser  who  was  not  proved  to  have 
any  connection  with  the  reasons  which  led  to  the  reduction,  was 
held  still  entitled  to  maintain  an  action  on  it  (c).      The  holder, 
having  the  absolute  right  to  the  bill,  cannot  be  controlled  in  the  use 
of  diligence  upon  it,  by  any  of  the  other  parties.     If  he  agree  to 
give  the  acceptor  delay,  he  may  discharge  the  indorsers ;  but  so  long 
as  he  does  not  do  that,  they  cannot  direct  him  what  steps  of  diligence 
he  is  to  take,  or  how  stringently  he  is  to  proceed.     When  they  are 
not  satisfied  with  his  mode  of  proceeding,  their  course  is  to  pay  the 
bill,  and  then  take  what  they  consider  the  proper  steps  for  their  own 
relief  (rf).' 

2.  Action  or  Diligence  by  Companies  and  Joint  Holders. 

It  is  said  that  action  or  diligence  might  legally  proceed  in  name  Action  or  diu- 

of  a  company  for  any  debt  due  to  them  (e).     But  this  doctrine  company; 

cannot  be  adopted  without  limitation  (/).     On  the  one  hand,  it 

has  been  held,  that  a  society  or  company,  whether  constituted  for 

trading  purposes  or  not,  if  not  incorporated  by  charter,  has  no  right 

^t  common  law  to  sue  under  a  general  descriptive  denomination  (gr). 

It  is  said,  that  either  the  whole  individuals  composing  the  company 

^ust  be  named,  or  at  least  the  directors  or  committee,  who  by  the 

^institution  of  the  company  represent  them  Qi) ;  and  this  opinion 

(a)  AUcMson  v.  Macdonald,  12  Nov.  (/)  2  Bell,  619. 

,  2  8.  478.  {g)  Lodge  of  Lanark  v.  Hamilton^ 


(6)  Boag  V.  Fisher,  17  Jan.  1849, 11  11  June  1730,  M.  14554  ;  Crawford  v. 

D.  361.  MitcheU,  18  June  1761,  and  Wilson  v. 

(c)  Low  V.  Duncan,  12  June  1827,  Johson,  13  Dec.  1771,  M.  14555;  Cut- 
2  W.  8.  Ap.  683.  creuch  Cotton  Company  v.  Mathie,  27 

(d)  Kerr  v.  Barbour,  30  May  1837,  Nov.  1822,  2  S.  47  ;  Wilson  v.  Kippen, 
16  S.  1041.  7  June  1823,  2  S  378. 

(0  2  Bell,  619.  (h)  2  Bell,  629. 
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has  been  supported  by  the  dectnons  pronoonoed  in  sevienl 
where  the  instance  of  a  company  suing  or  raising  difigenoe 
a  descriptive  name  has  been  sustained,  when  the  company  im 
to  individuals,  suing  or  using  diligence  as  partners  or  nunign 
where  it  has  been  held  competent  to  sue  or  use  diligence 
them  (a).     But  it  has  been  decided,  that  an  unchartered 
assuming  a  general  descriptive  appellation  merely  as  that  by 
they  wish  to  be  known,  cannot  sue  under  it  (6).    On  tk 
hand,  it  has  been  held,  that  bills  or  notes  granted  by  (c)  ari 
individuals,  though  described  as  the  office-bearers  of  an 
rated  society,  are  valid,  as  obligations  by  or  titles  to  the  i 

If  a  firm  is  that  under  which  the  company  has  been  in  the 
of  signing  obligations  and  transacting  all  their  business,  it 
appear  that  they  are  also  entitled  to  sue  or  use  diligence,  ml 
liable  to  action  or  diligence  under  it.  Each  individual  ptitiffi 
bound  by  an  obligation  subscribed  under  that  firm,  becaos 
partner  is  held  to  have  given  to  every  other  partner  a  msndft 
bind  him  by  subscribing  it ;  and  the  firm  is  held  to  represeti 
names  of  the  individual  partners,  as  much  as  if  every  name 
been  specially  subscribed.  Accordingly,  where  a  house 
drew  a  bill  on  a  house  in  this  country,  which  was  dishonoowi 
drawees,  being  partners  of  the  foreign  house,  were  found  liali 
that  character  to  summary  diligence,  as  drawers  (e).  But,  if  aS 
is  known  to  the  public  as  that  used  in  obligations  contracted  by 
company,  and  therefore  forms  a  ground  of  action  or  diligence  agis 


(a)  To  this  effect  were  the  cases  of 
the  Sea  Insurance  Company^  17  Feb. 
1827,  6  S.  625,  affirmed  on  the  merits, 
18  Feb.  1830, 4  W.  S.  17;  and  Commer- 
cial Banking  Company^  28  July  1828, 3 
W.  S.  365,  in  both  of  which  cases  the 
company  were  defenders  ;  and  Fisher 
V.  Syme,  7  Dec.  1827,  6  S.  216,  and 
Cheyne  v.  Little,  2  Dec.  1828,  7  S.  110, 
where  they  were  chargers  or  pursuers. 

(b)  This  was  decided  in  the  case  of 
the  "  Culcreuch  Cotton  dmpany"  p. 
413,  note  (</),  as  to  an  action  brought 
by  them  under  that  name.  The  same 
doctrine  was  adopted  by  the  House  of 
Lords,  though  under  the  modification 


ahready  stated  in  the  case  of  the  ('■ 
mercial  Banking  Company,  not? '/^^ 

(c)  Ross  V.  Young^  14  Jan.l!f' ] 
S.  275. 

(c/)  Leslie  v.  Sproat,  24  Jan.  '.- 
7  S.  812.  A  8usp>eii8ion,  howera  ■ 
a  charge  on  a  protuisory-notcto^J^ 
Dores  for  the  Fleshers  of  CanoUi?* 
was  passed  on  caution,  upon  an  (^ 
tion  to  his  title,  in  respect  thai  ^ 
body  was  not  a  legal  corponaJi 
TroUer  v.  Dorts,  3  Dec.  1833,  li 
161. 

(0  Thomson  v.  Liddtl  and  Co- 
July  1812,  F.  C.  See  also  Walh» 
Plock,  19  JuDe  1841,  3  D.  1047. 
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npany  or  its  partners,  the  company  must  also  have  the  benefit 
\i  public  knowledge,  by  being  entitled  to  sue  for  debts  under 
m,  since  those  who  contract  obligations  to  them  must  be  pre- 

to  know  the  firm  as  well  as  those  who  take  obligations  from 
This  distinction,  accordingly,  appears  to  have  been  recog- 
in  a  case  already  cited  (a),  and  was  established  in  a  case  (&), 
I  effect  of  holding,  that  a  trading  company  may  sue  or  use 
ice,  and  is  liable  to  action  or  diligence  under  the  firm  by  which 
tnbscribe  bonds  or  bills  (c),  and  contract  other  obligations, 
it  a  specification  of  their  individual  partners. 

the  subscription  of  a  bill  by  the  firm  of  a  company  authorizes  by  individual 

1       •     1 .    .  1      I  .  partners ; 

ice  against  the  mdividual  partners,  so  it  appears  competent  to 
[iligence  or  action  in  name  of  the  individual  partners  on  a  bill 
payable  to  the  firm ;  provided  the  fact  of  their  being  partners 
disputed,  as  the  firm  is,  in  that  case,  intended  to  represent 
as  much  as  if  their  names  were  inserted  in  it.  But,  if  part- 
p  is  denied,  either  when  diligence  or  action  is  raised  in  their 
or  against  them,  it  must  be  proved  by  the  party  alleging  it ; 
a  the  latter  case  (tZ),  the  person  against  whom  diligence  is 
will  be  entitled  to  have  a  suspension  of  it  passed  without 
n. 

was  probably  in  consequence  of  the  number  of  questions  by  joint-stock 
had  been  raised  in  Scotland  regarding  the  title  of  companies 
or  be  sued  under  their  social  firm,  that  the  Legislature  (after 


compauies. 


Culcreuch  Cotton  Company  v. 
,  antea^  p.  413,  note  (g\  where 
d  to  have  been  held,  ^^  that  there 
clear  distinction  between  the 
bere  a  mercantile  company  sued 
ite  proper  firm,  by  which  it 
1  obligations  (as  Douglas,  Heron, 
mpany,  or  the  like) ;  and  where 
under  a  mere  descriptive  name 
omination,   as  in  the  present 

Forsyth  v.  Hare,  18  Nov.  1834, 
:2.  In  this  case  the  opinions  of 
ole  Court  were  expressed  to  the 
stated  in  the  t«xt.  It  was  the 
action  and  diligence  against  a 
ny.  But  the  opinions  expressed 
Iso  quite  explicit  as  to  the  oppo- 


site case  of  action  or  diligence  raised 
by  a  company.  This  case  was  very 
deliberately  and  fully  canvassed  in 
consequence  of  an  opposite  judgment 
which  had  been  pronounced  before  in 
the  case  of  John  Aitchison  and  Co,, 
4  Feb.  1832,  10  S.  390,  but  which 
must  now  be  held  as  overruled.  The 
opinions  of  the  judges  give  a  full  his- 
tory of  the  law  and  practice  on  the 
subject,  and  of  the  course  of  decisions 
with  regard  to  it. 

(c)  As  to  the  signatures  which  are 
sufficient  to  bind  the  firm,  see  antea, 
p.  164. 

(</)  Anderson  v.  Bolton,  26  Jan.  1810, 
F.  C. ;  and  Car  Iter  v.  Davidson,  30 
June  1810.  there  cited. 
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a  temporary  statute  to  the  same  effect,  6  Geo.  lY.  c.  13L 
regard  to  joint-stock  companies  generally,  which  expired) 

7  Goo.  IV.  c.     by  7  Geo.  IV.  c.  67,  for  the  benefit  of  societies  canyingfli; 

business  of  banking  in  Scotland  by  joint  stocks,  the  shares  of 
were  tlransferable,  that  it  should  be  ^^  lawfol  for  eveiy  sadi 
stock  society  or  copartnership,  already  established,  or  that 
hereafter  be  established  in  Scotland  for  the  purposes  of 
to  sue  and  be  sued  in  the  name  of  the  manager,  cashier,  or 
principal  officer  of  such  society  or  copartnership,  provided  tbti 
joint-stock  society  or  copartnership"  observed  the  regolatioDsi 
prescribed.   It  has  been  decided,  under  this  statute,  that  a  banki 
subsists  only  to  the  effect  of  winding  up  its  business,  is  entideii 
raise  and  prosecute  diligence  or  action  in  name  of  its  cashier  (r^| 

25  &  26  V.  ^  After  the  passing  of  the  Act  just  mentioned,  several  other: 

were  passed  at  various  times  for  regulating  joint-stock  coid| 
and  the  mode  in  which  they  were  to  sue  and  be  sued.    These, 
have  all  been  repealed,  except  as  to  companies  previously 
under  them,  by  the  Companies  Act  of  1862 ;  and  it  is  needki: 
recite  their  provisions  here,  as  they  would  not  be  useful  except) 
a  limited  number,  and  would  not  save  even   these  the  laboEr4 
referring  to  the  statutes  themselves.     Under  the  Companies  i 
1862  (6),  every  duly  registered  company  forms  a  corporatioD.Jt 
therefore  may  sue  and  be  sued  under  its  corporate  name,  il 
summons  or  proceeding  requiring  to  be  signed  by  the  coinpiPl 
may  be  signed  by  any  director,  secretary,  or  other  authorized  ofe 
and  need  not  be  under  the  company  seal ;  and  any  summoffi 
other  document  requiring  to  be  served  upon   the  company,  maj*' 
served  by  leaving  it,  or  sending  it  by  post,  prepaid,  addre^' 
the  company,  at  their  registered  office  (c).     The  mode  in  which  s^t 
companies  draw  and  sign  bills  has  already  been  explained  ((/).' 

By  joint  It  has  been  decided  in  England  (and  seems  to  be  law  also  is 

ore.  Scotland),  that  when  a  bill  is  payable  to  a  firm  consisting  of  tr 

names,  both  names  must  be  joined  in  an  action  for  payment,  ane 

the  contract  has  been  made  with  both  (^).     Nor  is  it  enomjh  titf 

(«)  Cheyne  v.  Walker,  26  Nov.  1828,  (c)  25  &  26  Vict,  c.  89,  §§  62, 64. 

7  S.  60 ;  Drummond  v.  HoUiday,  18  (</)  AnteOy  p.  143 

Jan.  1831,  9  S.  284.  (e)  Guidon  v.  Robson,  2  C^p,  ^t 

(b)  26  &  26  Vict.  c.  89,  §  18.  per  Lord  EUenborough ;  antea.  p.  If^ 
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one  of  them  has  no  interest^  unless  he  has  renounced  his  mterest 
to  the  other  ex  fade  of  the  bill ;  for  otherwise  the  debtor  cannot  be 
discharged  without  him. 

3.   Action  or  Diligence  hy  Persons  having  a  Derived  Title. 
When  a  person  who  has  been  m  right  to  a  bill,  whether  as  Diligence  by 

.  ,  .        .     ,  indorsee  hold- 

payee  or  mdorsee,  pays  its  amount  to  a  postenor  mdorsee,  and  his  i^g  protest 

payment  is  acknowledged  by  a  receipt,  he  has  a  claim  of  relief 
against  all  the  previous  parties.  In  one  case  (a),  where  the  drawer 
and  indorser  of  one  bill,  payable  to  the  drawer,  and  the  indorser  of 
another,  had  paid  the  amount  of  the  former  bill  to  a  later  indorser, 
and  taken  a  receipt  on  the  protest  (the  indorsation  subsequent  to 
his  being  scored),  and  had  also  paid  the  amount  of  the  latter  bill, 
cm  a  receipt  upon  the  protest,  to  a  party  who  had  previously  paid  it 
for  the  honour  of  an  indorser,  the  Court,  on  an  application,  allowed 
the  protests  to  be  recorded,  and  summary  diligence  to  proceed  in 
bis  name,  although  they  had  been  taken  in  name  of  other  parties. 
rhis  decision  was  probably  founded  on  the  Acts  1681  and  1696, 
^hich  allow  diligence  by  the  payee,  "  or  his  order,"  in  whatever 
lame  the  protest  is  taken.  Any  person,  therefore,  who  has  been 
mce  in  right  to  the  bill,  may  use  diligence  on  it  as  the  payee's 
irder,  though  he  has  afterwards  indorsed  it  away,  provided  it  ap- 
>ears,  by  a  receipt  to  him  for  its  amount  or  otherwise,  that  he  has 
Lgain  acquired  right  to  it. 

*  The  same  right  of  summary  diligence  also  belongs  to  the  payees 
>f  promissory-notes,  since  the  12  Geo.  HI.  c.  72,  allows  the  same 
liligeuce,  in  all  respects,  on  such  notes,  as  was  previously  com- 
petent on  bills  (t).  Under  the  old  forms  of  diligence,  when  the 
extract  registered  protest  did  not  contain  a  charge,  it  was  competent 
for  an  indorser  who  might  pay  the  amount  to  the  indorsee  after  the 

protest  had  been  registered,  thereafter  to  register  the  receipt  for  his 

payment,  and  then  to  obtain  letters  of  homing  in  his  own  name  (<?). 

It  is  doubtful  whether  the  principle  of  this  decision  could  be  applied 

to  the  modem  practice  (d)^ 

(a)  Herries,  6  Jan.  1745,  M.  1509.  (c)  Scott  v.  Stewart,  11  June  1816, 

(6)  Kennedy  v.  M'  Whirter,  26  June      H.  75. 
1849,  11  D-  1198.  («0  Menzies  on  Conveyancing,  8d 

edit.  p.  878. 
I.  2D 
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By  person 
paying  tupra 
protest. 


Diligence  by 
assignee. 


It  is  said  to  have  been  decided  in  one  ease  (a),  that  a  bill  having 
passed  through  the  hands  of  several  indorsees,  and  being  paid  by 
a  person  supra  protest,  for  the  honour  of  the  second  indorser,  with- 
out an  indorsation  of  the  bill  or  assignation  of  the  protest  to  this 
indorser,  the  protest  might,  notwithstanding,  be  registered  at  the 
indorser^s  instance,  with  a  view  to  diligence.  This  decision  appears 
to  be  conformable  with  the  12  Geo.  IH.  c.  72,  now  quoted,  thougb. 
that  statute  was  not  then  passed. 

It  does  not  appear,  that  a  mere  assignation  to  a  bill  or  n 
which  has  been  protested  in  name  of  the  cedent,  would  anthori^ 
summary  diligence  in  name  of  the  assignee.    But  if  the  assigna 
tion  included  the  protest,  it  would  probably  give  the  assignee  th 
cedent's  right  to  follow  it  out  by  ulterior  measures.     At  all 
the  protest,  when  registered  in  name  of  any  of  the  parties  d 
scribed  by  the  statutes,  is  assignable  to  any  person,  to  the  effect  o 
authorizing  diligence  in  the  assignee's  name ;  for  it  thus 
by  the  Act  1681,  the  assignable  quality  of  a  decree  of  re, 
tion  (b).     A  party  may  also  reacquire  a  bill  or  note,  or  clai 
thereon,  by  retrocession  (c).     It  has  been  decided,  that  after  honi 
ing  on  a  bill  had  been  denounced  and  registered,  an  assignation  o: 
it  gave  the  assignee  a  right  to  have  letters  of  caption  issued  in 
name  (d).    It  is  probable  that  marriage,  being  a  legal  assignation, 
would  give  the  husband  right  to  a  protest  previously  recorded,  or 
diligence  raised  in  the  wife's  name  (e).    An  executor  also  gets  righr 
bj  confirmation  to  a  protest  registered,  or  diligence  raised  in  hi& 
author's  name  (/).     But  a  messenger  cannot  execute,  in  name  of 
assignee  or  executor,  diligence  issued  in  name  of  his  author, 
he  has  no  judicial   authority  to  take  cognisance  of  the  assigna — 
tion  (g)  or  confirmation.     It  has  been  decided,  that  a  party  to 
bill,  who,  on  being  obliged  to  pay  it  to  the  holder,  got  an  assigna 


Ai 


(a)  Crawford,  13  Jan.  1736 ;  El- 
chies,  No6.  9  and  10,  v.  Bill,  quoted 
with  approval  by  Ix>rd  Medwyn  in 
Kennedy  v.  M^Whirtery  417,  note  (b), 

(b)  Antea,  178,  note  (/). 

(c)  This  IB  implied  in  Banks  y. 
M'Leish,  12  Feb.  1830,  8  S.  516, 
though  the  drcumfitances  of  the  case 
are  very  special. 

(d)  Young  v.   Buchanan^   24  Jan. 


1799,  M.  8137.  Vide  aho  2  Bdl, 
20. 

(e)  Anteoy  p.  141. 

(/)  Antea,  p.  146. 

(g)  This  principle  was  followed  in 
Hay  V.  Stewart,  11  July  1745,  Ekhiei, 
No.  6,  V.  Assignation,  where  an  arrest- 
ment was  found  null  which  had  been 
executed  in  name  of  an  asaignee  cm  a 
homing  issued  in  name  of  the  cedent ; 


^t 
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don  to  a  caption  raised  in  the  holder's  name,  could  not  sue  the 
nessenger  for  alleged  misconduct  in  executing  the  diligence  before 
:he  assignation,  as  the  cedent,  who  was  dead,  had  not  complained 
»f  it  during  his  life,  the  right  to  complain  of  such  misconduct  being 
leld  not  to  be  transferred  by  the  assignation  (a). 

Diligence  has  been  sustained  in  name  of  the  payee  of  a  note  By  cautioner. 
igainst  the  granter,  for  behoof  of  a  cautidtier  who  had  paid  it  (b). 

When  the  drawer  of  a  bill  pat/able  to  a  third  party  is  obh'ged  to  Diligence  by 

drawer  for 

)ay  it  on  the  drawee's  refusal  to  accept,  he  can  have  no  claim  relief  against 

igainst  the  drawee  on  the  bill,  whatever  may  be  his  claim  on  pre- 

lous  transactions.     But  if  the  drawee  has  accepted,  he  will  be 

iable  in  recourse  to  the  drawer ;  because  the  acceptance  affords  a 

resumption  of  value  in  the  drawee's  hands  belonging  to  the  drawer, 

rhich  cannot,  in  general,  be  redargued  but  by  his  writ  or  oath. 

!*his  claim  by  the  drawer  against  the  acceptor  is  recognised  in 

Ingland  (c),  and  results  from  the  nature  of  bills.     It  does  not 

ppear,  from  any  of  the  Acts  already  cited,  to  be  the  foundation  of 

immary  diligence,  although  a  contrary  notion  has  been  sometimes 

>llowed  in  practice.     Even  the  Act  1681,  c.  20,  is  limited  to  the 

ayee  or  order,  which  cannot  be  considered  as  the  situation  of  the 

rawer,  unless  he  was  also  payee.     His  claim  of  relief,  therefore, 

lould  be  pursued  by  action.     As  to  the  evidence  of  payment  by 

le  drawer,  necessary  to  warrant  an  action,  there  does  not  seem  to 

B  any  precise  rule.     A  receipt  to  him  on  the  bill  would  be  the  best 

iridence,  but  a  separate  receipt  would  also  be  sufficient.     As  he  is 

ot  in  this  case  payee  of  the  bill,  and  consequently  never  had  right 

>  it,  the  scoring  of  indorsations  could  have  no  effect  in  his  favouV, 

Jace  that  only  re-invests  a  party  who  had  a  right  before  the  indor- 

ttions,  as  payee  or  prior  indorsee.     Nor  would  a  receipt  to  the 


1  Foggo  v.  Scott,  7  Dec.  1769,  M.  3693, 
'^ere  a  poioding  executed,  under  the 
i^e  circumstances,  in  name  of  an  as- 

• 

^ee,  was  found  null ;  and  in  Kyle 
V.  Thomson,  12  June  1813,  F.  C, 
^here  the  same  decision  was  given 
'^garding  a  poinding  in  name  of  the 
^ttignee,  on  a  horning  issued  in  name 
<tf  the  cedent. 

(a)  Steel  v.  Grant,  9  June   1814, 
F.C. 


(h)  M'Kechnie  v.  APFarUxne,  13 
Dec.  1831,  10  S.  126. 

(c)  Simmon(h  v.  Parminter,  1  Wills. 
185,  where  such  an  action  by  the 
drawer  against  the  acceptor  of  a  bill, 
which  the  former  had  been  obliged  to 
pay  in  consequence  of  the  latter's  fail- 
ure, was  sustained,  after  full  argu- 
ment, first  by  the  Court  of  Kings 
Bench,  and  afterwards,  upon  writ  of 
error,  by  the  House  of  Lords. 


relief  agaioit  the  acceptor.  Bat  there  does  not 
reasoa  why  he  maj  not  take  and  nae  it,  like  anol 
any  pnrpose  not  inconsistent  with  the  character 
ex  facie  of  the  bill,  and  consequently  for  his  r 
acceptor. 
Asii"u  ur  'liii-         It  has  been  dedded  in  England,  that  if  tfae  fa 

nncfl  iiD  Mill  .... 

ind^rwd  after    note,  after  bringing  an  action  npon  it,  pays  it  avaj 

""    ^"'    with  notice  to  him  of  the  action,  the  action  may 

the  original  pursuer,  and  the  new  holder  will  be 

raising  another  action.     It  was  held,  that  in  sncli 

holder  must  bo  presumed  to  have  consented  to  tfa 

the  original  action  (a).     In  Scotland,  the  indorsem 

note  would  be  held  to  carry  with  it  the  right  of  actii 

the  ori^nal  pnrsaer  would  not  be  entitled,  after  th< 

continue  the  action  in  his  own  name.    Indeed,  it  wou 

defence  against  him,  that  he  was  no  longer  in  right  i 

or  enabled  to  discharge  it,  or  gire  it  up.     But  the  I 

be  entitled  to  bring  a  new  action,  while  the  other 

exhansted :  he  must  sist  himself  in  the  first  actioi 

view  should  obtain  an  assignation  to  it,  which  the  n 

tii  give. 

ur  iiMr  aum-  Whcn  ft  bill  or  note  is  indorsed  after  snmniai 

iiuiT^uiiigoiico  t^oeg  raised  on  it,  there  should  be  also  an  assignat 

gence  to  the  indorsee  (li).     It  has  indeed  been  held 

that  a  party  acquiring  a  bill,  befo^  the  term  of  pai 

acceptance  has  been  refused,  bat  which  bears  no  mar 
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the  bill,  and  could  not,  therefore,  be  in  bona  fide  to  take  a  second 
protest.  Hence  he  is  bound  to  procure  diligence  on  the  original 
protest,  or,  if  diligence  has  been  already  raised,  which  he  must 
ascertain,  seeing  that,  in  the  case  of  a  dishonoured  bill  or  note,  he 
is  liable  to  all  the  objections  pleadable  against  his  author,  he  can 
obtain  an  assignation  to  it,  or,  on  obtaining  an  assignation  to  the 
protest,  may  probably  raise  new  diligence  on  it  in  his  own  name. 
YThen  a  party  originally  in  right  to  a  bill  or  note  reacquires  it  on 
payment,  by  virtue  of  a  receipt  or  otherwise,  these  documents, 
which  instruct  his  title,  are  registered  with  the  protest,  to  afiFord 
warrant  for  diligence  at  his  instance.  But  if  the  protest  is  regis- 
tered before  he  reacquires  the  bill  or  note,  it  being  a  decree  autho- 
rizing diligence  only  by  the  party  in  whose  name  it  is  register^, 
the  diligence  cannot  proceed  in  name  of  the  new  holder,  unless  he 
produces  an  assignation  to  the  protest  as  a  warrant  for  it. 


Section  II. 


PROCEDURE  BY  ACTION  OR  DILIGENCE  ON  BILLS  OR  NOTES. 

1.  Ordinary  Action, 

As  to  the  procedure  by  action  on  bills  or  notes,  there  is  no  Procedure  in 

^^ssential  difference,  in  the  form  of  the  summons  or  otherwise,  be-  tions. 

^^een  the  procedure  on  it,  and  on  any  other  document  of  debt. 

e  Judicature  Act  of  1826  (a),  establishing  a  new  form  of  process 

Scotland,  and  requiring,  inter  alia^  that,  in  every  action,  "  the 

ature,  extent,  and  grounds  of  the  complaint  or  cause  of  action 

^^all  be  set  forth  in  explicit  terms  "  in  the  summons,  and  the  rules 

^'^acted  both  by  that  statute  and  by  the  consequent  Acts  of  Sederunt, 

^-^  to  the  framing  of  records,  introduced  greater  precision  into  the 

^^:irm  of  actions  with  regard  to  bills  or  notes,  as  well  as  other  claims. 

TThe  forms  thus  introduced  have  since  been  considerably  modified, 

^-^d  the  procedure  is  now  regulated,  in  the  Court  of  Session,  by  the 

-^ct  of  1850  (6),  and  in  the  Sheriff  Courts  by  the  Act  of  1853  (c). 

^t  would  be  out  of  place  in  this  work  to  give  a  digest  of  the  pro- 

00  6  Geo.  IV.  c.  120.        (^)  13  &  14  Vict.  c.  3e.        (c)  16  &  17  Vict.  c.  80. 
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ceedings  in  ordinary  actions.     All  that  seems  requisite  is  to  notice 
those  decisions  which  are  peculiarly  applicable  to  bills.' 
How  claim  on  <  The  principal  things  to  be  attended  to  in  suin£C  on  a  bill  are, 

bills  libeUed.  .         1  r  &  o  -f 

that  the  title  of  the  pursuer  be  correctly  set  forth,  and  that  the 
bill  itself  be  correctly  described.  Great  accuracy  is  required  ia 
setting  out  a  title.  A  sununons  was  held  bad,  where  the  pursuer 
described  himself  as  the  indorsee  of  a  particular  party,  but  after- 
wards admitted  that  there  had  been  an  intermediate  holder  (a)  ^ 
and  dealing  still  more  strictly,  a  summons  was  dismissed,  because 
the  pursuer,  who  admittedly  held  the  bill  at  first  for  behoof  of 
another,  failed  to  set  forth  how  he  came  to  hold  the  bill  for  his  owib> 
behoof  (b).  When  the  holder  is  suing  a  prior  indorser  or  th< 
drawer,  it  does  not  seem  absolutely  necessary  to  set  forth  in  th( 
summons  that  the  bill  was  duly  presented  to  the  acceptor,  but  no^ 
paid,  and  that  notice  of  dishonour  was  duly  given,  though  it  woulcL 
be  imprudent  to  omit  these  statements ;  and  they  require  to  appears* 
in  the  closed  record,  as  they  must  be  proved  or  admitted  before  the^ 
pursuer  can  make  out  his  case  (c).  But  if  the  pursuer  sets  fortlv- 
a  title  which  is  not  merely  incomplete,  but  irrelevant  (as  by  si 
that  he  is  the  indorsee  of  a  person  to  whom,  however,  he  re-in- 
dorsed), he  cannot  allege  other  grounds  of  action  without  amen< 
the  libel  (df).  In  regard  to  the  description  of  the  bill,  the  par- 
ticulars of  the  date,  the  acceptors',  drawers',  and  indorsers' 
so  far  at  least  as  essential  to  the  pursuer's  title,  and  the  amoonl 
and  time  of  falling  due,  must  be  accurately  set  forth.  For  exampK 
if  the  date  be  erroneously  set  forth,  the  summons  will  be  bad  {e)^ 
If  there  be  anything  peculiar  in  the  signatures  of  any  of  the 
as,  for  example,  if  any  of  them  be  per  procuration,  or  have 
adiiibited  by  another  and  adopted,  that  must  be  set  forth  (/).* 

(a)  Ewing^s  Trustees  v.  Farquharson,  soiug  by  their  authority,  it  was  not 

29  Feb.  1829,  7  S.  464.  necessary  for  him  to  have 

{b)  Bumess  y.  Good/ellow^  5  June  upon  an  indorsement  by  them  to  him. 

1858,  20  D.  1084.    Lord  Cowan  dis-  (c)    Macdmald  y.   M'QMrrit,  29 

sented.    A  contrary  decision  was  giyen  Feb.  1860,  22  D.  922. 

in  England  in  Law  y.  Pamell,  2  Dec.  (d)    Dickie  v.    Gutzmer^    27    Feb. 

1859, 29  L.  J.  (C.  P.)  17.  The  plaintiff  1828,  6  S.  637. 

sued  on  a  blank  indorsed  bill.    On  its  («)  Barclay  y.  Alexander,  26  Ftb. 

appearing  at  the  trial  that  he  had  got  1846,  8  D.  549. 

the  bill  as  agent  for  a  banking  com-  (/)  Jackson  v.  Williamson,  9  Dec. 

pany,  of  which  he  was  manager,  it  was  1825,  4  S.  292  ;  Aluir  y.  Braidwood, 

ruled,  notwithstanding,  that  as  he  was  SO  Noy.  1831,  10  S.  83. 
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2.  Summary  Diligence. 

The  statute  1681,  c.  20,  which  is  the  leading  enactment,  re-  Proteat. 
quires,  in  order  to  summary  diligence  for  non-acceptance  or  non- 
payment, that  the  bill  or  note  shall  have  been  duly  protested  before 
expiration  of  the  three  days  of  grace.     This  provision  must  apply, 
in  ca9e  of  acceptance  and  non-payment,  only  to  acceptors,  because 
none  but  acceptors  were  made  liable  by  the  Act,  in  that  case,  to 
summary  diligence.     The  same  thing  is  required,  as  an  ingredient 
of  a  regular  protest  in  inland  bills  and  promissory-notes,  by  12  Geo. 
in.  c.  72,  which  also  assumes  that  the  same  rale  is  enforced  with 
regard  to  foreign  bills ;  and,  indeed,  the  Act  1681,  c.  20,  which 
relates  to  foreign  bills,  allows  summary  diligence  only  in  the  case 
of  bills  "  duly  protested  for  not-acceptance  or  for  not-payment"  (a). 
Accordingly  (6),  where  a  bill  had  not  been  so  protested,  the  Court 
xef  used  summary  execution  against  the  drawer  or  indorsers,  although 
^ere  was  reason  to  believe  that  the  parties  had  agreed  to  dispense 
"^ith  strict  negotiation,  this  being  held  to  afford  ground  only  for  an 
^Drdinary  action.     In  case  of  non-acceptance,  the  protest  ought  to 
l)e  taken  for  non-acceptance  against  the  drawer  and  indorsers ;  and 
*he  instrument  of  protest  should  bear  this,  to  warrant  diligence 
^against  them.    A  decision  to  the  contrary,  which  has  been  already 
:s=Qentioned,  appears  to  be  questionable  {c).    It  is  said  to  have  been 
ecided  in  another  case  (t2),  that  a  protest  for  non-payment  against 
e  drawer  and  all  otJiers  concerned^  without  naming  the  acceptor, 
■afforded  a  warrant  for  execution  against  him.     But  in  such  a  case, 
lie  instrument  of  protest  ought,  at  least,  to  imply  that  a  protest  was 
en  against  the  acceptor. 

From  what  has  been  already  said  («),  it  appears  that  it  is  not  Extending 
ccessary  to  extend  an  instrument  of  protest  immediately,  whether  for 
^OD-acceptance  or  non-payment,  in  order  to  preserve  recourse  against 

(a)    It  may  here  be  pointed  out,  (6)  Elliot  y.  Richmond,  5  Aug.  1775, 

that  when  summary  diligence  is  com-  M.  1602. 

Patent,  damages    for    the  oppressive  (c)    Yuill  v.  Richardson,  26   July 

^  of  it  cannot  be  recovered,  unless  1699,  Forbes,  134. 

""^ce  is  allied  and  proved.    Gardner  (d)  Inglis  v.  Mackay,  1697,  Forbes, 

▼.  Martin,  10  June  1864,  2  Macpb.  139. 

^83.  (0  Antea,  p.  312. 
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the  drawer  and  indorsers  of  a  bill  or  note,  but  that  it  is  sufficient  if  the 
extended  instrument  be  produced  when  action  or  diligence  is  raised. 
A  copy  of  the  bill  or  note  must  be  prefixed  to  the  instrument. 
Protest  by  one  It  has  been  decided  (a),  that  after  a  protest  on  a  bill  was  taken 
S'for'another"  in  name  of  the  bank  that  discounted  it,  the  instrument  of  protest 
might  be  extended  and  registered  in  name  of  a  different  party,  who 
had  in  the  meantime  onerously  acquired  the  bill.  But  the  sound- 
ness of  this  decision  may  be  questioned ;  for  if  the  protest  was  taken 
at  the  instance  of  one  party,  it  does  not  appear  correct  to  represent 
it  in  the  instrument,  as  in  this  case,  to  have  been  taken  at  the 
instance  of  another  party.  The  party  acquiring  the  bill  after  the 
protest  might,  as  has  been  already  shown  (6),  have  obtained  dili- 
gence in  his  own  name,  though  the  protest  was  extended  in  name 
of  another;  and  if  it  was  so  registered,  he  might  still  have  got  right 
to  it  by  assignation.  The  question  now  stated  was  since  raised  in 
another  case  (c).  But  the  Court  held  that  it  came  too  late,  as  there 
had  been  previously  a  deposition  on  a  reference  as  to  the  onerosity 
of  the  bill.  ^  In  a  later  case  the  question  was  again  raised,  and 
different  opinions  were  expressed  on  the  Bench  in  regard  to  it  (d)* 
To  obtain  summary  execution,  the  extended  instrument  of  pro- 
test must  be  registered,  in  the  books  of  the  Court  of  Session,  or  of 
any  court  competent  to  try  an  action  for  payment  of  the  bill  or  note. 
It  has  been  decided  (e\  that  a  protest  recorded  against  the  drawer, 
not  in  the  books  of  the  jurisdiction  in  which  he  resided,  but  in  those 
of  the  jurisdiction  where  the  bill  was  payable,  could  not  form  the 
ground  of  summary  diligence  against  him,  and  that  the  charge 
given  could  not  be  turned  into  a  libel  after  the  record  was  closed. 
^  But  it  is  sufficient  if  the  protest  be  recorded  in  the  books  of  a 
court  having  jurisdiction  over  the  particular  party  against  whom 
diligence  is  being  used,  though  that  court  may  have  no  jurisdiction 
over  the  other  parties  to  the  bill,  or  even  over  the  firm,  in  virtue  of 
whose  signature  the  party  charged  has  become  liable  (/).*     Tlie 


Be^istimtion 
of  protest 


Place. 


(a)  Mackie  v.    HiUiard,   15   June 
1822,  1  S.  499,  H.  281. 

(b)  Antea,  p.  417. 

(c)  Allan  V.  Galli,  6  June  1829,  7  S. 
706. 

(d)  Swanston  v.  Archibald^  23  Nov. 
1837, 16  S.  308.     Further  information 


in  regard  to  the  protest  will  be  ob- 
tained antea^  Chapter  vL  sect.  2,  where 
it  will  be  found  treated  at  length. 

{e)  Campbell  v.  Macdannely  22  Feb. 
1827,  6  S.  412. 

(/)  Sutherland Y.  Gunn,  17  Jan.  1854, 
16  D.  339 ;  cited  abo  anten,  p.  160. 
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registration,  as  a  ground  of  diligence  for  non-acceptance,  must  take  Time. 
place  within  six  months  after  the  date  of  the  bill  or  note ;  or  for 
non-payment,  within  the  same  time  after  it  falls  due  (a).  This  last 
period  must  run  from  the  last  day  of  grace,  in  all  bills  or  notes  on 
which  days  of  grace  are  allowed,  since  it  is  only  then  that  they  fall 
due. 

It  would  appear  that  the  simple  possession  of  a  bill  or  note  is  Who  may 
sufficient,  without  an  express  mandate  from  the  creditor,  to  autho-  diligence, 
rize  the  taking  and  recording  of  a  protest,  or  the  issuing  of  letters 
of  homing  on  it.  This  seems  to  be  the  law,  when  the  creditor  is  Must  a 
out  of  Scotland,  though  in  that  case  an  action  could  not  be  brought  manSuory? 
without  a  mandate.  But  the  rule  is  different  as  to  diligence.  Isty 
Both  taking  a  protest  and  recording  the  instrument  of  protest  are 
purely  ministerial  acts,  which  require  no  judicial  permission  to 
authorize  them,  and  the  performance  of  which  cannot  be  prevented 
by  the  debtor  on  any  ground.  2d/y,  When  the  protest  has  been 
recorded,  the  extract  of  it,  which  cannot  be  refused  by  the  proper 
officer,  is  equivalent  to  a  decree.  A  mandate  is  required  from  the 
pursuer  of  an  action,  that  there  may  be  a  person  in  this  country 
responsible  for  expenses  of  process.  But  here  there  is  no  process. 
Accordingly,  in  two  cases,  where  diligence  on  a  bill  at  the  instance 
of  a  party  residing  abroad  was  objected  to,  on  the  ground  that  no 
mandatory's  name  had  been  inserted,  the  objection  was  repelled  (b). 
'  And  in  a  late  case,  the  point  was  again  fully  considered,  owing 
to  there  having  been  some  difference  in  practice ;  and  it  was  held 
that  it  was  competent,  at  the  instance  of  a  foreigner,  to  protest  a  bill 
of  exchange,  to  register  the  protest,  and  charge  the  debtor  on  the 
extract,  without  a  mandatory  having  been  sisted ;  but  the  distinc- 
tion was  taken,  that  if  a  litigation  ensued,  the  foreigner  would  be 
bound,  if  called  on,  to  sist  a  mandatory  (c).'  In  a  case  (J),  where  Agent 
the  trustee  in  a  sequestration  had  first  given  the  agent  in  the 
sequestration  one  bill  to  do  diligence  on  it,  and  afterwards,  on 
taking  another  bill  for  the  same  debt  at  a  longer  term,  sent 
him  it,  though  without  express  instructions  to  do  diligence  on  it, 

(a)  Antea,  p.  403.  (c)  Ross  v.  Shaw,  8  Mar.  1849,  11 

(b)  M'Kie  V.  HiUiard,  14  Nov.  1820,      D.  984. 

and  14  June  1822,  1  S.  499,  H.  281 ;  (d)    M' Donald   v.   Kelly,    6    July 

Siiven  and  Greigv.Bird,  27  June  1822,      1821,  1  S.  101,  Session  papers. 
First  Division,  N.  R. 
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E£fectof 
Begifltration. 


the  agent  was  notwithstanding  held,  under  the  circumstances,  to 
have  an  implied  authority  to  do  diligence  on  it  when  it  fell  due ; 
and  therefore,  as  the  trustee  had  neglected  to  inform  the  agent  of 
some  partial  payments,  in  consequence  of  which  a  charge  given  by 
him  for  the  full  sum  was  suspended,  with  expenses,  he  was  found 
entitled  to  reimbursement  of  those  expenses  from  the  trustee.  But 
an  agent  is  not  authorized,  by  mere  possession,  to  raise  action  or 
diligence  on  a  bill  marked  ^^  Paid,"  because  it  is  presumed,  from 
such  marking,  to  have  been  retired  by  the  proper  debtor  (a). 

The  registration  of  the  instrument  of  protest  has  the  effect  of  a 
decree  by  a  competent  court  for  payment  of  the  bill  or  note.  Bonds 
generally  contain  a  clause  stipulating  that  they  shall  be  registered 
for  execution  in  the  books  of  some  competent  court;  and  being 
registered  by  virtue  of  this  clause,  an  extract  of  them  is  held  equi- 
valent to  a  decree,  and,  without  further  procedure,  affords  ground 
for  immediately  issuing  letters  of  homing,  of  which  the  effect  shall 
be  afterwards  explained.  The  Acts  already  quoted  with  regard  to 
bills  and  notes,  provide  that  the  recording  of  an  instrument  of 
protest  on  them  shall  afford  ground  for  interponing  the  authority  of 
the  judge  thereto,  to  the  effect  that  diligence  may  proceed  thereupon, 
"  in  the  same  manner  as  upon  registrat  bonds,  or  decrees  of  r^is- 
tration  proceeding  upon  consent  of  parties." 

The  extract  of  the  instrument  of  protest,  being  equivalent  to 
the  decree  of  a  competent  court  for  payment  of  the  bill  or  note, 
rant  to  charge,  affoj-jg  warrant  for  letters  of  homing,  which  are  precepts  issued  in 
name  of  the  Sovereign,  commanding  that  the  debtor  be  charged  to 
make  payment  of  the  debt  *  But  this  mode  of  proceeding,  by  letters 
of  homing,  though  still  competent,  is  now  unused,  as  a  simpler  and 
cheaper  means  of  proceeding  has  been  provided  by  the  Personal 
Diligence  Act  of  1838.  Under  that  Act,  the  person  issuing  the 
extract  of  the  registered  protest  is  bound  to  insert  in  it  a  warrant  to 
charge  the  debtor  to  pay  the  debt  within  the  days  of  charge,  under 
the  pain  of  poinding  and  imprisonment,  and  to  arrest  and  poind, 
and  for  that  purpose  to  open  shut  and  lockfast  places.  This  war- 
rant authorizes  the  messenger-at-arms,  or  sheriff-officer,  to  proceed 
to  carry  out  all  the  various  steps  of  diligence  in  the  forms  provided 
by  the  statute ;  and  diligence  executed  in  this  way  has  the  same 

(a)  Jackson  v.  Williamson,  9  Dec.  1826,  4  S.292. 


Extract  regis- 
tered protest 
contains  war- 
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efifect  as  if  it  had  been  executed  under  the  forms  previously  in 
use  (a).' 

It  has  been  held,  as  to  an  extract  protest,  bearing  date  20th  Erasure 
December,  that  an  erasure  in  the  figures  20  is  no  ground  of  nullity, 
the  protest  being  a  warrant  for  summary  diligence,  if  recorded  on 
any  day  of  the  month  of  December  (6).  ^  But  an  erasure  in  eaaen- 
tialibusy  as  in  the  day  of  month  on  which  the  bill  is  payable,  is  fatal 
to  the  diligence  (c).' 

The  charge  is  executed,  in  ordinary  cases,  on  inducice  of  fifteen  Charge, 
days ;  but  in  bills  or  notes,  six  days  only  are  allowed  (d).  Such  a 
charge  is  a  preliminary  step  towards  execution  for  payment  of  the 
debt,  or,  in  the  words  of  the  Act  of  1681,  that  "  executorials  neces- 
sary **  may  pass  thereupon.  ^  The  charge  must  conform  strictly  to 
its  warrant ;  and  the  nature  and  date  of  this  must  be  accurately 
set  forth  (e).  So  necessary  is  accuracy  in  matters  of  diligence, 
that  it  has  been  considered  a  question  for  serious  doubt,  whether  a 
charge  was  good  which  set  forth  that  it  proceeded  upon  "  an  extract 
registered  protested  note  or  bill  of  exchange,"  in  place  of  upon 
the  extract  registered  protest  (/).  The  charge  must  next  specify 
the  name  and  designation  of  the  creditor  at  whose  instance  it  is 
given  (g) ;  and  it  can  be  given  only  for  the  parties  in  whose  favour 
the  warrant  runs.  Thus,  where  a  warrant  to  charge  was  in  favour 
of  a  firm,  and  its  partners  nominatinij  a  charge  given  at  the  instance 
of  the  partners  alone  was  held  bad  (A).  In  the  next  place,  the 
charge  can,  with  but  one  exception,  be  given  only  against  the  parties 
named  in  the  warrant.  The  exception  is  the  case  of  diligence 
against  a  company,  where,  as  already  pointed  out,  the  officer  may 
charge  any  of  the  partners  nominatim  on  a  warrant  against  the 


(a)  1  &  2  Vict.  c.  114. 
(h)  CncJUon  V.  Watt,  25  Nov.  1830, 
9  8.68. 

(c)  Brown  v.  Blaikie,  1  Feb.  1849, 
11  D.  485. 

(d)  1681,  c.  20. 

(e)  1  &  2  Vict.  c.  114,  sch.  2. 

(/)  Glen  V.  Black,  19  Nov.  1841,  4 
D.  36.  For  a  case  where  the  narra- 
tive of  the  warrant,  though  questioned, 
was  held  sufficient,  see  Sutherland  v. 
Gunn,  p.  424,  note  (/). 


{(j)  In  Henderson  v.  Smith,  28  Feb. 
1852,  14  D.  583,  it  was  held  that  this 
requisition  was  sufficiently  complied 
with  in  a  charge,  which  narrated  that  it 
was  given  at  the  instance  of  **  Donald 
Smith,  manager  and  for  behoof  of  the 
Western  Bank,"  though  neither  the 
residence  nor  place  of  business  of  the 
charger  was  mentioned. 

{h)  Craig  v.  Brock,  23  Nov.  1841, 
4  D.  54. 
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etc 


MeBsenger. 
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firm  (a).  In  the  last  place,  the  charge  must  be  executed  either 
personally,  or  at  the  principal  dwelling-place  of  the  debtor  (6).* 

If  the  debtor  does  not  pay  when  the  days  of  charge  expire,  he 
may  be  apprehended  and  imprisoned.  ^  If  anything  has  been  paid 
to  account  after  the  execution  of  the  charge,  the  warrant  to  im- 
prison must  be  only  for  non-payment  of  the  sum  still  remaining 
due  (o)/  The  debtor's  moveables  may  likewise  be  attached  or 
poinded  for  payment  of  the  debt  under  a  warrant  to  that  effect. 
The  effects  being  thus  attached,  may  be  afterwards  sold  for  pay- 
ment of  the  debt,  under  a  warrant  of  sale.  The  creditor  may  like- 
wise arrest  all  debts  due  by  third  parties  to  his  debtor  (d).  A 
registered  protest  for  non-payment  was  found,  before  the  12  Geo. 
III.  c.  72,  not  to  be  a  sufficient  warrant  for  arresting  the  drawer^s 
effects  without  a  depending  action  (e).  But  the  12  Geo.  IH.  c  72, 
makes  summary  diligence  of  all  kinds  competent  on  non-payment, 
as  well  as  non-acceptance,  against  the  drawers  and  indorsers  of  bills 
and  notes  as  well  as  the  acceptors  of  bills. 

It  has  been  held  illegal  in  the  indorsee  of  a  bill  to  give  a  charge 
on  it  as  messenger,  against  the  acceptor,  for  his  own  behoof,  and 
that  of  other  indorsers  (/). 

The  debts  arrested  may  be  afterwards  transferred  to  the  credir 
tor,  in  payment  of  his  debt,  by  a  process  of  forthcoming.      The 

creditor  may  also  bring  a  process  of  adjudication,  as  soon  as  the  debt 

becomes  due,  to  attach  the  debtor's  heritable  property.     The  debtor 

may  be  prevented  from  disposing  of  his  heritable  property  to  the 

creditor's  prejudice  by  letters  of  inhibition,  which  may  be  issued 

either  on  the  bill  or  on  the  registered  protest,  in  security,  even 

before  the  term  of  payment,  if  he  is  vergens  ad  tnopiam.    It  has 

been  decided  on  a  hearing  before  the  whole  Court  (jr),  that  the 


(a)  Antea^  p.  160.  In  Knox  v. 
Martin,  12  Nov.  1847,  10  D.  60,  a 
warrant  against  a  firm,  and  a  named 
partner,  was  held  to  authorize  a  charge 
against  another  partner  who  was  not 
named. 

(h)  1640,  c.  76.  In  Ballinten  v. 
Cannon,  20  Nov.  1862,  16  D.  36,  a 
charge,  left  for  a  seaman  at  his  father's 
house  in  Aberdeen,  was  sustained,  be- 
cause he  had  no  fixed  residence,  had 
accepted  the  bill  payable  in  Aberdeen, 


and  resided  with  his  father  when 
there. 

(c)  WiUon  v.  Stronach,  9  Jan.  1862, 
24  D.  271. 

{d)  Weir  v.  Falconer,  2  Feb.  1814, 
F.  C. 

(e)  Richardson  v.  Fenwick,  3  Mar. 
1772,  M.  678. 

(/)  Dalgleish  v.  Scott,  18  June  1822, 
1  S.  606. 

(<7)  Thnm  v.  Black,  10  Dec.  1828, 
7  S.  168. 
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payee  of  a  bill,  who  had  Indorsed  it  away,  might,  before  the  term  of 
payment,  competently  arrest  the  acceptor  as  in  meditatione  fugcBy  till 
he  found  security  to  pay  the  bill,  or  to  abide  the  raising  of  diligence 
against  him  for  payment  of  it. 

These  are  the  principal  kinds  of  execution  against  the  debtor's 
person  and  property,  for  which  the  registration  of  the  protest  affords 
a  warrant.  The  details  of  procedure  applicable  to  each  need  not 
be  here  given,  since  a  full  account  of  them,  considered  as  the  means 
for  enforcing  payment  of  every  kind  of  debt,  is  contained  in  all 
elementary  treatises. 

3.  Diligence  on  Bank-notes. 

Summary  diligence  on  bank-notes  and  bankers'  notes  would 
probably  have  been  competent  under  the  general  enactments  of  the 
12  Geo.  in.  c.  72,  had  it  not  been  specially  regulated,  before  that 
Act  was  passed,  by  the  5  Geo.  III.  c.  49,  §  4,  5,  6.  That  statute 
enacts,  Ist,  That,  in  the  case  of  all  ^^  notes,  accepted  bills,  post-bills, 
tickets,  tokens,  or  other  writings  for  money  of  the  nature  of  a 
bankers'  note,  circulated  or  to  be  circulated  as  speciey*  summary 
diligence,  by  recording  the  protest,  and  other  steps  already  detailed 
with  regard  to  bills,  shall  proceed  at  the  holder's  instance  against 
the  individuals  or  bodies  politic  or  corporate  "  liable  in  payment  of 
the  same,"  or  their  representatives,  "  not  only  for  the  sum  or  sums 
therein  contained,  but  also  for  the  interest  thereof  from  the  time  of 
demanding  payment;"  2dlyy  That  a  protest,  taken  "at  the  oflSce  of 
the  person  or  persons,  bodies  politic  or  corporate,  liable  in  payment 
of  the  same,  between  the  hours  of  nine  in  the  morning  and  three  in 
the  afternoon,  for  not-payment,  or  for  not  marking  "  of  such  docu- 
ments, shall  be  registrable  with  a  view  to  summary  diligence,  at  the 
time  and  in  the  manner  already  explained  in  the  case  of  bills ;  Sdl^y 
That,  instead  of  taking  a  separate  protest  on  each  note  or  other 
such  document,  when  diligence  is  required  on  several  notes  of  the 
same  tenor,  it  shall  be  sufficient  to  prefix  to  the  protest  the  contents 
of  one  of  them,  and  "  subjoin  thereto  the  dates  and  numbers  of  all 
other  notes,  and  writings  aforesaid,  of  the  same  tenor  and  contents, 
whereof  he  or  she  shall  then  demand  payment ; "  And,  4thli/y  That 
no  suspension  or  sist  of  a  charge  or  other  execution  on  such  docu- 
ments shall  pass,  but  on  a  discharge  from  the  holder,  or  on  an  offer. 
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"  made  to  him  or  her,  in  the  form  of  an  instrument  duly  signed  by 
a  notary-public  and  two  witnesses,"  to  pay  the  full  amount  of  the 
note  or  other  such  document,  with  the  expenses  of  protest,  registra- 
tion, and  other  diligence,  to  be  certified  by  an  account  under  the 
holder^s  hand ;  reserving,  however,  to  the  debtor  his  action  of  repe- 
tition for  any  overcharge  in  such  account,  and  to  the  holder  his 
claim  of  damages  for  undue  delay  of  payment.  This  enactment  is 
still  in  force.  But  it  does  not  seem  to  warrant  diligence  against  an 
indorser  of  such  notes,  which  therefore,  if  it  occur,  must  be  regu- 
lated by  the  12  Geo.  III.  c.  72. 


Section  HI. 

CLAIMS  AGAINST  THE  SEVERAL  PARTIES  TO  BILLS  OR  NOTES, 
RECOVERABLE  BY  ACTION  OR  DILIGENCE. 


Claim  against 
acceptoni, 
drawers,  and 
indorsers. 


1.  Claims  against  the  several  Parties. 

At  commpn  law,  the  person  in  right  to  a  bill  or  note  has  a  claim 
first  against  the  granter  or  acceptor  (but  not  against  the  drawee  not 
accepting,  though  there  may  be  a  separate  claim,  if  he  was  bound 
to  accept) ;  and,  failing  payment  by  these  parties,  then  against  all 
or  any  one  of  the  previous  parties  for  the  full  amount  of  the  bill 
or  note.  The  primary  claim  for  payment  against  the  acceptor 
applies  as  much  to  an  acceptor  for  honour  as  to  the  drawee,  since 
the  former  has,  as  to  the  holder  of  the  bill,  placed  himself  in  the 
situation  of  primary  debtor.  It  has  been  settled,  both  as  to  foreign 
and  inland  bills,  that  there  is  a  direct  claim  against  every  indorser, 
without  previously  claiming  against  the  drawer  or  prior  indorsers, 
each  indorser  being  considered  as  a  new  drawer  (a).  This  claim, 
as  already  explained  (6),  is  equally  competent  to  the  creditor  in  the 
bill  or  note,  or  to  any  party  who  has  been  obliged  to  pay  it,  against 
the  parties  prior  to  him.  But  neither  the  drawee  of  a  bill  nor 
maker  of  a  note  can  sue  any  of  the  other  parties  on  it,  since  he  is 
the  proper  debtor.     Accordingly,  it  has  been  held  (o),  that  the  bail 

(a)  AnteOy  p.  417.  after  getting  payment  of  it  from  the 

(h)  Ibid,  maker's  bail,  had  aUowed  the  latter  to 

(c)  Hull  V.  Pitfield^  1  Wilson,  46.  sue  the  indorser  in  his  name.     Bat 

In  this  case,  the  indorsee  of  the  note,  the  Court  of  Common  Pleas  held  sudi 


Sect.  HI.]      CLAIMS  UNDER  ACTION  OR  DILIGENCE.  431 

of  the  maker  of  a  note,  after  paying  it,  could  have  no  recourse 
against  an  indorser.  A  person  who  has  accepted  a  bill  or  granted 
a  note  for  the  accommodation  of  another,  may  have  an  action  of 
indemnity  against  the  latter,  but  not  on  the  bill  or  note  (a).  It 
has  been  already  shown  (6),  that  no  person  can  be  liable  on  a  bill 
or  note,  unless  his  name,  or  that  of  some  party  who  represents  him, 
be  on  it.  II  a  person  delivers  a  bill  or  note,  without  indorsing  it, 
in  payment  of  a  preceding  debt,  he  will  be  liable,  in  case  of  its  non- 
payment, not  on  the  document  itself,  but  for  the  preceding  debt  (c). 

When  the  holder  of  a  bill  or  note  makes  the  acceptor  or  granter  Executom. 
his  executor,  it  has  been  said,  that,  unless  the  latter  renounces,  the 
debt  will  be  extinguished,  not  only  as  to  him,  but  as  to  all  the  other 
parties,  since  their  obligation  is  merely  subsidiary  to  his  (d). 

When  several  parties  are  bound  together  for  a  bill  or  note.  All  parties 

,  ,   ,  may  be  sued 

whether  in  the  same  character,  for  instance,  as  joint  drawers,  ac-  at  onco ; 
ceptors,  or  indorsers,  or  in  different  characters,  viz.  one  as  drawer  and 
another  as  acceptor,  the  person  in  right  to  the  bill  or  note  is  entitled, 
on  non-payment,  to  sue  them  all  at  the  same  time,  and  take  execution 
against  them  all  till  he  recovers  full  payment.  In  a  case  prior  to 
12  Geo.  in.  c.  72  (e)y  warrant  was  granted  for  summary  diligence 
at  the  instance  of  the  holder  of  a  bill  against  the  drawer  and  whole 
Endorsers,  without  previously  discussing  the  drawer,  the  Court 
bolding  that  they  were  all  to  be  considered  as  drawers.  This  must 
hiave  been  an  unaccepted  bill.  But  by  12  Geo.  III.  c.  72,  sura- 
□nary  diligence  is  also  authorized  against  all  the  parties  to  a  bill  at 
the  same  time,  in  case  the  bill  is  accepted  but  not  paid.  Payment 
by  one  of  them  will  extinguish  a  bill  or  note  as  to  all  the  rest  (/), 
so  far  as  the  holder  is  concerned. 

The  party  paying  may  insist  for  an  assignation  to  the  debt  and  And  party 

^ligence,  that  he  may  operate  his  relief  against  the  other  parties,  right  to  relief. 

For  instance,  one  of  two  joint  acceptors,  on  being  sued  for  payment, 

a  daim  to  be  incompetent,  the  bill  (/)  In  Windham  v.    Withers,  and 

being  extingnighed.  Ditto  y.  Trull,  1  Sir.  515,  the  holder 

(a)  Young  v.  Hockley,  3  Wils.  346.  of  a  promissory-note  having  obtained 

(6)  Antea,  p.  29.     (c)  Antea,  p.  93.  judgment  in  actions  both  against  the 

(<0  Pothier,  Nob.  190-1.     This  was  drawer  and  the  indorser,  and  a  tender 

abo  decided  in  Freakley  v.  Fox,  2  B.  having  been  made  to  him  of  the  prin- 

and  Gr.  130.     See  farther,  as  to  exe-  cipal  sum  in  one  of  the  actions,  and 

cutora,  antea,  p.  145.  the  costs  in  both,  an  order  was  given 

(0  A.  V.  B.,  26  Feb.  1747,  M.  1510.  to  stay  execution. 
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may  insist  oo  pterioiulT  getting  an  ■wiiifcii  if mmi  to  airdnj 
diligence  obtained  against  his  oo-acceptory  that  be  mar 
effectoallv  operate  Us  rdief  (a),  »  ben  tbe  liolder,  after 
pajment  fran  c«ie  of  two  aooepton^  alloirs  diligenGe  wUdbbii 
begun  still  to  go  on  in  his  name  for  behoof  €i  that  aceeplar  i 
the  other  acceptor  (this  being  arowed,  so  as  to  admit  iBT|b| 
compensation  against  him),  soch  a  proceediiig  m  held  coofKB 
It  has  been  decided  {e)y  that  the  holder  is  bound  to  aoceptai 
of  payment  with  expenses  made  by  a  third  party,  and  to  ^i 
thereupon  an  assignation  to  the  debt  and  diligence^  but 
recourse  on  him ;  and  his  ref osal  was  held  to  be  a  good 
suspending  a  charge  given  by  him  to  one  of  the  accepCoi 
another  case,  it  is  said  to  have  been  decided  hy  the  First 
of  the  Conrt,  on  a  verbal  report  by  the  Lord  Ordinaiy  on  ikl 
that  the  holder  of  a  bill  payable  to  the  drawer,  and  indiKKdifj 
latter  to  him,  was  bound,  on  getting  payment  from  the 
give  him  an  assignation,  without  recourse,  of  his  own  claim  tf 
the  drawer  (d).  But,  in  a  kter  case  (e)y  it  was  held,  tkj 
indorsee,  who  had  paid,  as  was  said,  for  the  drawei^s  behodi 
afterwards  got  pajrment  from  a  par^  who  was  liable;,  under  li 
of  presentation  for  the  acceptor,  on  a  letter  by  his  agent, 
to  grant  an  assignation  to  the  debt  and  diligence,  was  not  M\ 
grant  such  an  assignation  as  against  the  drawer.  Where  a  p 
had  indorsed  a  bill  (as  was  said),  for  the  drawer's  accoi 
which  was  discounted  with  a  bank,  and  dishonoured,  and  a 
party,  brother-in-law  of  the  drawer,  whose  name  was  not «' 
first  bill,  put  his  name  on  a  second  bill  for  the  same  sum,  *^ 
indorser,  prior  to  the  indorser  of  the  first  bill,  and  the  procetf* 
it  were  applied  in  extinction  of  the  first  bill,  he  was  found  enta! 
on  retirement  of  the  second  bill,  under  an  assignation  from  tbel)^| 
to  the  debt  and  diligence  on  the  first  bill,  to  enforce  it,  for  his  M 
against  the  indorser,  though  the  latter  was  posterior  to  himcui 
second  bill  (  /).   But,  as  he  seems,  by  indorsing  the  second  bill,  h(}A 


(a)  Erskine  v.  Manrlfrsmi,  14  Jan. 
1780,  M.  1386. 

(h)  Walker  and  Johnstone  v.  Sir  W. 
For}H!8  Sf  Co.,  29  May  1829,  7  S.  684. 

(r)  Rainie  v.  Milne,  1  S.  377. 

(//)  Ue  V.  Wallace,  1822,  N.  R. 


(e)  Cameron   t.    Robertson,  2F« 
1830,  8  S.  430. 

(/)   Chalmers   v.    Tay/or,  20V 
1832,  11  S.  63.      Vide  the  opiiuoB^l 
Lord  Gillies,  which  is  against  the  jtut 
ment. 
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this  indorser,  to  have  admitted  that  he  had  no  claim  of  relief  on  it 
against  him,  it  may  be  doubted  whether  he  could  be  entitled  thus 
to  operate  his  relief  on  it  indirectly,  by  an  assignation  to  the  dili- 
gence on  the  first  bill,  which  could  not  make  his  substantial  right 
better,  though  it  might  afford  him  the  legal  means  of  enforcing  it. 
^  Where  a  bank  had  executed  an  assignation  of  an  overdue  bill  and 
protest,  with  a  condition  that  the  assignee  should  not  prosecute  in 
their  name  without  their  consent,  it  was  held  that  this  was  a  matter 
between  the  assigners  and  the  assignees,  and  that  the  indorsers  had  no 
right  to  inquire  whether  the  condition  had  been  complied  with  (a).' 

The  creditor,  after  getting  a  partial  payment  from  one  of  the  After  partial 
parties,  can  insist  against  the  others  only  for  the  balance.     It  seems,  cium  only  for 
indeed,  to  have  been  decided  in  England,  that,  after  the  holder  had  ^^^  ^^' 
got  a  partial  payment  from  the  indorser,  he  might  insist  for  the  full 
amount  against  the  drawer  and  acceptor  (b).     There  might  be  some 
reason  for  this  judgment,  if  the  indorser  made  such  a  payment 
without  marking  it  on  the  bill  or  note ;  since,  by  allowing  the  docu- 
ment to  remain  unmarked  in  the  indorsee's  hands,  and  thus  enabling 
him  to  discharge  it,  he  empowers  him  to  receive  full  payment,  re- 
serving his  own  claim  against  him  for  the  sum  previously  paid.     In 
such  a  case  it  is  jus  tertii  to  the  drawer  or  acceptor,  whether  the 
^ivhole  amount  is  claimed  from  them  by  the  holder,  or  the  sum 
^ilready  paid  is  claimed  separately  by  the  indorser  for  his  relief. 
at  if  the  indorsei's  payment  is  marked  on  the  bill  or  note,  the 
older  is  not  entitled  to  discharge,  or  consequently  to  exact  pay- 
ent  of  more  than  the  balance.     It  has  been  said,  that  the  contrary 
e  is  necessary  to  prevent  the  hardship  of  separate  actions  on  the 
me  bill  or  note  at  the  instance  of  different  parties.     But  the  proper 
tion  or  diligence  on  the  bill  or  note  would  still  be  only  one,  viz.  by 
e  holder  for  the  balance  due  to  him.     The  claim  by  the  indorser 
the  previous  parties  for  the  sum  which  he  paid,  is  not  pro- 
rly  a  claim  on  the  bill  or  note,  but  a  distinct  claim  of  relief,  to 


(a)  Dick  V.  Muiison,  13  Nov.  1845,  v.  St  Quintin,  1796,  1  Bos.  and  Pull. 

^  1).  1.  668),  and  also  of  Reid  v.   Fumival 

(h)  This  seems  to  be  the  import  of  (Ex.   1833),  1   Cr.  and    Meas.   539. 

^^  decision  in  Johnson  v.  Kennion,  Vide  the  opinion  of  the  Court  in  Bacon 

1764,  2  Wils.  262  (as  recognised  and  v.  SearUs,  post.  p.  434,  note  (h). 

Qo&finned  by  Eyre,  C.  J.,  in  Walwyn 

I.  2  E 
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wliich  none  of  these  parties  can  object,  since  they  have  rendered 
themselves  liable  to  it  by  not  making  payment.  That  this  was  the 
proper  nature  of  such  a  claim,  was  lately  decided,  in  an  action  by 
the  drawer  of  a  bill  against  the  acceptor,  for  repayment  of  part  of 
it  paid  by  him  to  the  holder,  where  the  action  being  brought,  not  on 
the  bill,  but  as  an  action  for  money  paid  to  the  acceptor's  use,  was 
held  to  be  properly  laid  (a).  Accordingly,  the  correctness  of  the 
decision,  first  referred  to  on  this  subject,  and  even  the  accuracy  of 
the  report,  have  been  since  much  questioned  (6).  In  Scotland,  it 
has  been  decided  (c),  that  the  trustee  on  an  indorsei^s  estate  was 
entitled  to  sue  the  acceptors  for  repetition  of  certain  dividends 
recovered  by  the  holder  out  of  the  indorsei's  estate,  as  well  as  for 
relief  from  all  future  payments,  without  produ(^ing  the  bill,  which 
the  holder  had  retained,  to  make  good  his  claim  for  the  balance 
against  the  other  parties.  The  ground  of  decision  was  the  principle 
now  stated,  viz.  that  the  action  was  not  brought  on  the  bill,  but  was 
an  action  of  repetition  and  relief  founded  on  the  relative  situation  of 
the  different  parties  to  the  bill,  in  which  the  bill  would  have  formed 
merely  an  article  of  evidence,  if  it  had  not  been  rendered  unnecessary 
by  admission  of  the  facts  on  which  the  pursuer's  claim  was  founded. 
It  has  been  decided,  that  th^  payment  of  part  of  a  bill  by  the 
drawer  precludes  the  holder  from  suing  the  acceptor  for  more  than 
the  balance  (d).  A  partial  payment  by  the  acceptor  undoubtedly 
precludes  the  holder  from  suing  either  the  drawer  or  indorsers  for 
more  than  the  balance,  because  these  parties  are  not  bound  to  pay, 
unless  in  so  far  as  the  acceptor  has  failed  to  pay. 

2.  Sums  recoverable  on  Bills  and  Notes. 

Principal  sum.  As  to  the  principal  sum  in  bills  or  notes,  recoverable  under  them, 

it  is  needless  to  add  anything.     In  the  case  of  a  bill  or  note  pay- 

(a)  Pownal  v.  Ferrand  (K.  B.  1827),  Craig  and  Hunter,  ut  supra ;  vide  abo 

6  B.  and  Or.  439.  cases  cited  p.  433,  note  (6),  and  Piermm 

(6)  Per  Wilson,  J.,  in  Bacon  v.  v.  Dunlop,  1777,  2  Camp.  576,  where 

Searks,  1788,  1  H.  Bl.  90.  the  holder  of  a  bill  having  taken  a  ver- 

(c)  Thomson  and  CoJ*s  Trustee  v.  diet  for  its  full  amount   against  the 

Craig  and  Hunter^  10  Dec.  1818,  and  acceptor,  without  deducting  a  previoiii 

26  Jan.  1819,  Seas,  papers.  payment  made  by  the  drawer, 

(cO  Thomson  and  Co.^s  Trustee  v.  obliged  afterwards  to  deduct  it. 
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able  by  instahnents,  but  which  declares  that,  if  there  should  be 
a  failure  to  pay  one  instalment,  the  whole  shall  become  due,  this 
condition  mnst  receive  effect,  since  it  is  consistent  with  the  nature 
of  bills  and  notes  to  have  thus  a  term  of  payment  of  which  the 
arrival  is  certain,  though  the  time  of  its  arrival  may  vary  with  cir- 
cumstances (a).  The  bill  or  note  seems  to  have  the  same  effect 
with  reference  to  the  different  instalments,  as  if  there  were  separate 
documents  for  each  instalment. 

The  legal  claims  for  interest  on  bills  and  notes  are  regulated  in  interest 
Scotland  by  statute.  The  first  enactment  on  the  subject  is  con- 
tained in  the  Act  1681,  c.  20,  which  enacts,  "  That  the  sums  con- 
tained in  cUl  bills  of  exchange  bear  annualrent,  in  case  of  not 
acceptance,  from  the  date  thereof,  and  in  case  of  acceptance  and 
not  payment,  from  the  day  of  their  falling  due,  ay  and  while  the 
payment  thereof."  Although  this  clause  mentions  all  bills  of  ex- 
change, it  ought  probably  to  be  limited  to  foreign  bills,  since  these 
form  the  subject  of  the  statute.  But  as  the  Act  1696,  c.  36,  not 
only  allows  the  same  summary  execution  on  inland  bills  as  on 
foreign  bills,  but  declares  that  the  Act  1681  is  "  extended  to  inland 
bills  and  precepts  in  all  points,"  the  clause  in  it  which  relates  to 
interest  is  thus  extended  to  inland  bills.  Some  doubt  was  expressed 
on  this  subject  by  Mr  Forbes  (b)  ;  but  the  Court  afterwards 
held  (c),  that  the  Act  1696  did  extend  the  clause  in  question,  as 
well  as  the  rest  of  the  Act  1681,  to  inland  bills,  and  therefore  they 
found  the  acceptor  of  an  inland  bill  liable  for  interest  on  it  from 
the  term  of  payment.  This  rule  regarding  interest  was  extended 
to  promissory-notes  by  the  12  Geo.  III.  c.  72,  which  enacts  that 
such  notes  "  shall  bear  interest  as  bills." 

Agreeably  to  the  Act   1681,  which  is  the   fundamental   Act  Protest  not 

....  .  .  required  to 

regarding  interest,  it  is  due,  on  bills  not  accepted,  from  their  date,  found  claim 
and,  on  accepted  bills  and  notes,  from  the  term  of  payment.  It  has 
been  said  ((2),  that  a  protest  is  necessary  to  afford  ground  for  a 
demand  of  interest.  This  may  be  true  with  the  non-acceptance  of 
bills ;  because,  in  that  case,  the  claim  lies  only  against  the  drawer 
and  indorsers,  against  whom  no  recourse  (*  by  summary  diligence ') 

(a)  Antea,  p.  44.  (c)  Blair  v.  OUphant^  8  June  1708, 

(6)  182-3.  M.473. 

(rf)  Glen,  276,  2d  edit. 


436 


ACTION  AND  DILIGENCE  ON  BILLS.        [Chap.  VII. 


When  demaod 
required  to 
found  claim 
for  interest. 


can  be  preserved  for  any  claim  arising  from  the  bill,  without  a  pro- 
test. This  rule  must  also  apply  as  to  any  claim  against  these  parties 
for  interest  on  bills  accepted,  but  not  paid.  But  there  is  no  ground 
for  applying  it,  in  the  case  of  such  bills,  to  claims  of  interest  against 
the  acceptor.  The  principal  sum  may  be  claimed  from  him,  though 
not  by  summary  diligence,  without  a  protest ;  and  a  protest  seems 
equally  unnecessary  to  enforce  a  claim  for  interest.  The  contrary, 
indeed,  appears  to  have  been  once  held  (a)  as  to  a  foreign  biU.  But, 
in  a  later  case,  relating  also  to  a  foreign  bill,  it  was  decided  (6), 
that  the  acceptor  was  liable  for  interest  though  there  had  been  no 
protest.  The  distinction  which  has  been  now  stated  betwixt  the 
drawer  and  acceptor,  as  to  the  necessity  of  a  protest,  was  pleaded  in 
this  case,  and  seems  to  have  been  adopted  by  the  Court.  The  same 
rule  applies  to  a  claim  of  interest  against  the  acceptor  of  an  inland 
bill,  or  the  grantor  of  a  promissory-note.  Accordingly,  in  the  case  (c) 
of  an  inland  bill  which  had  been  accepted,  and  had  lain  over  for 
many  years  without  protest,  interest  was  allowed  against  the  acceptor. 
Interest,  being  due  by  statute  on  accepted  bills,  and  on  notes 
from  the  term  of  payment,  may,  when  they  are  payable  at  a  fixed 
term,  be  exacted  from  the  acceptor  or  grantor  without  a  previous 
demand  of  payment ;  for  the  (Jaim  of  interest  here  arises  at  the 
t«rm  of  payment  (d).  It  has  been  shown  («),  indeed,  that  at  com- 
mon law  the  acceptor  or  grantor  is  bound  to  make  payment,  at  least 
to  the  original  creditor,  without  a  formal  demand.  In  bills  or  notes 
payable  a  certain  time  after  sight,  presentment  must  be  proved  to 
fix  the  term  of  payment,  from  which,  in  case  of  acceptaBce,  the 
interest  is  to  run.  The  same  thing  is  necessary  with  bills  or  notes 
payable  at  sight.  If  days  of  grace  are,  according  to  what  has  been 
already  stated  (/),  allowed  on  such  documents,  interest  will  begin  to 
run  on  them  from  the  last  day  of  grace.  In  accepted  bills  or  notes 
payable  on  demand,  it  will  run  only  from  the  demand,  since  that  is 
the  term  of  payment.  When  there  is  a  protest  for  non-payment, 
the  date  of  the  protest  will  be  held  to  be  the  date  of  the  demand. 


(a)  Watson  Y.  Gordon,  lb  Ju\jl7lS, 
M.  475. 

(b)Baynton  v,Sunnton,  14  Nov.  1718, 
M.  474. 

(c)  Tarras  v.  Innes,  22  Jan.  1740, 
M.  476. 


(d)  Melrose  v.  Black,  15  Jan.  1839, 
1  D.  358. 

(e)  Antea,  p.  252  et  seq. 
(/)  Antea,  p.  247. 
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In  an  action  (a)  on  a  bill  payable  on  demand,  the  Court  found 
interest  due  only  from  the  date  of  citation.  But  it  does  not  appear 
that  there  was  an  extrajudicial  demand.  ^  It  is  now  fixed  beyond 
question,  that  in  bills  or  notes  payable  on  demand,  interest  i^  due 
only  from  the  date  of  the  demand  (6).' 

It  has  been  shown  (c),  that,  when  the  acceptance  of  a  bill  is  Date  from 
dated,  that  will  be  held  to  be  the  date  of  presentment ;  and  con-  runs. 
sequently,  in  a  bill  payable  at  or  after  sight,  the  term  of  payment, 
from  which  interest  must  run,  will  depend  on  the  date  of  acceptance. 
If  the  acceptance  is  not  dated,  presentment  will  be  held  to  be 
^  within  a  short  but  reasonable  time'  of  the  date  of  the  bill.  In  two 
cases  of  accepted  bills,  where  the  drawer,  who  was  also  payee,  and 
the  acceptor  lived  in  the  same  place,  one  of  the  bills  being  made 
payable  three  days  after  sight,  and  the  other  at  sight,  the  Court, 
chiefly  in  respect  that  the  drawer  and  acceptor  lived  in  the  same 
place,  held  that  the  acceptance,  which  was  not  dated,  must  be  pre- 
sumed to  be  of  the  date  of  the  bill,  and  therefore  found  interest  due, 
in  the  one  case,  from  its  date,  and,  in  the  other,  from  the  third  day 
after  date,  as  being  respectively  the  terms  of  payment  (d). 

The  validity  of  bills  or  notes  stipulating  interest  from  a  date 
prior  to  the  term  of  payment,  has  been  already  considered  (e).  It 
has  been  held  in  England,  that  a  bill  or  note  purporting  to  be  for 
money  lent  bears  interest  from  its  date  (/).  It  has  been  also 
held  (g)y  that  a  note  containing  the  words  "  bearing  interest,"  carries 
interest  from  its  date,  not  merely  from  the  term  of  payment,  since  it 
would  carry  interest  from  that  term  at  all  events.  Such  a  stipula- 
tion, however  construed,  would  also  make  the  interest  recoverable 
by  summary  diligence  (A). 


(a)  Moncrieff  y.  Moncrieff^  7  Feb. 
1762,  M.  479,  Elcbies,  No.  52,  v\  Bill. 

{b)  Per  Curiam^  Bon  v.  Rollo^  21 
Feb.  1846, 12  D.  1310. 

(c)  Antea^  p.  216. 

Id)  Tarras  v.  Innes,  22  Jan.  1740, 
M.  475,  ElchieB,  No.  21,  v.  Bill ;  Kin- 
iDck  V.  Mercers,  22  Nov.  1748,  M.  477  ; 
Elcbies,  No.  40,  v.  Bill.  '  These  cases 
do  not  seem  to  have  been  intended  to 
lay  down  any  general  principle,  but  to 
have  been  rested  on  the  ground  that 


it  was  reasonable  to  presume,  in  their 
circumetauces,  that  the  bills  were  ac- 
cepted immediately.' 

(e)  Antea^  lb  et  seq. 

if)  Cotton  v.  Uorsmanden,  Prac. 
Reg.  357,  cited  in  Bayley,  349,  note  39. 

(y)  Per  Lord  Ellenborough  ^n  Ken- 
nerley  v.  Nash,  1817,  1  Starkie,  452 ; 
also  in  Doman  v.  Dihden,  1  R.  and  M. 
382. 

(A)  In  the  first  edition,  1  ^^xpressed 
doubts,   whether  interest,   when   not 
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On  bills  pay- 
able by  instal- 
ments. 


AmQTint  of 
interest 


When  an  accepted  bill  or  note  is  payable  by  instalments,  interest 
is  only  recoverable  on  each  instalment  from  the  time  it  falls  due  ; 
because  that  is  the  term  of  payment  applicable  to  it,  unless  there  is 
a  stipulation  that  the  whole  instalments  shall  become  due  at  once, 
on  failure  to  pay  any  one  of  them ;  in  which  case  interest  will  be 
recoverable  on  the  whole  from  the  time  when  the  first  instalment 
became  due,  as  being,  according  to  the  bill  or  note,  the  term  of  pay- 
ment in  that  case  for  the  whole  instalments. 

Interest  on  bills  and  notes  being  exigible  in  Scotland  by  statute, 
and  not,  as  in  England,  merely  as  damage  for  breach  of  contract, 
there  is  no  room  for  an  abatement  of  the  claim,  as  in  England,  on 
equitable  grounds.  It  has  been  held  in  England  (a),  that  a  jury 
^^  may  even  allow  nothing  in  name  of  interest,  in  case  they  are  of 
opinion  that  the  delay  of  payment  has  been  owing  to  the  fault  of 
the  holder."  But  it  does  not  appear  that  such  a  plea  would  be 
admitted  in  Scotland,  in  answer  to  the  statutory  claim  of  interest. 
Such  a  claim  is  equally  available  in  Scotland  against  the  parties 
themselves,  and  against  their  bankrupt  estates.  Interest  is  recoveF- 
able  from  the  dates  mentioned  by  statute  against  all  the  parties  to 
bills  or  notes.  Indeed,  it  would  seem,  even  on  general  principles, 
that  the  drawer  and  indorsers,  by  making  themselves  responsible 
for  the  acceptor's  or  granter^s  failure  in  payment,  become  thereby 
liable  for  the  interest  chargeable  against  him,  as  a  consequence  of 
his  failure.  In  Scotland,  interest  runs  in  all  cases  till  payment  (6). 
The  legal  interest,  5  per  cenLy  is  to  be  contemplated  (c)y  unless 
there  is  a  stipulation  to  the  contrary  (d) ;  ^  and  there  is  no  limit  now 
to  the  rate  which  may  be  stipulated  {e)' 


expressly  stipulated  in  bills  or  notes, 
can  be  recovered  by  summary  dili- 
gence. But,  on  reconsidering  the  Act 
1681,  c.  36,  with  regard  to  bills,  and 
the  12  G.  III.  c.  72,  which  extends  it 
to  promissory- notes,  I  think  that  they 
admit  the  extension  of  summary  dili- 
gence to  the  interest  as  well  as  prin- 
cipal sums  in  bills  or  notes,  and  that 
the  practice,  which  is  to  include  such 
interest  in  letters  of  homing  or  other 
warrants  for  summary  diligence,  is 
correct, 
(a)  Per  Bayley,  J.,  in  Cameron  v. 


Smith,  2  B.  and  A.  308 ;  Du  BeOois  r. 
Lard  WaUrpark,  1822,  Bayley,  351, 
note  45,  1  D.  and  R.  16. 
(6)  1681,  c.  20. 

(c)  Smith  v.  Barlas,  15  Jan.  1857, 19 
D.  267.  This  rate  of  5  per  cent.,  bow* 
ever,  rests  on  custom  ;  and  if  interast 
were  to  rise  or  fall  much  in  the  maiket, 
there  is  no  reason  for  supponng  that  the 
interest  to  be  allowed  by  the  Court  most 
remain  stationary.  See  Boukr.  Btaek- 
wood,  11  Jan.  1695, 4  Br.  Sop.  240. 

(d)  Antea,  p.  15. 

(e)  17  &  18  Vict.  c.  90. 
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3.  Exchange  and  Re-exchange. 

The  next  claims  connected  with  bills,  not  with  promissory-notes, 
are  for  exchange  and  re-exchange.  These  claims  arise  as  to  bills 
drawn  in  a  different  place  or  country  from  that  in  which  they  are 
accepted  and  are  payable. 

When  a  person  residing  in  one  place  or  country  owes  money  to  Exchange. 
a  party  residing  in  another  place  or  country,  he  does  not  in  general 
pay  his  debt  by  transmitting  the  money,  which  would  occasion 
expense  and  risk,  but  endeavours  to  find  out  some  person  who  has 
money  to  receive  in  the  place  where  his  debt  is  payable,  and,  paying 
him  the  amount  of  the  debt,  gets  from  him  in  return  a  draft  to  the 
same  amount  on  his  debtor  in  favour  of  the  person  to  whom  his  own 
debt  is  payable ;  which  draft  being  sent  to  and  presented  by  the 
payee,  and  accepted  and  paid  by  the  drawee,  extinguishes  the 
payee's  claim  on  his  debtor  who  procured  the  draft.  If  this  debtor 
wishes  also  to  bind  himself  to  his  creditor  ex  facie  of  the  draft,  he 
may  take  it  payable  to  himself,  and  then  indorse  it  to  his  creditor. 
Such  a  draft  from  one  country  to  another  is  a  foreign  bill,  and 
from  one  place  to  another  in  the  same  country  is  an  inland  bill. 
These  bills  are  easy  or  difficult  to  procure,  according  to  the  relations 
of  debt  or  credit  subsisting  between  the  two  places  or  countries 
betwixt  which  they  are  required.  For  instance,  if,  on  the  whole 
transactions  between  London  and  Paris,  there  are,  at  any  time,  more 
debts  due  from  Paris  to  London  than  from  London  to  Paris,  a 
person  in  London  who  owes- money  to  another  person  in  Paris  will 
have  no  difficulty  in  getting  a  draft  on  Paris  for  its  amount,  on 
pajring  the  money  to  the  drawer  in  London ;  on  the  contrary,  the 
latter,  having  a  debt  due  to  him  in  Paris,  and  wishing  to  save  the 
expense  and  risk  of  its  transmission  thence,  will  be  glad  to  receive 
the  money  in  London,  on  condition  of  giving  a  draft  for  it  on  Paris. 
In  such  a  case,  the  number  of  persons  in  London  w^illing  to  give 
such  drafts  for  money  paid  to  them  in  London  will  be  greater  than 
the  number  of  persons  wishing  to  purchase  drafts ;  and  hence,  drafts 
on  Paris  will  sell  at  a  discount,  or  for  less  than  the  sum  which  they 
will  entitle  the  holder  to  receive  in  Paris.  This  discount,  which  is 
in  fact  a  sum  paid  by  the  maker  of  the  draft  to  get  ready  money  in 


440  ACTION  AND  DILIGENCE  ON  BILLS.        [Chap.  VH. 

London  for  an  order  of  payment  on  his  debtor  in  Paris,  is  called 
exchange ;  and  the  course  of  exchange  is  said,  in  this  case,  to  be 
against  Paris.  It  is  also  in  favour  of  London,  because  the  number 
of  persons  in  Paris  owing  money  in  London,  and  wishing  to  pur- 
chase drafts  payable  in  London  to  their  creditors,  being  greater 
than  that  of  persons  in  Paris  who  have  claims  on  London,  and  wish 
to  sell  such  drafts,  these  drafts,  not  being  supplied  in  proportion 
with  the  demand,  will  bear  a  premium  in  Paris,  or  a  person  who 
wishes  a  draft  will  pay  more  for  it  than  the  sum  which  it  will  entitle 
him  to  receive  in  London.  This  premium  is  likewise  called  ex- 
change. On  the  other  hand,  if  the  debts  due  in  Paris  to  persons  in 
London  are  smaller  than  those  due  from  London  to  Paris,  drafts 
from  London  on  Paris,  being  few  in  proportion  to  the  demand  for 
them  by  the  persons  wishing  to  pay  debts  at  Paris  by  means  of 
them,  will  be  sold  at  a  premium ;  and  drafts  from  Paris  on  London 
being  numerous  in  proportion  to  the  demand  for  them,  will  be  sold 
at  a  discount.  In  this  case,  the  course  of  exchange  is  in  favour  of 
Paris,  and  against  London.  In  all  these  cases,  the  balance  due 
from  the  one  country  to  the  other,  after  setting  off  their  mutual  debts 
against  each  other,  must  be  paid  by  the  transmission  of  specie,  or, 
which  is  the  same  thing,  by  buying  drafts  from  bankers  on  their 
correspondents  abroad,  with  whom  they  have  a  sufficient  supply  of 
money  to  meet  the  drafts.  It  is  the  expense  of  purchasing  and 
transmitting  this  balance  in  specie^  whether  laid  out  or  paid  to  the 
banker  who  furnishes  it,  which  regulates  the  premium  for  drafts 
at  a  place  against  which  the  exchange  is,  and  the  corresponding 
discount  on  drafts  at  a  place  where  the  exchange  is  in  its  favour. 
The  rate  of  exchange,  therefore,  so  far  as  regards  the  balance  to  be 
sent  from  one  country  to  another,  is  affected,  not  merely  by  the  state 
of  their  mutual  dealings,  but  also  by  the  price  of  specie  in  the  two 
countries,  which  enters  into  the  expense  of  procuring  and  transmit- 
ting this  balance.  There  is  also  anotlier  element,  viz.  the  expresfflon 
of  the  value  of  specie  in  the  currency  of  the  two  countries,  or  the 
value  of  these  different  currencies  compared  to  bullion,  and  conse- 
quently to  each  other.  Lest  there  should  be  a  fluctuation  in  this 
relative  value  betwixt  the  date  of  a  bill  and  its  term  of  payment,  it 
is  expedient,  when  the  draft  has  been  paid  for  in  one  currency,  and 
is  payable  in  another,  to  express  in  it  the  rate  at  which  payment  has 
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been  made,  and  at  which  the  one  currency  is  converted  into  the 
other ;  so  that  if,  from  an  intervening  change  in  the  relative  vahie 
of  the  two  currencies,  the  same  amount  of  currency  which  was  paid 
for  the  bills  cannot  be  got  for  them  at  the  term  of  payment,  the 
drawer  and  indorsers  must  make  up  the  difference,  as  part  of  the 
value  which  they  received  (a).  The  acceptor,  too,  on  the  grounds 
to  be  immediately  stated,  must  be  liable  to  this  consequence,  as 
resulting  from  one  of  the  stipulations  in  the  bill  which  he  has 
accepted. 

This  explanation  will  enable  us  to  understand  also  what  is  meant  Be-cxoban^'o. 
by  re-exchange.  When  a  draft  from  one  place  on  another  is  not 
accepted  by  the  drawee,  or  though  accepted,  is  not  paid,  the  person 
who  has  got  it,  in  order  to  pay  by  means  of  it  a  debt  due  by  him 
where  it  is  made  payable,  must  raise  money  there  otherwise  to  satisfy 
his  creditor ;  or,  what  is  the  same  thing,  the  creditor,  as  holder  of 
the  dishonoured  bill,  is  entitled  to  do  so  in  order  to  pay  himself. 
But  the  most  natural  way  of  doing  so  is  to  draw  a  new  bill  on  the 
drawer  of  the  dishonoured  bill,  and  to  sell  this  draft  for  money  to 
some  person  who  wishes  to  make  a  payment,  by  such  a  draft,  where 
it  is  made  payable.  If  the  debts  due  from  the  place  where  it  is 
made  to  the  place  where  it  is  payable,  are  greater  than  those  due 
from  the  latter  to  the  former,  the  demand  for  such  drafts  will  exceed 
the  supply,  and  the  drawer,  instead  of  selling  his  draft  at  a  discount, 
will  get  a  premium  for  it.  But  when  the  debts  due  from  the  place 
where  it  is  payable  to  the  place  where  it  is  drawn  are  greatest,  there 
will  be  more  persons  wishing  to  raise  money  on  such  drafts  than  to 
give  money  for  them,  and  they  will  be  sold  at  a  discount.  This 
premium  or  discount  is  also  affected,  as  already  stated,  by  any  change, 
betwixt  the  date  of  the  bill  and  the  term  of  payment,  in  the  relative 
value  of  the  currencies  of  the  country  where  it  is  drawn  and  that 
where  it  is  made  payable.  But,  as  full  value  has  been  paid  for  the 
original  bill  to  the  drawer,  the  holder  is  entitled,  on  its  dishonour,  to 
raise  money  to  its  full  amount,  at  his  expense,  in  whatever  currency 
or  at  whatever  rate  of  exchange  it  was  payable ;  and  therefore,  if  a 
re*draft  on  him  for  this  amount  cannot  be  sold  but  at  a  discount, 
the  holder  may  add  as  much  to  his  re-draft  as  will  cover  both  the 
discount  and  the  amount  of  the  original  bill.  This  sum  so  added  to 
(a)  So  found  by  the  I>ord  Chancellor  in  ex  parte  Hoffman,  Cooke,  B.  L.  194. 
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the  re-draft  is  termed  re-exchange.  When  a  pi*emiumy  or,  in  other 
words,  when  exchange  has  been  paid  for  the  original  bill  at  the  place 
where  it  was  drawn,  a  re-draft,  such  as  that  now  mentioned,  at  the 
place  where  the  first  bill  was  payable,  must  be  sold  at  a  discount ; 
or,  in  other  words,  there  must  be  re-exchange  on  it  (unless  the 
course  of  exchange  between  the  two  places  has  altered  during  the 
interval)  ;  because  the  course  of  exchange  must  be  against  the  place 
where  the  original  bill  was  drawn,  and  in  favour  of  the  place 
where  the  re-draft  is  made.  On  the  other  hand,  if  the  original  bill 
has  been  sold  at  a  discount,  from  the  circumstance  of  the  exchange 
being  in  favour  of  the  place  where  it  was  drawn,  and  if  the  course 
of  exchange  has  not  been  altered  between  the  date  of  it  and  of  the 
re-draft,  the  latter,  instead  of^  being  sold  at  a  discount,  will  bear  a 
premium^  and  consequently  no  re-exchange  can  be  charged  against 
the  drawer  of  the  original  bill.  In  the  case  supposed,  the  claim  for 
re-exchange  will  correspond  to  the  premium  paid  for  the  original 
bill.  The  drawer  of  the  original  bill  is  liable  for  re-exchange,  be- 
cause, as  he  has  got  full  value  for  the  bill,  he  must  make  good  its 
amount  where,  it  was  payable,  to  the  person  who  gave  value  for  it ; 
or,  in  other  words,  must  pay  the  re-draft  for  such  a  sum  as  will 
cover  both  this  amount  and  the  discount.  His  liability,  too,  will  be 
the  same,  whether  the  re-draft  has  been  ma^e  by  the  debtor  who 
purchased  the  original  bill,  or  by  his  creditor,  as  the  person  to  whom 
that  bill  is  payable,  and  who,  therefore,  as  coming  in  right  of  his 
debtor,  is  entitled  to  re-draw  for  its  amount.  Any  holder  of  the 
original  bill,  being  entitled  to  receive  its  amount  at  the  place  of 
payment,  has  also  a  right,  failing  payment  of  it,  to  raise  its  amount 
at  that  place  at  the  drawer's  expense  by  a  re-draft  on  him  (a). 

These  remarks  as  to  exchange  and  re-exchange  on  foreign  bills, 
apply  equally  to  inland  bills  drawn  from  one  place  on  another,  as 
the  course  of  exchange  betwixt  them  depends  on  the  same  principles 
as  betwixt  one  country  and  another.  They  are  also  applicable 
where  a  person  gets  an  indorsation  for  value  in  one  place,  to  a  note 
granted  by  a  party  residing  in  another  place,  and  payable  there, 
but  does  not  recover  payment ;  for,  in  that  case,  he  is  entitled  to 
raise  the  amount  of  the  note  in  the  place  of  payment  by  a  re-draft 

(a)  The  nature  of  exchange  and  re-      clearly  by  Pothier,  Control  de  Cha»ge. 
exchange  is  explained  very  briefly  and      Noa.  52  and  64. 
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on  the  indorser ;  and  if  this  can  only  be  done  by  paying  re-exchange, 
that  must  be  chargeable  against  the  indorser. 

It  is  not  necessary,  to  give  the  holder  of  the  oriinnal  bill  a  claim  ^"^  9j*""  ^^' 

•"        C3  o  re-exchange 

for  re-exchange,  that  he  should  re-draw  on  the  drawer  of  that  bill ;  preserved, 
for,  although  he  has  raised  the  amount  of  the  bill  otherwise,  it  will 
be  presumed  that  he  has  incurred  as  much  expense  in  doing  so  as 
by  a  re-draft  (a).  In  one  case  (6),  re-exchange  seems  to  have  been 
found  not  due,  as  there  was  no  re-draft.  Bat  it  is  justly  ob- 
served (c),  that  such  a  re-draft  is  not  required  by  the  Act  1681, 
and  the  decision  would  not  now  be  followed.  It  is  enough  that 
there  is  a  course  of  exchange  betwixt  the  place  where  the  original 
bill  was  drawn,  and  that  where  it  is  payable,  by  which  the  loss  that 
the  bolder  has  suffered  may  be  estimated.  But  if  there  is  no  such 
exchange,  either  direct  or  circuitous,  re-exchange  cannot  be  claimed, 
because  the  holder  of  the  bill  could  not  have  incurred  any  (d).  He 
may,  however,  in  such  a  case,  be  entitled  to  the  damage  incurred 
from  not  obtaining  money  for  the  bill  at  the  place  of  payment, 
though  not  in  name  of  re-exchange.  But  it  will  not  be  an  objec- 
tion against  a  claim  for  re-exchange,  that  there  is  no  direct  course 
of  exchange ;  for,  if  it  is  possible  to  draw  from  the  one  place  to  the 
other  circuitously,  through  another  place,  the  holder  will  be  entitled 
to  the  circuitous  re-exchange  thence  arising,  as  it  will  be  held  to  be 

(a)  In  De  TasUt  y.  Baring^  1809,  and  London,  where  it  was  drawn  ;  and 
11  East.  266,  where  the  question  was,  they  rejected  the  claim,  on  the  ground 
Whether  the  indorser  of  certain  bills  (as  the  Court  afterwards  held),  that 
was  liable  to  the  indorsees  for  re-ex-  there  was  then  no  such  course  of  ex- 
change ?  Lord  EUenborough  left  it  to  change.  At  the  time  when  the  bill, 
the  jury  to  find  re-exchange  due,  if  which  was  drawn  in  London  upon 
the  plaintiffs  "  had  either  paid  or  be-  Lisbon,  became  payable,  the  latter 
come  liable  for  re-exchange  them-  place  was  in  possession  of  the  Freucli, 
selves;"  and  this  direction  was  approved  who  had  excluded  the  English  from 
of  by  the  Court.  The  case  was  decided  it,  and  it  was  blockaded  by  an  English 
on  another  ground,  to  be  afterwards  squadron.  It  became  therefore  a  ques- 
noticed.  tion,  whether  there  could  legally  be 

(6)  Forbes,   201,  Boick  v.   Black-  any  re-drawing,  or  consequently  any 

wood.  re-exchange  with  a  country  which  was 

(c)  Forbes,  Und.  then  hostile  to  this  country.     But  this 

(</)  In  the  preceding  case   of  De  question  was  not  decided,  the  Court 

Tastet  V.  Baring^  the  claim  of  re-ex-  holding,  as   ahready  mentioned,   that 

change  was  left  with  the  jury,  as  de-  the  jury  had  decided  on  the  ground  of 

pending  on  the  fact,  whether  there  was  there  not  being  then,   in   fact,   any 

then  any  course  of  exchange  betwixt  course  of    exchange  betwixt  Lisbon 

I^isbon,  where  the  bill  was  payable,  and  this  country. 
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his  only  expedient  for  raising  the  amount  of  the  bill  at  the  place 
where  it  ought  to  have  been  paid.  In  the  case  last  cited  (a),  al- 
though there  was  an  instance  or  two^  when  the  bill  in  question 
was  dishonoured,  of  an  exchange  of  bills  betwixt  Lisbon  and  this 
country  ^^  through  the  medium  of  other  bills  on  Hamburgh  and 
America,"  the  claim  for  re-exchange  was  rejected,  as  there  was  not 
then  any  regular  course  even  of  circuitous  re^xchange.  But,  in 
another  case  (6),  where  a  note  had  been  accepted  payable  at  Paris, 
Dover,  or  London,  according  to  the  course  of  exchange  on  Paris, 
and,  when  the  note  became  payable,  the  direct  exchange  between 
Paris  and  this  country  was  interrupted  by  a  war  with  France,  the 
defendant  was  held  liable,  not  by  the  direct  course  of  exchange 
when  the  note  was  granted,  but  according  to  a  circuitous  course  of 
exchange  through  Hamburgh,  which  was  the  only  exchange  that 
existed  when  it  became  payable.  It  might  have  been  doubted, 
whether  a  re-draft  from  Paris  on  London  would  have  been  then 
lawful,  seeing  France  was  at  war  with  this  country.  But  the 
holder  s  claim  to  circuitous  re-exchange  was  sustained,  from  the 
necessity  of  the  case. 
Circuitous  No  doubt,  when,  without  such  necessity,  the  holder  re-draws 

circuitously  for  his  own  convenience,  he  cannot  claim  circuitous 


exchange.  But  if  the  bill,  before  it  reaches  him,  has  been  indorsed 
by  several  parties  at  different  places,  he  is  entitled  to  re-draw  on  the 
last  indorser,  or  on  any  previous  indorser,  for  its  amount,  and  fcnr 
re-exchange,  as  between  the  place  of  payment  and  such  party's 
residence ;  and  each  indorser  being  entitled  to  re-draw  thus  on  his 
previous  indorser  (adding  always  to  the  re-draft, the  re-escchange 
between  their  respective  places  of  residence),  the  drawer,  on  whom 
the  first  indorser  is  entitled  to  draw,  will  thus  be  liable  for  the 
accumulation  of  all  the  different  re-exchanges  which  have  been 
incurred  between  the  several  indorsers.  Thus,  in  the  case  (c)  of  a 
bill  drawn  from  London  on  Paris,  which,  after  being  indorsed  to 
two  parties  at  Amsterdam  successively,  came  at  last  into  the  hands 
of  a  person  in  Paris,  who,  on  its  being  dishonoured,  re-drew  for 

(a)  Antea,  p.  443,  note  (d).  uDanimouslj  by  the  Court  of  Commoti 

(6)  Pollard  v.  Herries,  1803,  3  Bee.      Pleas, 
and  Pull.  336.     The  doctrine  stated  in  (c)  Mellish  v.  Simeon,  1794,  2  H. 

the  text  was  laid  down,  in  this  case,      Bl.  378,  decided  by  the  Court  erf  Com- 
mon Pleas. 
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re-exchaDge  on  his  indorser  at  Amsterdam,  it  was  decided  that  the 
original  drawer  in  London  was  liable,  not  merely  for  direct  re-ex- 
change between  London  and  Paris,  but  for  the  whole  re-exchange 
occasioned  by  re-drawing  circuitously  through  Amsterdam.  It  has 
been  said,  that  the  drawer  ought  not  to  be  liable  for  any  but  the 
direct  re-exchange  between  the  place  of  drawing  and  the  place  of 
payment,  unless  he  has  given  permission  to  negotiate  the  bill  in 
other  places  (a).  But  such  a  permission  is  implied  by  the  drawer 
issuing  a  negotiable  document,  since  the  holder  for  the  time  is  en- 
titled to  indorse  it  to  any  person  he  pleases ;  and,  on  the  other  hand, 
the  last  holder,  being  entitled,  in  case  of  its  dishonour,  to  re-draw 
on  any  previous  indorser,  in  order  to  make  good  his  recourse  against 
such  indorser,  who  again  has  a  right  to  do  the  same  with  any  prior 
indorser,  the  drawer,  as  he  is  liable  for  all  the  consequences  of  dis- 
honour, must  be  liable  for  the  accumulated  re-exchange  arising  on 
the  successive  re-drafts,  because  that  results  from  the  negotiability 
of  the  document  which  .he  has  issued. 

The  Act  1681,  c.  20,  provides,  that  the  holder  of  a  bill  shall  be  exchan^  and 
entitled,  in  case  it  is  dishonoured,  to  recover  both  exchange  and  ^^"^^^  *°^®* 
re-exchange.  Exchange,  as  already  explained,  is  the  premium 
sometimes  paid  in  one  place  for  procuring  a  bill  there  to  be  paid 
in  another  place.  But  all  which  the  holder  of  the  bill  can  require, 
on  the  other  hand,  is,  that  he  should  get  back  the  amount  of  the  bill 
which  he  has  thus  bought.  He  is  therefore  entitled  to  re-exchange 
only  as  the  necessary  expense  of  raising  the  amount  of  it  by  a  re- 
draft on  the  original  drawer  or  the  indorser.  But,  by  thus  getting 
its  amount,  he  is  fully  indemnified,  and  is  not  entitled,  besides^  to 
the  exchange,  because  that  would  be  to  rejfay  him  again  part  of  the 
value  given  for  the  bill.  The  meaning  of  the  Act,  as  interpreted 
by  Forbes  (6),  is,  that,  if  the  holder  of  a  dishonoured  bill  gets  ex- 
change, or  the  amount  of  the  premium  which  he  has  paid  at  the 
place  of  drawing,  it  must  be  deducted  from  the  re-exchange  claimed 
by  him,  so  that  he  will  get  nothing  as  re-exchange  but  the  sum  by 
which  the  discount  paid  in  raising  money  on  the  re-draft  exceeds 
the  premium  paid  for  the  original  bill.  There  cannot  be  such  an 
excess,  unless  the  rate  of  exchange  betwixt  the  two  places  has  fluc- 
tuated between  the  dates  of  the  draft  and  of  the  re-draft,  since  it 
(a)  Forbes,  156  ;  Glen,  274-5,  2d  edit.  (b)  154. 
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Is  accoptor 
liable  for  re- 
exchange  ? 


has  been  showD,  that,  if  it  remains  the  same,  the  discount  on  the 
re-draft  must  be  equal  to  the  premium  on  the  bill.  In  this  last 
case,  the  bill-holder,  if  he  gets  the  amount  of  exchange,  can  have 
no  separate  claim  for  re-exchange.  But,  although  this  seems  to 
be  the  true  explanation  of  the  Act,  the  simplest  way  probably  is, 
to  consider  re-exchange  as  meaning  the  whole  discount,  without 
dedaction,  which  is  paid  in  raising  money  on  the  re-draft,  and  to 
allow  this  alone,  as  is  done  in  England,  without  reckoning  anything 
separately  for  exchange.  The  only  case  in  which  the  other  rule 
now  mentioned  must  be  adopted  in  Scotland,  is  where  a  certain 
sum  is  expressly  mentioned  in  the  bill  as  exchange,  in  which  case 
there  may,  according  to  the  Act  1681,  be  summary  diligence  for  it, 
as  well  as  for  the  amount  of  the  bill.  In  all  other  cases,  it,  as  well  as 
the  re-exchange,  which  from  its  nature  cannot  be  ascertained  before- 
hand, is  recoverable  by  ordinary  action,  or,  according  to  the  Acts 
1681  and  1696,  may  be  added  to  the  charge  in  case  of  a  suspension. 
Although  the  drawer  and  indorsers  are  undoubtedly  liable  for 
re-exchange,  it  has  been  much  disputed  whether  the  acceptor  is 
liable.  In  England,  it  has  been  repeatedly  held  that  he  is  not. 
The  ground  of  these  decisions  appears  to  be,  that  the  drawee,  by 
his  acceptance,  becomes  liable  only  for  the  sum  in  the  bill  with 
interest,  and  that  re-exchange  is  a  species  of  indirect  damage,  for 
which  he  is  not  bound  (a).     But  it  is  in  truth  damage  arisiiig 


(a)  In  Napier  v.  Schneider^  1810, 
12  East.  420,  which  was  an  action 
against  the  acceptor  of  a  bill  drawn  in 
Scotland  and  accepted  in  England,  but 
not  paid,  the  Court  of  Kind's  Bench, 
on  being  moved  to  direct  the  Master  to 
tax,  not  only  principal,  interest,  and 
costs,  but  re-exchange,  refused  the  last, 
saying  that  the  acceptor  only  bound 
himself  according  to  the  law  of  the 
country  where  he  accepted,  leayiug  to 
the  holder  his  recourse  over  against 
the  drawer,  and  that  they  would  only 
refer  to  the  Master  to  compute  what 
was  due  on  the  bill  itself. 

In  Woolsey  y.  De  Crawford^  2  Camp. 
445,  which  was  an  action  against  the 
acceptor  of  a  bill  drawn  at  Quebec  and 
accepted  in  England,  the  plaintiff  hav- 


ing demanded  10  percent,  as  re-ex- 
change, which  he  said  that  he  had 
been  obliged  to  pay.  Lord  EUeDborongh 
observed,  *^You  may  as  well  state, 
that,  by  reason  of  the  bill  not  being 
paid,  the  plaintiff  was  obliged  to  raise 
money  by  mortgage.**  His  Lordship 
then  proceeded  to  say,  that  the  pn^ier 
recourse  for  such  claim  is  against  the 
drawer,  who  ^^  undertakes  that  the  bill 
shall  be  paid,  or  that  he  will  indemnify 
the  holder  against  the  eonaeqaenoet,** 
but  that  the  acceptor*8  contract  is 
only  to  pay  the  sum  in  the  bill,  with 
interest  at  the  legal  rate,  when  it 
is  due.  A  similar  opinion  was  inti- 
mated by  Lord  Tenterden  in  Dawsom 
V.  A f organ  (K.  B.  1829),  9  B.  and 
Or.  618. 
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directly  from  the  acceptor's  breach  of  contract,  being  the  expense 
of  raising  the  amount  of  the  bill  in  the  readiest  way,  to  obviate  the 
consequences  of  its  non-payment.  It  is  not,  therefore,  like  the  case 
put  in  one  of  the  decisions,  where  money  is  raised  by  mortgage  in 
consequence  of  non-payment  of  the  bill,  since  there  is  no  neces- 
sary effect  of  non-payment.  If  the  drawer  or  indorser  is  liable 
for  such  damage  to  the  holder,  there  seems  to  be  no  reason  why 
the  acceptor,  who  is  more  immediately  bound  to  him,  should  not 
also  be  liable  for  this  direct  consequence  of  his  breach  of  contract. 
Further,  it  has  been  justly  remarked  (a),  that  the  acceptor  would 
reap  no  benefit  by  being  free  from  the  holder's  claim,  since  the 
drawer,  who  is  liable  to  the  holder,  would  have  a  claim  of  relief 
against  him.  But  he  appears  to  be  directly  liable  for  this  claim,  as 
much  as  .the  drawer.  Accordingly,  in  the  old  law  of  France  (6), 
he  was  liable  for  re-exchange,  although  the  modem  law  of  that 
country  does  not  clearly  enact  his  liability  (c).  In  England,  a 
learned  writer  on  bills  of  exchange  (d)  suggests  that  he  ought  to 
pay  it. 

In  an  English  case  (^),  where  certain  bills  had  been  drawn 
from  Philadelphia  on  London,  and  accepted  there,  but  not  paid,  and 
where  it  appeared  that,  by  a  law  of  Pennsylvania,  the  drawer  and 
all  concerned  were  liable  for  20  per  cent  advance,  as  damage,  on  all 
bills  drawn  on  Europe  and  returned  protested  (which  sum  was 
alleged  to  be  partly  on  account  of  re-exchange,  as  there  was  no 
course  of  exchange  with  London,  where  the  bills  were  payable), 
the  Lord  Chancellor  decided,  that  the  drawer,  who  had  drawn  the 
bills  by  desire  of  a  third  party  in  payment  to  him,  was  entitled  to 
prove  for  this  claim  of  damage  on  the  acceptor's  bankrupt  estate, 
he  alleging  that  he  had  paid,  or  was  liable  to  pay  it.  The  decision 
turned  on  a  question  peculiar  to  English  bankrupt  law,  viz.  whether 
such  a  claim  was  a  contingent  debt,  or  an  actual  debt  at  the  time  of 
the  original  contract.     But  it  was  admitted  to  be  a  good  claim 

(a)  1  BeU,  407.  (d)  Bayley,  353,  note  49. 

(&)  Pothier,  No.  117.     Depuys  de  la  (e)  Francis  v.  Rucker,  Ambler,  672. 

Serra,  Chap.  15,  and  Chap.  16,  §§  1,  2.  The  same  case  is  cited  iu  2  Brown's 

(c)  Vide  Code  de  Commerce,  T.  8,  Chancery  Cases,  599.    But  the  account 

§  13,  No.  182,  which  seems  rather  to  of  it  given  there  is  taken  from  the 

imply  that  the  drawer  and  indorsers  Report  by  Ambler. 
are  alone  liable  for  re-exchange. 


448  ACTION  AND  DILIGENCE  ON  BILLS.        [Chap.  VH. 

against  the  acceptor,  whether  against  his  bankrupt  estate  or  not. 
This  case  seems  to  prove  that  the  drawer  at  least  is  entitled  to  claim 
re-exchange  from  the  acceptor.  It  has  been  said  (a),  that  the  de- 
cision was  given  on  the  ground  of  the  claim  in  question  consisting 
of  conventional  damage.  That  ground  of  decision,  however,  was 
admitted  only  as  to  the  ranking  of  the  claim  on  the  acceptor's  estate, 
in  order  to  prove  that  it  was  a  subsisting  claim  at  the  date  of  the 
bill,  which,  by  the  law  of  England,  might  be  ranked,  not  a  contin- 
gent claim,  which  could  not  have  been  ranked.  But  it  was  not 
disputed  that  such  a  claim,  whether  contingent  or  not,  would  have 
been  competent  against  the  acceptor.  Though  called  a  claim  of 
damage,  it  included  re-exchange ;  and  indeed  re-exchange,  in  all 
cases,  is  a  species  of  damage.  But,  if  the  acceptor  is  liable  for  it  to 
the  drawer,  he  seems  to  be  equally  liable  to  the  holder. 
Reasons  for  It  has  been  urged  (6),  against  the  acceptor's  liability  for  it,  that 

liabmtyf  ^  he  has  no  concern  with  the  loss  which  the  drawer  or  indorser  may 
sustain  by  being  obliged  to  repay  more  as  re-exchange  than  they 
have  got  as  exchange,  as  that  arises  from  the  circumstance  of  the 
drawer  taking  payment  of  his  debt  by  a  bill,  with  which  the  acceptor, 
being  liable  to  him  merely  in  the  debt,  has  no  concern.  This  argu- 
ment, however,  Ist,  is  opposed  to  the  decision  now  cited,  which  im- 
plies that  the  drawer  has  a  claim  against  the  acceptor  for  re-exchange. 
2dli/y  It  is  not  applicable  to  the  indorser^ s  claim  for  re-exchange ; 
because  an  indorser  has  no  concern  with  the  acceptor's  original 
debt  to  the  drawer,  but  looks  only  at  the  absolute  acceptance  whidi, 
on  non-payment,  must  subject  the  acceptor  to  re-exchange,  as 
damage  arising  from  his  breach  of  acceptance.  3tZ/y,  Even  as  to 
the  drawer,  the  acceptor  substitutes  his  absolute  acceptance,  with 
all  its  consequences,  for  the  original  debt.  He  is  primary  debtor ; 
and  whatever  damage  the  drawer  and  indorsers  are  liable  for  to  the 
holder  from  his  non-payment,  he  must  refund,  as  they  were  entitled 
to  rely  on  the  fulfilment  of  his  acceptance.  To  the  drawer  his 
liability  for  re-exchange  as  damage  is  more  direct,  inasmuch  as  he 
is  directly  liable  to  him  under  his  original  obligation.  Bat  it  has 
been  said  further,  that  the  drawer  or  holder  receives  value  for  the 
re-exchange,  if  he  recovers  the  amount  of  the  bill  from  the  acceptor 
at  the  place  of  payment^  as  its  amount  there  is  just  what  it  woold 
(a)  Glen,  272,  2d  edition,  note.  (6)  Ibid. 
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be  pliu  the  re-exchange,  if  paTtnent  were  made  at  the  place  where 
it  was  drawn.  This  remark  does  not  inclade  the  case  where  the 
acceptor  makes  payment  at  a  different  pUce  from  the  proper 
place  of  payment;  and  indeed  it  is  admitted  that,  in  such  a  case, 
he  must  pay  re-exchange  between  the  place  of  actual  payment 
and  the  place  where  it  should  have  been  made.  Moreover,  with 
reference  to  the  case  of  payment  being  made  at  the  proper  place,  it 
ia  here  erroneously  assumed,  that  the  acceptor  pays  the  bill  when 
re-exchange  is  incurred  by  the  re-draft,  whereas  it  is  his  non- 
payment that  makes  the  re-draft  necessary.  Although,  therefore, 
payment  of  the  bill  by  him  at  the  time  of  the  re-draft  might  cover 
the  re-exchange  due  then,  it  may  not  do  so  afterwards,  because  it 
may  be  recovered  (after  a  re-draft  has  been  made  at  a  certmn  dis- 
count), when  it  bears  a  smaller  discount ;  and  when,  therefore,  cash 
at  the  place  of  payment  is  proportionally  of  less  value  than  at  the 
time  of  the  re-draft.  The  holder  or  any  party  in  right  of  the  bill  is 
entitled  to  recover  from  the  acceptor  the  difference  occasioned  by 
this  fluctuation,  as  they  have  suffered  loss  to  that  extent  through 
hb  failure  to  pay.  But,  besides,  the  argument  now  stated  overlooks 
the  accumolated  re-exchange  arising  from  re-drafts  that  may  be 
made  circuitously,  first  by  tlie  holder  on  his  immediate  indorser, 
and  then  by  each  indorser  on  the  prior  indorser  up  to  the  drawer. 
Such  re-drawing,  with  all  the  re-exchange  consequent  on  it,  has 
been  held  chargeable  agmnst  the  drawer,  or  any  indorser  with  whom 
the  re-drawing  terminates,  in  respect  of  their  having  drawn  or 
indorsed  an  instrument  which  was  thus  negotiable ;  aud  the  same 
claim  seems  to  be  competent  against  the  acceptor,  from  his  ac- 
ceptance of  it.  He  is  liable  therefore,  nomine  damni,  for  all  re- 
exchange,  whether  direct  or  circuitous,  incurred  by  the  person  who 
holds  the  hill  when  payment  is  recovered  from  him. 

In  the  case  (a)  of  a  bill  for  2800  star  pagodas  drawn  in  tliis  ^'?»  <•'  "- 
country  on  India,  discounted  in  India  by  the  payee  with  the  plain- 
tiffs, who  gave  him  the  then  current  rate  of  exchange  for  it,  the 
bill  being  returned  protested  for  non-acceptance,  the  plaintiffs  were 
foand  entitled  to  claim  from  the  defendant  at  the  rate  of  10s.  per 
pagoda,  besides  5  per  cent,  on  its  amount  from  the  expiration  of  thirty 
((■)  Atttiol  V.  Thomat,  1787,  2  T.  R.  52,  decided  by  the  Court  of  Eing'B  Bench. 


expenses. 
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days  after  notice  to  him  of  its  return^  this  rate  being  established  by 
usage  in  such  cases,  in  order  to  cover  exchange,  intei*est,  and  all 
incidental  charges.  There  does  not  appear  to  be  any  separate  rate 
of  re-exchange  between  this  country  and  India. 

4.  Damage  and  Expenses. 

Damage  and  The  Act  1681,  c.  20,  further  authorizes  the  recovery  of  damage 

and  expenses  by  an  ordinary  action,  or  by  adding  them  to  the 
charge  in  case  of  a  suspension.  Damage  refers  to  nothing  but  the 
direct  loss  occasioned  by  want  of  the  money,  and  cannot  relate 
to  consequential  loss,  for  instance,  to  the  privation  of  profit  which 
the  holder  might  have  got  by  employing  the  proceeds  of  the  bill  in 
some  commercial  speculation.  In  an  old  case  (a),  it  was  decided 
that  damage  was  not  necessarily  restricted  to  the  legal  interest. 
When  a  bill  drawn  abroad  on  England  has  been  dishonoured  only 
in  part,  damage  is  allowed  only  in  proportion  to  the  sum  for  which 
it  is  dishonoured,  not  on  its  whole  amount  (6).  Under  the  head  of 
expense,  on  the  other  hand,  are  comprehended  all  expenses  incurred 
through  non-payment  of  the  bill  or  note,  such  as  the  expense  of 
protesting  and  notifying  its  dishonour,  the  commission  paid  for  an 
•  agent's  trouble  in  raising  money  on  the  re-draft,  etc.  The  rule  as 
to  the  expenses  of  diligence  on  bankers'  notes  has  been  already 
explained  (c).  It  has  been  decided  jn  England,  that  an  iudorser 
is  not  entitled  to  recover  from  the  acceptor  the  costs  of  an  acti<m 
against  him  by  the  last  indorsee,  though  the  result  (it  was  said) 
would  have  been  different  if  the  acceptor  had  applied  to  stay  pro- 
ceedings against  himself  (d).  In  another  case  (^),  where  an  accom- 
modation-acceptor of  a  bill  had  been  obliged  to  pay  the  costs  of  two 
arrests,  by  an  indorsee,  one  against  himself,  and  the  other  against 
the  party  for  whom  he  had  accepted,  he  was  found  not  entitled  to 
recover  these  costs  against  a  party  who  was  held  to  have  improperly 

(a)  Bouk  y.  Blackwood,   11   May  (e)  Roach  y.  Thompson^  I  CaxidFtij. 
1695,  4  Br.  Sup.  240.                   «           194.     Vide  also,  to  the  same  effect* 

(b)  Laing  Y,  Barclay,  3  Stark.  41.         BUaden  y.   Charles,  C.  P.,  7  BinglL 

(c)  Antea,  p.  429.  246 ;  and  Stoven  v.  Taylor,  1  Nev.  and 
(cO  Dawson  v.  Morgan  (K.B.  1829),      Mann.  260.    But  vide  Chitty,  440,  and 

9  B.  and  Cr.  618  ;  but  vide  CJiitty,  p.      cases  there  cited. 
440,  and  cases  there  cited. 
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given  it  to  the  holder,  in  respect  that  he  should  have  paid  it  to  the 
holder  immediately,  without  costs. 

It  has  been  said,  that  the  drawer  is  not  liable  to  re-exchange, 
if  payment  should  fail  through  the  acceptor's  intervening  death; 
because  re-exchange  is  a  species  of  damage,  and  he  ought  not  to  be 
made  liable  in  damage  for  an  occurrence  which  he  could  not  fore- 
see or  prevent  (a).  But,  as  both  the  drawer  and  indorser  guarantee 
payment  absolutely,  they  should  be  liable  for  re-exchange  on  non- 
payment. It  is  claimed  from  them  not  in  pcenarn^  but  as  a  repara- 
tion to  the  holder  for  non-performance  of  the  contract  which  they 
have  guaranteed.  Even  the  acceptor's  estate  appears  to  be  liable 
for  re-exchange  in  such  a  case,  since  he  was  bound  to  have  left 
funds  to  meet  his  acceptance  (5). 


Section  IV. 


PROOF  AGAINST  THE  SEVERAL  PARTIES  TO  BILLS  OR  NOTES. 


1.  Proof  of  the  making  of  the  Bill. 

It  must  be  proved  that  the  bill  or  note  was  made  or  executed.  Proof  of  the 
It  is  necessary  in  most  cases  to  do  this  by  the  best  evidence,  viz.  been  made. 
the  document.  But,  if  it  has  been  lost  or  destroyed,  its  contents 
may  be  established,  as  already  mentioned  (c),  by  a  proving  of  the 
tenor.  In  such  a  process,  writings  referring  to  the  writ  which  has 
been  lost  are  sometimes  necessary,  as  adminicles  of  evidence,  to 
show  that  it  existed.  But  in  personal  obligations,  to  which  often  no 
other  writings  bear  reference,  such  adminicles  are  dispensed  with, 
and  parole  evidence  of  their  contents  is  accounted  suiRcient  {d),    A 


(a)  Forbes,  157-8,  who  cites  Ken- 
nedy V.  HutcMsorij  8  July  1664,  M. 
1496,  where  the  payment  of  a  bill  hav- 
ing been  retarded  by  the  acceptor's 
death,  the  Court  found  that  there  was 
neither  exchange  nor  re-exchange,  as 
there  was  no  mora;  but  that  the 
drawer,  aa  well  as  the  acceptor's  re- 
preaentativeB,    were    liable   only    in 


the  single  value.  It  may  be  doubted 
whether  this  decision  would  be  now 
followed. 

(b)  As  to  the  question  how  far  these 
claims  bear  interest,  vide  Chapter  on 
Bankruptcy. 

(c)  Antea^  284  et  seq. 

(d)  Ersk.  iv.  1,  55 ;  Dickson  on  Evi- 
dence, §§  110-183. 
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Sigfn&tures 
presumed  to  be 
genuine. 


copy  of  the  bill^  if  it  can  be  procured,  will  be  admitted  as  good 
evidence  (a). 

When  the  original  bill  or  note  is  forthcoming,  it  is  not  necessary 
in  Scotland,  as  in  England,  to  prove  the  signatures  of  the  parties. 
The  document  is  held  to  be  probative,  both  as  to  the  genuineness 
of  the  date  and  of  the  signatures,  unless  it  is  alleged  that  they  are 
not  genuine.  In  that  case,  it  would  appear  that  the  party  alleging 
forgery  must  prove  it  (6),  otherwise  the  genuineness  of  the  signa- 
tures will  be  presumed  (c).  This  presumption,  that  the  signatures 
are  genuine,  is  applicable  to  indorsements,  when  founded  on  to  com- 
plete the  holder^s  right ;  for  instance,  to  an  indorsement,  whether 
general  or  special,  by  the  payee  to  the  holder.  It  will  likewise  be 
presumed,  in  case  of  action  or  diligence  on  ft  bill  or  note  payable 
to  a  particular  person  or  specially  indorsed,  that  the  possessor  of  the 
document  is  payee  or  special  indorsee,  although  that  presumption 
may  be  redargued  by  contrary  evidence.  The  debtor,  however, 
cannot  safely  pay  to  the  possessor  of  the  bill  or  note,  without  being 


(a)  Such  doctrine  was  held  by  Holt, 
C.  J.,  1  Lord  Raym.  731,  in  a  case 
where  the  defendant  had  torn  his  own 
note.     See  Dickson,  §§  134-150. 

(6)  Vide  Alison  v.  Gordon^  17  Dec. 
1701,  M.  16705-6,  where  the  proof 
appears  to  have  been  thrown  on,  and 
undertaken  by,  the  person  alleging  the 
forgery.  The  same  course  appears  to 
have  been  followed,  since  jury  trial 
was  introduced  in  Scotland.  Vide 
Hepburn  v.  Cowan^  14  July  1817,  1 
Murr.  261 ;  Lindsay  v.  Gilchrist,  12 
July  1822,  2  Murr.  97  ;  Synie  v.  Mar- 
shaU,  26  Sept.  1825,  2  Murr.  536. 

(c)  Per  President  Boyle :  "  The  bur- 
den  of  proof  undoubtedly  lies  upon 
the  party  who  impugns  the  signature  ;^* 
Gellatly  y.  Jones,  11  Mar.  1851,  18  D. 
961.  This  rule  (as  will  further  be  seen 
from  the  cases  referred  to  in  the  first 
part  of  the  next  article)  seems  now 
too  well  settled  in  practice  to  be  dis- 
turbed ;  but  it  has  not  escaped  criti- 
cism, and  exceptions  have  been  sug- 
gested. Lord  Moncreifif,  speaking  of  an 
action  on  a  bill,  to  which  the  defence 


was  forgery,  says:  **The  Sheriff  laid 
the  onus  on  the  pursuer  of  the  action, 
as  the  party  founding  on  an  instru- 
ment no  way  authenticated,  except  by 
a  subscription  alleged  to  be  that  of  the 
apparent  obligant,  the  body  of  it  being 
in  the  hand  of  the  author  of  the  party 
founding  on  it  as  creditor.  There 
seems  to  be  much  reason  in  this ;  and 
though  it  has  not  been  always  obeerred, 
and  might,  if  not  cautiously  admini- 
stered, be  liable  to  abuse,  the  Lord 
Ordinary  thinks,  and  has  long  thought, 
that  it  is  in  many  cases  the  just  piin- 
ciple.  For  to  put  a  man  to  pio?<e 
the  negative,  that  certain  words  or 
letters  are  not  of  his  writing,  merdy 
because  another  has  impudently  put 
the  paper  in  circulation, — ^where  there 
is  no  statutory  attestation,  and  no  evi- 
dence whatever  of  his  having  written 
it  is  offered, — has  always  seemed  to  him 
to  be  a  system  which  in  many  atom- 
tions  must  be  calculated  to  expose 
innocent  parties  to  the  skilful  msehi- 
nations  of  sharpers.'*  Maedonaid  v. 
Gilmour,  9  Mar.  1839,  1  D.  706. 
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certain  that  he  is  in  tittUo  of  it,  because  the  latter  cannot  otherwise 
give  a  valid  discharge  of  the  debt. 


2.  Proof  of  Defences. 

Although  there  is  a  presumption  in  favour  both  of  the  hoIder^s 
right,  and  of  the  obligations  arising  from  the  several  signatures,  this 
presumption  may  be  redargued,- 

1.  By  proving  that  any  of  the  signatures  is  not  genuine.    Such  pefence  of 
a  forgery  is  truly  no  signature.    No  reduction  therefore  is  necessary 
to  absolve  him,  as  the  signature  is  not  his  deed.     Its  falsehood  may 
be  pleaded  by  exception,  either  in  defence  against  an  action,  or  as 
a  ground  for  suspending  diligence  (a).     The  mode  of  proceeding 
with  reference  to  such  an  exception,  which  is  applicable  also  to 
other  deeds,  need  not  be  here  detailed.     ^  It  is  a  question  for  a  jury^ 
whether  the  bill  is  forged  or  not.    When  the  person  impugning  the 
signature  has  obtained  an  issue  of  forgery,  it  is  competent,  whether 
the  issue  have  been  allowed  in  an  action  (6),  or  in  a  suspension  (c), 
for  the  person  supporting  the  signature,  if  he  have  laid  the  requisite 
foundation  in  his  record  (d),  to  obtain  an  issue  of  adoption.     But 
the  issues  of  forgery  and  adoption  must  be  separate,  the  impugner 
standing  pursuer  in  the  former  and  defender  in  the  latter  (e).     If 
an  issue  of  forgery  alone  be  allowed,  it  is  incompetent  to  lead  evi- 
dence of  adoption  in  reply  to  it  (/).     The  cases  in  which  caution 
or  consignation  is  required  in  suspension  on  the  ground  of  forgery, 
have  already  been  noticed  (gr).' 


(a)  In  Alison  v.  Gordon^  17  Dec. 
1701,  M.  16705,  forgery  was  allowed 
to  be  proved  in  a  suspension  of  a  charge 
on  a  bill.  Vide  a  detail  of  this  case  in 
Forbes,  82-6.  In  Robertson  y.  Alisons, 
7  Dec.  1743,  M.  6774,  and  A,  v.  Z?., 
16  June  1747,  Morr.  ibid.,  forgery  was 
also  allowed  to  be  proponed  by  excep- 
tion in  a  process  of  suspension,  al- 
though, in  the  latter  case,  there  appear 
to  have  been,  besides,  separate  pro- 
cesses of  improbation.  Indeed,  the 
competency  of  proponing  falsehood  by 
exception  is  recognised  so  early  as  the 
Act  1567,  c.  63,  which  contemplates 


the  proponing  of  it  in  this  way,  as  well 
as  by  way  of  action.  Vide  the  same 
doctrine  in  Stair,  iv.  41,  39 ;  Bank- 
ton,  i.  10,  217  ;  Ersk.  iv.  4,  68. 

(6)  Miller  v.  Little,  22  Jan.  1831,  9 
S.  328. 

(c)  Findlay  v.  Carrie,  7  Dec.  1850, 
13  D.  279. 

{d)  As  to  what  are  relevant  state- 
ments of  adoption,  see  antea,  p.  218. 

(e)  Rathbone  v.  Glenny,  18  Mar. 
1833,  11  S.  574. 

(/)  Gellatly  v.  Jones,  11  Mar.  1851, 
13  D.  961. 

{ff)  Antea,  p.  407. 
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Evidenoe. 


Defence  of 
Titiation. 


^  The  evidence  in  cases  of  forgery  may  consist  of  the  evidence 
of  parties  familiar  with  the  handwriting  of  the  impugner,  of  the 
evidence  from  comparison  of  the  alleged  forgery  with  genuine 
writings  of  prior  date,  of  the  evidence  of  engravers  or  other  experts, 
and  of  any  evidence  of  the  circumstances  attending  the  making  and 
circulation  of  the  bill  in  dispute,  tending  to  satisfy  the  jury  as  to 
whether  it  is  genuine  or  not.  It  would  not  be  sufficient  to  rest  on 
any  one  of  these  kinds  of  evidence ;  and  on  the  evidence  of  experts 
in  particular,  little  reliance  is  to  be  placed  (a).  It  is  competent  for 
the  pursuer  of  the  issue  of  forgery,  to  prove  that  other  signatures 
to  the  bill  besides  his  own  have  been  forged  (b) ;  that  his  own 
signature  has  been  forged  to  other  bills  in  similar  circumstances  (c) ; 
and,  indeed,  he  has  been  allowed  to  prove  that  the  drawer  of  the  bill 
is  a  notorious  forger  (d)  ;  and  on  the  same  principle  he  would  be 
allowed  to  prove  previous  specific  acts  of  forgery  (e).  It  would 
seem,  however,  to  be  unjust  to  allow  him  to  enter  on  such  lines  of 
proof  without  previous  notice  of  them  in  the  record  ;  but  it  is  right 
to  mention,  that  in  criminal  cases  somewhat  similar  lines  of  proof 
have  been  allowed,  with  doubtful  justice,  to  be  gone  into,  with- 
out notice.  Thus,  in  charges  of  forging  and  uttering  base  coin, 
previous  instances  of  uttering,  where  necessary  to  establish  guil^ 
knowledge  in  the  accused,  have  been  allowed  to  be  proved,  though 
not  mentioned  in  the  indictment  (/).' 

It  may  be  urged  against  payment  of  a  bill  or  note, — 

2.  That  it  has  been  altered  or  erased  in  essentialibua  since  it  was 

signed.     The  grounds  and  limits  of  this  defence  have  been  already 

explained  (c/).    It  may  be  pleaded  either  against  an  action,  or  in  a 

suspension  of  a  charge,  without  a  reduction  of  the  bill  or  note  (A)  ; 


(a)  See  Dickson  on  Evidence,  §§ 
918-933. 

(b)  Gellatly  v.  Jones^  ut  supra. 

(c)  Trmp  V.  Begg,  22  Dec.  1838, 
1  D.  356. 

(rf)  Mill  V.  Littlejohn,  1  Dec.  1838, 

I  D.  137. 

(e)  In  England  such  evidence  is  not 
admissible :  Viney  v.  Barss^  1  Esp.  R, 
293;  Balhetti  v.  Serani,  Peake's  R. 
142  ;  GHffiOis  v.  Payne  (Q.  B.  1859), 

II  A.  and  E.  131. 


(/)  RUchie,  29  Nov.  1841,  2 
Swinton,  581. 

(g)  Antea,  p.  109. 

(A)  In  Graham  v.  Gillespie^  27  Jan. 
1795,  M.  1453,  the  effect  of  a  vitiation 
such  as  that  now  mentioned  was  dis- 
cussed in  the  suspension  of  a  charge 
on  the  bill.  There  does  not,  indeed, 
appear  to  have  been  ever  any  objection 
made  against  the  competency  ol  dis- 
cussing it  in  this  form. 
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for  it  implies,  that  the  bill  or  note,  not  being  the  instrument  which 
the  objector  subscribed,  is  not  truly  his  obligation,  and  cannot, 
though  unreduced,  be  effectual  against  him. 

^  In  England,'  it  has  been  held  not  competent,  in  order  to  prove 
the  alteration  or  erasure  of  a  bill  or  note,  to  ask  any  question  as  to 
other  bills  or  notes  alleged  to  have  been  altered,  because  this  is  to 
try  other  issues,  wliich  the  opposite  party  is  not  prepared  to  meet  (a). 
^  In  Scotland,  the  admissibility  of  such  evidence  would  be  regulated 
by  the  principles  which  regulate  the  practice  in  admitting  similar 
evidence  in  cases  of  forgery.' 

3.  Althou£;h  a  party  should  have  signed  a  bill  or  note,  he  will  Defence  of 

|V-  ,      ,  .  ,  .  ,        ,  ^roud  and  cir- 

not  be  bound  if  he  has  not  given  his  consent,  as  where  he  has  been  cumvention. 
forced  to  sign,  or  is  incapable  of  giving  it,  or  has  been  incapacitated 
by  law,  as  in  the  case  of  a  pupil,  or  a  minor  without  consent  of  his 
curators  (6),  or  a  married  woman  (c).  In  all  these  cases,  it  may 
be  pleaded  at  once,  by  way  of  defence  or  suspension,  that  the  bill 
or  note  is  not  the  deed  of  the  party  (d).  '  In  the  second  edition  of 
this  work,  some  doubt  was  expressed  by  the  author,  whether  it  would 
not  be  necessary  for  a  suspender,  who  alleged  fraud  and  circum- 
vention, to  bring  a  reduction  also  in  order  to  get  rid  of  the  effect 
of  his  having  de  facto  subscribed ;  but  it  is  now  settled  that  all 
such  questions  may  be  competently  and  completely  settled  in  the 
suspension  (e).' 

4.  When  a  bill  or  note  is  granted  for  a  consideration  void  at  Defence  of 
common  law,  as  for  an  immoral  consideration,  or  one  declared  sideration. 
illegal  by  statute,  as  for  a  smuggling  consideration,  or  for  money 

won  at  play,  there  is  a  nullity  in  all  cases  against  the  party  privy 
to  the  illegality  (/),  and  in  some  cases  by  express  statute,  against 


(a)  Thompson  v  Moseley^  5  C.  and 
Pay.  501,  and  Kisi  Prius  cases  there 
referred  to. 

(6)  See  antea^  p.  129 :  where  the 
minor  acts  with  consent  of  his  cura- 
tors, or  has  none,  a  reduction  is  neces- 
sary.    Antea^  p.  130. 

(c)  Antea,  p.  186. 

(//)  In  Wightman  v.  Graham^  6  Dec. 
1787,  M.  1521,  where  a  bill  was  said 
to  have  been  obtained  throngh  con- 
cussion, this  plea  was  stat^l  success- 


fully, without  a  reduction,  in  defence 
against  an  action  for  payment  of  the 
bill.  In  an  English  case,  Sentance  v. 
Poole,  3  C.  and  P.,  a  note  drawn  in 
an  unusual  form,  and  signed  by  a  party 
who  was  proved  to  be  utterly  imbecile, 
was  held  to  be  void,  even  in  the  hands 
of  an  onerous  indorsee. 

(e)  M''Qu€tn  v.  Thomson^  3  Dec. 
1842,  5  D.  244. 

(/)  Antca,  p.  67  et  siq. 
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third  parties  (a),  which  may  be  pleaded  by  way  of  defence  or  sus- 
pension (b).  ^  The  cases  in  which  defences  grounded  on  the  nature 
of  the  consideration,  or  the  want  of  consideration,  may  be  proved 
by  parole,  have  been  abready  stated  (c).* 


Proof  of  du» 
nei^tiatioii. 


3.  Proof  of  Negotiation. 

The  holder  of  a  bill  or  note,  when  he  brings  action  or  diligence 
on  it  against  the  drawer  and  indorsers,  must  prove  that  he  has  duly 
negotiated  it,  and  notified  its  dishonour  to  the  party  whom  he  sues. 
By  the  statutes  already  cited,  he  is  entitled  to  raise  summary  dili- 
gence against  all  the  parties  to  bills  or  notes,  without  any  previous 
proof  except  the  registration  of  the  protest.  But,  if  negotiation  or 
notice  is  denied,  whether  in  an  action  or  a  suspension,  he  must 
instruct  both. 

let  J  He  must  prove  that  the  bill  or  note  was  duly  presented,  and 
(*  where  he  seeks  summary  diligence')  protested.  *  Formerly  no 
evidence  of  presentment  but  an  instrument  of  protest  was  admitted ; 
but  presentment  may  now  be  proved  by  any  evidence,  written  or 
parole,  to  the  effect  of  preserving  recourse  against  the  drawers  and 
indorsers.  A  protest  is  still  requisite  to  found  summaiy  dili- 
gence (d).' 

2dy  The  holder  must  establish  that  he  has  given  notice.  The 
requisites  of  due  notice,  as  well  as  the  kind  of  evidence  necessary 
for  proving  it,  were  formerly  detailed  (e). 


(a)  See  antea^  p.  81. 

(6)  In  Morrison  v.  Commissioners 
of  the  Customs,  27  Nov.  1723,  Moir. 
9533,  the  objection  to  a  bill  that  it  was 
granted  for  a  smuggling  consideration, 
was  stated  in  a  suspension.  The  same 
in  WiUcie  v.  M'NeU,  6  Nov.  1740, 
Morr.  9538 ;  also  in  two  other  cases, 
Morr.  9554  and  9555.  In  Nelson  v. 
Bruce,  and  Stewart  v.  Hislop,  Morr. 
9507,  and  M^CouUy,  Braidwood,  ibid. 
9518,  it  was  pleaded,  in  suspensiou  of 


a  charge  on  bills,  that  they  had  been 
granted  for  gaming  debts ;  and  though 
the  plea  was  repeUed,  the  competency 
of  stating  it  in  this  form  was  not  dis- 
puted. Most  of  the  recent  Scotch 
cases,  referred  to  on  the  subject  of 
these  objections  (antea,  pp.  67-81), 
were  suspensions. 

(c)  Antea,  p.  54. 

Id)  Antea,  p.  306. 

(e)  Antea,  p.  329. 
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CHAPTER    VIIL 

PRESCRIPTION  OF  BELLS  AND  NOTES. 

The  want  of  a  definite  term  of  prescription  for  bills  and  notes  was  state  of  the 
early  felt  in  Scotland.    As  they  were  destitate  of  those  solemnities  the  Sexennial 

Act. 

which  the  law  of  Scotland  reqaired  in  more  formal  deeds,  it  was 
not  safe  that  they  should  endure,  like  such  deeds,  for  forty  years, 
because  there  was  more  risk,  with  them,  of  forgery  or  vitiation, 
after  the  lapse  of  time  had  rendered  detection  less  probable.     Be- 
sides, as  the  principal  use  of  bills  and  notes,  especially  of  foreign 
bills,  which  were  first  introduced,  was  held  to  consist  in  the  quick 
transmission  and  speedy  settlement  of  claims,  there  was  the  less 
hardship  in  limiting  them  by  a  short  prescription,  when  they  could 
not,  from  their  nature,  be  intended  to  subsist  as  permanent  secu- 
rities.    In  England,  it  was  enacted,  at  an  early  period  (a),  that  the 
greater  niunber  of  personal  actions  should  prescribe,  if  not  pursued 
within  six  years  after  the  cause  of  action  accrued ;  and  this  enact, 
ment  included  bills  of  exchange.     In  Scotland,  on  the  other  hand, 
there  was  no  general  prescription,  except  the  long  prescription  of 
forty  years,  which  included  every  cause  of  action ;  but  various  per- 
sonal grounds  of  action  were  subjected  to  separate  prescriptions  of 
different  periods.     No  such  short  prescription,  however,  was  fixed 
for  the  duration  of  bills,  even  after  the  establishment  of  summary 
execution,  both  on  .foreign  and  inland  bills,  had  shown  that  they 
were  regarded  as  obligations  which  ought  to  be  speedily  enforced, 
and  had  given  the  means  of  so  enforcing  them.     Mr  Forbes,  in- 
deed (6),  seems  to  think  that  bills  were  or  ought  to  have  been  com- 
prehended under  the  vicennial  prescription   of  holograph  deeds. 
But  Sir  George  Mackenzie  (c)  states,  from  recollection,  that  "  the 
Parliament  expressly  refused  to  limit  bills  of  exchange  to  this  time" 

(a)  21  James  T.  c.  16.  (c)  Obs.  on  Pari.  2  C.  II.  Sees.  1, 

(b)  177.  Act  9. 
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(twenty  years).  He  indeed  gives  a  different  reason  for  this  from 
what  might  be  expected.  "  Though  these,"  he  continues,  ^^  be  holo- 
graph papers,  because  these  being  the  vehicles  and  support  of  trade 
betwixt  us  and  foreigners,  that  were  to  limit  them  by  too  narrow 
statutes."  The  first  statement  in  this  passage  is  inaccurate,  since 
bills  never  were  required  to  be  holograph.  Further,  as  they  are  not 
necessarily  holograph,  and  ought,  from  their  nature,  to  be  speedily 
negotiated,  there  was  good  ground  for  subjecting  them  even  to  a 
shorter  prescription  than  holograph  writs.  But,  though  these  rea- 
sons for  exempting  them  from  the  vicennial  prescription  are  insuf- 
ficient, there  can  be  no  doubt  that  they  were  so  exempted,  and  this 
was  accordingly  decided  in  a  case  cited  by  Mr  Forbes  (a). 

As  a  substitute,  however,  for  a  short  prescription,  our  lawyers 
seem  to  have  adopted  the  principle,  that  as  biUs,  from  their  nature  as 
commercial  documents,  ought  to  be  of  short  duration,  so,  when  they 
exceeded  such  a  duration,  they  forfeited  those  privileges  (whether 
as  probative  writs  or  otherwise)  which  the  interests  of  commerce 
alone  rendered  it  necessary  to  confer  on  them.  This  doctrine  is 
laid  down  by  Lord  Stair  (6),  and  was  followed  more  or  less  till  the 
sexennial  prescription  of  bills  or  notes  was  established.  But  there 
was  an  endless  fluctuation  of  judgments  as  to  the  period  in  which 
a  bill  lost  all  its  privileges ;  and,  indeed,  in  most  instances,  this 
matter  was  decided  not  merely  with  reference  to  the  duration  of 
the  bill,  but  with  regard  to  all  the  other  circumstances  of  the  case, 
as,  for  instance,  to  the  fact  of  the  original  obligant  being  alive  or 
dead,  of  his  denying  his  subscription  or  not,  or  of  his  alleging 
payment.  Those  who  wish  to  examine  the  grounds  (not  very  con- 
sistent with  each  other,  or  with  any  fixed  principle)  on  which  the 
Court  sometimes  sustained,  and  at  other  times  refused,  action  on 
such  bills  or  notes,  may  consult  the  cases  cited  below  (c). 


(a)  Lesley  v.  Menzies,  4  Feb.  1692, 
Forbes,  177,  M.  16971. 

(6)  iv.  42,  6. 

(c)  Colquhoun  V.  Duke  of  Argyle^ 
21  Jan.  1767,  Morr.  1646;  Moncrieff, 
7  Jan.  1752,  Kilk.  91  ;  Lookup  v. 
Crombie  and  Creditors^  10  Feb.  1754, 
Morr.  1 635 ;  Gprdon  v.  Rigg,  1 1 
Feb.  1747,  Morr.  1648  (reversed  on 


appeal  on  special  grounds,  Cr.  and 
Stew.  App.  Cas.  415) ;  Wallace  and 
Crawford  v.  Lees  and  Crawford,  31 
Jan.  1749,  Morr.  1631 ;  Suwart  ▼. 
Houston's  Trustees,  16  July  1760, 
Morr.  1638;  Wemyss  v.  M'Naugktom^ 
13  June  1766,  Morr.  1644;  Wal- 
lace V.  Murray,  9  Jan.  1759,  Morr. 
1637 ;    Ker  v.  Ker,  5  August  1768, 
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The  law  on  this  subject  remained  in  great  uncertainty,  till  the  The  Sexennial 
12  Geo.  in.  c.  72  (made  perpetual  as  to  bills  and  notes  by  23  Geo.  (12G.8,  o.  72.) 
in.  c.  18,  §  55),  which,  proceeding  on  the  preamble,  that  "  the 
not  limiting  bills  and  promissory-notes  to  a  moderate  endurance,  in 
that  part  of  Great  Britain  called  Scotland,  has  been  found  by 
experience  to  be  attended  with  great  inconveniences,"  therefore 
enacts,  "  That  no  bill  of  exchange,  or  inland  bill,  or  promissory- 
note,  executed  after  the  15th  day  of  May  1772,  shall  be  of  force, 
or  effectual  to  produce  any  diligence  or  action  in  that  part  of  Great 
Britain  called  Scotland,  unless  such  dih'gence  shall  be  raised  and 
executed,  or  action  commenced  thereon,  within  the  space  of  six 
years  from  and  after  the  terms  at  which  the  sums  in  the  said  bills 
or  notes  became  exigible." 

But  it  is  provided  by  §  39,  "  That  no  notes  commonly  called  Exception  of 

'^  .  .  ,  .  bank-notes. 

bank-notes,  or  post  bills,  issued  or  to  be  issued  by  any  bank  or 
banking  company,  and  which  contain  an  obligation  of  payment  to 
the  bearer,  and  are  circulated  as  money,  shall  be  comprehended 
under  the  foresaid  limitation  or  prescription." 

It  is  also  provided  by  §  39,  "  That  it  shall  and  may  be  lawful  and  Proof  by  writ 

.        .  «     ,  •  1      •  ^^  *^^^^  aftor 

competent,  at  any  time  after  the  expiration  of  the  said  six  years,  the  six  yeAre. 
in  either  of  the  cases  before  mentioned,  to  prove  the  debts  contained 
in  the  said  bills  and  promissory-notes,  and  that  the  same  are  resting 
owing,  by  the  oaths  or  writs  of  the  debtor." 

It  is  provided  by  §  40,  "  That  the  years  of  the  minority  of  the  Mmorit>'. 
creditors  in  such  notes  or  bills  shall  not  be  computed  in  the  said  six 
years." 

*  The  sexennial  prescription  of  bills  or  notes  is  thus  entirely  the  Nature  of  the 

*  '^  *'  sexennial  pre- 

creature  of  statute.     The  period  of  six  years  was  fixed  upon,  as  assi-  scnption  or 

'■^  "  *■  ^       limitation. 

milating  the  Scotch  law  in  some  measure  to  the  law  enacted  in     y 
England  by  the  statute  of  limitations  (a).     The  two  laws,  however, 
were  not  rendered  in  all  respects  identical ;  and  it  has  been  left 


Morr.  1648,  in  all  of  which  action  was 
dismissed ;  Forrester  v.  Elphinsione,  13 
Nov.  1742,  CI.  Home,  842 ;  Elchies, 
No.  27,  V.  Bill,  where  the  claim  was 
defeated  by  the  defender's  oath  ;  and, 
on  the  other  hand,  MaxweU^  21  JaD. 
1767,  Morr.  1646 ;  Swan  v.  Campbell, 
5  July  1734,  Morr.  1627 ;  IlamiUon, 


10  Dec.  1757,  Morr.  1636  ;  FarquJiar 
V.  Crawford,  28  Feb.  1751,  Morr. 
1635 ;  Iledderwick  v.  Strachan,  June 
1728,  Morr.  1626;  and  Pringle  v. 
Murray,  18  Nov.  1760,  Morr.  1648,  in 
which  action  was  sustained. 

(a)  21  Jac.  I.  c.  16 ;  and  amending 
Acts,  noticed,  Chitty,  p.  387. 
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doubtful  whether  what  the  Scotcli  Act  introduced  was  of  the  nature 
of  a  limitation  or  of  a  prescription.  The  framers  of  the  Act  (§  39) 
use  the  terms  as  equivalent ;  and  it  cannot  be  said  that  it  has  jet 
been  determined  to  which  the  enactment  is  to  be  referred.  The 
enactment  contains  two  alternatives.  It  enacts,  that  ^^  no  bill,  etc., 
shall  be  [1  j  of  force^  or  [2]  effectual  to  produce  any  diligence  or 
actiouy^  unless  certain  steps  be  taken  within  a  certain  time.  If  the 
first  alternative  is  to  be  read  as  a  separate,  substantive  enactment, 
then  there  is  no  doubt  that  a  proper  prescription  has  been  intro- 
duced, and  that,  in  the  phraseology  of  Professor  Bell  (a),  the  bill 
becomes,  when  the  prescription  has  attached,  '^  annihilated."  The 
practical  effect  of  this  reading  would  be,  that  a  prescribed  bill  could 
not  be  used  to  justify  a  claim  of  retention ;  and  herein  the  Sexennial 
Act  would  differ  from  the  statute  of  limitations,  which  does  not 
extinguish  a  right  of  lien  (6).  The  difficulty  in  the  way  of  the 
reading  is,  that  if  it  be  correct,  the  second  alternative  is  quite 
unnecessary,  as  being  included  in  the  first ;  and  to  get  rid  of  this 
difficulty  the  two  alternatives  have  been  read  together,  the  one  as 
explanatory  of  the  other.  The  practical  effect  of  this  latter  reading 
would  be,  to  hold  the  statute  as  introducing  simply  a  limitation  of 
actions ;  or  to  speak  with  strict  accuracy,  a  limitation  of  the  mode  of 
proof  in  certain  actions.  This  view  seems  the  more  prevalent  (c), 
and  it  is  the  only  view  of  importance  in  actions  on  the  biU,  in 
which  questions  of  prescription  generally  arise.  But  whether  it 
be  finally  decided  that  the  Act  introduces  a  prescription  or  limita- 
tion, it  should  be  remembered  that  the  Act  stands  alone.  Nothing 
but  difficulty  and  confusion  has  been  introduced  by  making  use 
of  phraseology  and  analogies  drawn  from  the  longer  prescriptions, 
^  in  place  of  deciding  each  case,  as  it  arose,  on  the  words  of  the 
statute ;  and  it  is  much  to  be  regretted  that  the  use  of  such  terms 
as  interruption  (cZ),  eliding,  etc.,  has  become  so  inveterate,  that 
it  would  be  almost  impossible  to  dispense  with  them.  The  only 
comparison  between  the  prescriptions  which  can  be  made  with 
safety  and  advantage,  is  between  the  sexennial  and  the  triennial. 

(a)  1  BeU's  Comm.  394.  June  1883,  11  S.  744  ;  Blake  ▼.  Tur- 

(h)  In  re  Broomhead,  1847, 16  L.  J.  wer,  15  Nov.  1860,  23  D.  16. 

(Q.  B.)  355.  (rf)  Compare  Cochran  v.  Prentiet, 

(c)  See  Christie  v.  Henderson,   19  24  Nov.  1841,  4  D.  76. 
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The  comparison  here  is  truly  asefal,  because  the  mode  of  proof, 
after  the  plea  of  prescription  has  been  sustained,  is  in  both  cases  the 
same  (a)/ 


Section  I. 

COMMENCEMENT  OF  PRESCRIPTION,  ITS  INTERRUPTION,  AND  ITS 

EFFECT  WHEN  NOT  INTERRUPTED. 

1.  Coinmencement  of  Prescription. 


The  SIX  years  of  prescnption,  accordmg  to  the  terms  of  the  Act  Period  from 

^         ___  -  ,         .  1         1  .11  which  the  pre- 

12  Geo.  ill.  c.  72,  run  from  the  time  when  bills  or  notes  "  become  scnption  fudb. 
exigible."  Bills  or  notes  payable  at  a  fixed  term  are  not  "  exigible" 
till  the  last  day  of  grace,  or,  if  that  day  falls  on  a  Sunday  or  holiday, 
till  the  day  preceding.  The  six  years,  therefore,  with  all  such  bills 
or  notes,  run  from  the  last  day  of  grace,  or,  in  the  case  last  men- 
tioned, from  the  day  preceding  (6).  So,  a  bill  payable  on  demand 
being  ^*  exigible"  whenever  it  is  issued,  it  has  been  decided  that  the 
six  years  run  from  its  date  (c).  This  matter  does  not  depend  on  the 
question,  whether  the  creditor  in  such  a  bill  or  note  may  raise  an 
action  on  it  without  making  a  demand  {d) ;  but  on  the  time  when  he 
may  exact  payment,  which  he  may  do  from  the  date  of  issuing  (e). 
In  a  bill  or  note  payable  at  sight,  the  six  years  cannot  begin  to  run 
till  after  presentment,  because  the  bill  or  note  does  not  become 


(a)  Culkn  v.  Smeal,  12  July  1853, 
15  D.  868. 

(5)  This  point  was  so  decided  in 
Douglas^  Heron,  and  Co,  v.  GranVs 
Truxtees,  19  Nov.  1793,  M.  11133; 
affirm^  in  the  House  of  Lords,  3  Pat. 
Ap.  503. 

(c)  Stephenson  v.  Stephensnn's  Trus- 
Ue,  16  June  1807,  Morr.  App.  to  Bill, 
No.  20.  It  bajs  been  decided  in  Eng- 
land, in  like  manner,  that  the  statute 
of  limitations  runs  from  the  date  of 
bOlB  on  demand ;  Norton  v.  Ellam^ 
Ex.  1837,  2  M.  and  W.  461. 


(d)  Antea,  p.  283. 

(e)  A  contrary  rule  to  that  now  laid 
down  regarding  bills  payable  on  de- 
mand was  adopted  in  England,  under 
the  statute  of  limitations,  as  to  a  note 
payable  "  24  months  after  demand,"  in 
Thorpe  v.  Booth,  1  R.  and  M.  388,  it 
being  held,  in  that  case,  that  the  limi- 
tation of  the' note  runs  only  from  the 
lapse  of  24  months  after  demand  made. 
But  this  case  is  different  from  that 
of  a  bill  payable  immediately  on  de- 
mand. 


462 


PRESCRIPTION  OF  BILLS  AND  NOTES.     [Chap.  VUI. 


"  exigible"  till  presentment  (a)  ;  and  if  days  of  grace  are  allowed 
on  snch  bills  or  notes,  the  six  years  cannot  begin  till  the  last  day  of 
grace,  as  in  bills  or  notes  payable  at  a  fixed  term.  This  rule  un- 
doubtedly applies  to  bills  or  notes  payable  at  a  certain  time  after 
sight  or  presentment.  *  Where  acceptance  is  refused,  it  has  been 
decided  in  England — and  the  principle  seems  applicable  in  Scotland 
— that  the  statute  of  limitations  runs  from  the  date  gf  the  refusal, 
since  the  cause  of  action  then  arises  (6).' 


Inierrnption 
mast  be  by 
diligence  or 
action. 


Interruption 
by  diligence. 


2.  Interruption  of  Pres^cription. 

The  Act  12  Geo.  III.  c.  72,  provides,  that,  to  preserve  the 
efficacy  of  a  bill  or  note,  diligence  must  be  "  raised  and  executed, 
or  action  commenced  thereon,"  within  the  period  of  six  years,  as 
already  explained.  Nothing  but  diligence  or  action  will  be  suffi- 
cient. For  instance,  it  does  not  interrupt  prescription,  that  on  an 
application  by  the  alleged  creditor  to  the  trustees  of  the  alleged 
debtor,  he  writes  a  letter  with  a  state  of  his  claim,  which  is  unno- 
ticed till  the  years  of  prescription  have  elapsed  (c).  *  Nor  does  it 
interrupt  prescription  that  the  holder  of  the  bill  has  acceded  to  a 
private  trust-disposition  for  behoof  of  creditors,  though  he  may  have 
forborne,  in  consequence  of  it,  to  take  active  proceedings  (d).  A 
notion  at  one  time  prevailed,  that  the  sexennial  prescription  was 
interrupted  by  the  death  of  the  creditor  (e).  The  grounds  on 
which  this  was  held  applied  equally  to  the  triennial,  and  it  has  now 
been  held  with  regard  to  it  that  the  creditor's  death  does  not  inter- 
rapt  (/).' 

Diligence,  to  be  effectual  as  an  interruption,  must  be  complete. 
It  will  not  therefore  be  enough  to  raise  letters  of  homing,  without 
giving  a  charge  on  them.  It  has  been  decided,  that  letters  of  hom- 
ing without  a  charge,  though  a  suspension  was  raised  by  the  debtor^ 


(a)  So  decided  in  England  with 
reference  to  the  statute  of  limitationB, 
Holmes  v.  Kerrison^  1810,  2  Taunt. 
823. 

(6)  Whitehead  v.  Walker,  Ex.  1842, 
9  M.  and  W.  506. 

(c)  Ewing  v.  Cumine,  12  Nov.  1835, 
14  S.  1. 


(d)  Blair  v.  Horn,  30  Nov.  1858, 21 
D.  45. 

(e)  Boag  v.  Fisher,  17  Jan.  1849, 
11  D.  361. 

(/)  CvUen  V.  Smeal,  12  July  1853, 
15  D.  868,  overruling  Auld  v.  Aik- 
mann,  7  July  1842,  4  D.  1487. 
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did  not  interrupt  prescription  of  a  holograph  bond  (a) ;  and  the 
same  rule  appears  to  be  deducible  from  the  words  of  the  statute  as 
to  bills  and  notes.  It  has  been  also  held  (6),  that  the  registration 
of  a  protest,  not  followed  by  diligence,  did  not  interrupt  prescrip- 
tion. There  was  not  here  diligence  "raised  and  executed;"  the 
registration  was  merely  a  preliminary  step  to  diligence ;  and  though 
it  is  declared  by  statute  to  form  the  ground  of  diligence,  as  if  it  had 
been  a  decree  of  registration,  yet  it  is  not  therefore  equivalent  to  a 
decree  in  an  action,  but  has  merely  the  special  effect  conferred  on 
it  by  statute.  Any  diligence,  whether  by  homing  or  by  arrestment, 
poinding,  or  inhibition,  appears  sufficient  to  interrupt  prescription, 
since  the  statute  refers  generally  to  any  diligence  "raised  and 
executed."  The  production  of  an  extract  from  the  register  of  hom- 
ings, with  a  caption,  has  been  held  sufficient  evidence  of  the  execu- 
tion of  diligence  for  this  purpose  (c).  A  charge  on  a  precept  issued 
by  a  Sheriff  on  the  protest  registered  in  his  own  court,  is  sufficient 
interruption  (d).  So  is  a  charge  given  on  a  registered  protest, 
though  followed  by  no  further  steps  till  after  the  six  years,  when 
another  charge  was  given  on  new  diligence  (e). 

The  action  necessary  to  interrupt  prescription  must  be  raised  by  Interruption 
the  creditor.  A  suspension,  by  the  debtor,  of  a  horning  raised  but 
not  executed  by  the  creditor,  will  create  no  interruption  (/).  It  is 
enough  that  action  has  been  "  commenced."  When  the  process  has 
been  called  in  Court,  the  claim  will  in  future  be  liable  to  no  pre- 
scription, but  the  long  prescription  of  forty  years.  An  action  cannot 
be  held  as  "commenced,"  in  terms  of  the  Act,  unless  both  the 
summons  and  execution  are  complete.  It  has  been  therefore  de- 
cided (gr),  that  a  summons  on  a  bill  was  not  effectual  to  intermpt 
prescription,  when  the  execution  of  it  was  not  subscribed  by  the 
witnesses,  in  terms  of  the  Act  1686,  c.  4.  The  summons,  too,  must 
refer  specially  to  the  bill  or  note,  it  being  required  that  action  shall 

(a)  Wright  y,  Wright,  llDec,  1717,  (e)  Fraser  v.    Urquhart,  11  Jane 

M.  11268.  1831,  9  S  723. 

(6)    Douglas,   Heron,  and    Co,   v.  (/)  Wright  v.    Wright,  note  (o); 

Richardson,  26  Nov.  1784,  M.  11127.  Scott  v.  Brown,  12  Dec.  1828,  7  S. 

(c)  Thomson  v.   Boston,   17  June  192. 

1831,  9  S.  759.  ig)  Baillie  v.  Doig,  2  Mar.  17SW,  M. 

(d)  Henderson  v.  Stewart,  14  Dec.      11286. 
1830,  9  S.  180. 


464  PRESCRIPTION  OF  BILLS  AND  NOTES.     [Chap.  VIII. 

be  commenced  "  thereon  ;"  and  therefore  it  has  been  held  (a),  that 
a  citation  on  a  blank  admiral  precept  cannot  interrupt  prescription. 
As  the  bill  or  note  is  supposed  still  to  subsist,  the  summons,  in  such 
a  case,  ought  to  be  libelled  on  it,  and  not  merely  on  the  debt  con- 
tained in  it.  ^  Under  the  triennial  prescription,  it  has  been  held 
that  the  raising  of  an  action  which  was  afterwards  abandoned  (6), 
or  the  raising  of  an  incompetent  action  (c),  did  not  interrupt.  If 
the  action  be  competent,  however,  merely  allowing  it  to  fall  asleep 
will  not  destroy  its  effect  as  an  interruption  (d).' 
Decree  nrast  Any  decree,  to  be  an  effectual  interruption,  must  be  obtained 

instance.  *^^*  hy  the  creditor  in  the  bill  or  note.     Thus,  although  the  debtor 

in  certain  bills  brought  an  action  against  his  son,  who  had  been 
taken  boimd  to  relieve  him  from  them,  and  obtained  decree  of 
relief  within  the  years  of  prescription,  this  decree  was  found  of  no 
avail  to  the  creditor's  representative  in  an  action  by  him  against 
the  original  debtor's  grandson,  to  interrupt  prescription,  although 
the  creditor,  along  with  other  creditors  whose  claims  were  the  sub- 
ject of  the  action  of  relief,  had  produced  the  bills  in  that  action, 
and  deponed  to  the  verity  of  their  debts  (e).  The  decree  of  relief 
was  held  to  be  res  inter  alios  actOj  of  which  the  creditor,  being  no 
party  to  the  action,  could  not  avail  himself.  It  was  also  held  that 
the  decree,  being  merely  for  relief,  could  not  imply  the  subsistence 
of  the  debt  during  the  six  years ;  since  the  primaiy  debtor,  who 
sued  for  relief,  might  have  afterwards  paid  the  bills^  and  the  process 
of  relief  would  have  been  necessary,  though  he  had  paid  them 
before  it  was  raised. 
Production  in  In  order  to  commence  action  to  the  effect  of  interrupting  pre- 

ing,  o^  rwk-      scriptiou,  it  is  uot  ueccssary  that  the  holder  should  raise  a  separate 
ing  an   ea  e.      ^ction  on  the  bill  or  note,  provided  he  makes  a  judicial  demand  on 

which  decree  can  be  competently  pronounced  in  his  favour,  thongh 
in  a  process  brought  for  his  benefit  in  common  with  other  creditors. 
It  has  therefore  been  decided,  that  prescription  on  a  bill  is  inter- 
rupted by  production  of  the  bill  and  registered  protest  in  a  process 

(a)  Gordon  v.  Bogle,  23  June  1784,  (c)  Cochran  v.  Prentice^  24  Nov. 
M.  11127.  1841,4  0.76. 

(b)  Gohhi    V.    Lazzaroni,   19  Mar.  (<f)  Denovan  v.  CaimSy  1  Feb.  1845, 
1859,  21  D.  801.    See  opinions  to  the  7  D.  878. 

same  effect  under  the  Sexennial  Act,  in  (e)  Arbuthnoty,  Douglas^  3  March 

Denovan  v.  Cairns,  infra,  1795,  Morr.  11133. 
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for  ranking  and  sale  of  the  debtor's  estate  (a).  A  claim  made  in 
a  maltiplepoinding  brought  for  distribution  of  the  debtor's  funds,  or 
generally  "  in  any  other  process  of  competition "  (6),  would  seem 
to  be  equally  effectual. 

It  is  said  to  have  been  decided  in  two  cases  by  Lords  Ordi-  rroduoUon  in 

•'  defence. 

nary  (c),  that  pleading  compensation  on  a  bill  or  note,  being  equiva- 
lent to  an  action  on  them,  interrupted  prescription.  *  A  few  years 
ago  the  point  came  before  the  First  Division,  and  it  was  held  that 
the  founding  on  a  bill  by  way  of  compensation  was  sufficient  inter- 
ruption to  the  limited  effect  of  entitling  the  defender  to  maintain 
that  defence  (d).  But  the  mere  production  of  the  bill  in  the  defence, 
with  nothing  more  than  a  statement  that  the  defender  reserved 
his  claim  for  it,  does  not  interrupt  to  the  effect  of  authorizing  him 
to  raise  a  separate  action  for  it,  after  the  period  of  prescription  has 
run  (ey 

*  The  Bankruptcy  Act  of  1856  provides,  that  "the  presenting  of  Production  in 

,  ,  ,  .  sequestration. 

or  concurring  in  a  petition  for  sequestration,  or  the  lodging  of  a 
claim  in  the  hands  of  the  trustee,  or  the  Sheriff,  or  preses  at  any 
meeting  of  creditors,  shall  interrupt  prescription  of  the  debt  of  the 
creditor  so  petitioning,  concurring,  or  claiming,  and  in  regard  to 
such  debt,  shall  bar  the  effect  of  any  statute  of  limitations  in  Eng- 
land or  Ireland,  or  other  her  Majesty's  dominions ;  and  although 
this  sequestration  shall  be  recalled,  such  interruption  or  bar  shall, 
notwithstanding,  be  effectual."  In  order  to  obtain  the  benefit  of 
this  enactment,  its  conditions  must  of  course  be  observed.  In  a 
case  under  a  former  Bankruptcy  Act,  which  did  not  mention  the 
preses  of  a  meeting  of  creditors  as  a  person  with  whom  a  claim 
might  be  lodged,  it  was  held  that  the  lodging  of  a  bill  with  him 
did  not  interrupt  (/).' 

It  would  appear  to  have  been  held,  in  one  case,  that  legal  pro-  Does  foreign 

action  inter- 

(a)  Douglas,  Uerov,   and    Co.   v.      Lord  Corehouse,  and  in  another  by  "*P*? 
Richardson,  26  Nov.  1784,  M.  11127.        Lord  Cockburn. 

(b)  1  Bell,  393.     It  was  so  decided  (d)  Ross  v.  Robertson,  28  July  1855, 
as  to  a  multiplepoinding  in  Lindsay  v.      17  D.  1144. 

Earl  of  Buchan,  17  Feb.  1854,  16  D.  {e)  EddieY,Monklands Railway  Co., 

601.  5  July  1855,  17  D.  1041.    The  case 

(c)  These  decisions,  as  I  am  in-  arose  on  the  Triennial  Act. 
formed,  were  given   in  one  case  by  (/)  Craw/urd*s   Trs.  v.  Haig,  26 

May  1827,  5  S.  705. 
I.  2  G 
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ccedings  commenced  on  a  bill   in   England  did  not  interrqi: 
s(Tiption.     But  the  grounds  of   judgment   on  that  point  c 
stated  (a).     '  The  point  arose  in  a  snbseqaent  case^  when  oa 
were  given  that  an  English  decree  would  interrupt;  balAes 
(lid  not  arise  purely ;  and  there  are  other  grounds  on  whki: 
decision  in  the  case  may  be  rested  (i).       A  like  opinioa  w 
expressed  by  Lord  Brougham.      There    appears^  howerer. 
reason  in  the  view  given  by  the  French  lawyers,  who  vern 
suited  in  the  case  his  Lordship  was  then  deciding,  that  liel 
foreign  decree  has  been  obtained,  the  action,  after  the  nci 
prescription,  should  be  brought  on  it,  and  not  upon  the  bill  ( rt 

A  decree  competently  obtained  within  the  years  of 
against  one  of  the  acceptors  in  a  bill,  interrupts  prescriptiofj 
all  of  them;  as  it  implies  that  action  has  been  "commencrfi 
terms  of  the  statute,  which  does  not  distinguish  between  hi 
mencement  against  one  of  the  parties,  or  against  the  lAsi 
^  Nor  does  the  statute  discriminate  between  the  effect  of  the 
mencement  of  the  action  and  the  effect  of  obtaining  decreeil 
It  has  accordingly  been  held  (illustrating  both  of  the  preofdin!? 
tions),  that  the  making  of  a  claim  in  a  multiplepoinding  agsdos^j 
partner  interrupted  prescription,  so  as  to  entitle  the  holder  to i 
an  action  against  another  partner  (e).  In  the  same  wav,  intf 
tion  against  two  of  certain  heirs-portioners  interrupted  prffrf 
tion  against  the  remainder  of  them  who  were  liable  on  the 
grounds  (/).  It  has  also  been  held,  that  interruption  agains: 
indorser  (g\  or  against  the  acceptor  (A),  was  interruption  &\ 
the  drawer.  From  the  preceding  cases  it  is  plain  that  it  is  if' 
that  the  effect  of  interruption  is  not  merely  to  entitle  the  hoUf  ■ 
complete  action  or  diligence  which  he  has  begun,  bat  to  entitieL: 
to  go  on  (very  much  as  if  there  were  no  prescription  at  tih^ 


(a)  Hunter  v.  Dnff^s  Trustees,  9 
June  1831,  9  S.  703.  ' 

{h)  Uoij  V.  Campbell,  14  June  1850, 
12  D.  1028. 

(c)  Dow  V.  Lippinann,  26  May  1837, 
2  S.  and  M'L.  Ap.  744. 

((/)  This  point  was  decidtHl  in  Gor- 
don V.  Bonle,  23  June  1784,  M.  11127. 
Vide  nho. Soutars  v.  Sontnr^  29  June 


1827,  F.  C,  and  5  S.  876,  as  to  ^ 
gence. 

(c)  National  Bank  v.  Hovt.  5i# 
1837,  16  S.  177. 

(/)  t>axton  V.  Foster,  13  July  :^- 
4  D.  1615. 

June  1831,  9  S.  753. 

Qi)  Uoy\.  CampbtlL  U  Jnne Iv 
12  D.  1028. 
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to  raise  other  actions,  or  diligence  (a),  wherever  he  is  not  prevented 
from  doing  so  by  the  plea  of  lia  alibi  pendens  (6)/ 


3.  Effect  of  Prescription. 

When  no  diligence  is  raised  and  executed,  or  action  commenced,  Effect  of  pre- 
witnm  six  years  on  a  bill  or  note,  it  then  ceases  to  be  "  of  force,  or 
effectual  to  produce  any  diligence  or  action.'*  An  action  may 
indeed  be  brought,  after  expiry  of  the  six  years,  for  the  debt,  and 
be  made  good  in  the  manner  to  be  afterwards  explained.  But  a 
decree  obtained  in  absence  in  an  action  for  the  bill  will  afford  no 
ground  for  diligence,  either  against  the  debtor's  estate  or  his  person ; 
and  a  charge  given  on  it  will  be  suspended  without  caution  or  con- 
signation (c).  An  adjudication  brought  on  a  bill,  after  lapse  of 
the  six  years,  and  taken  without  any  previous  decree  constituting 
the  debt,  has  been  reduced  as  inept  {d ).  Nor  can  prescribed  bills 
produced  in  a  ranking  and  sale  at  the  instance  of  the  debtor's  appa- 
rent heir  be  constituted  by  the  heir's  oath,  so  as  to  entitle  them  to 
be  ranked  (e).  But  a  decree  in  absence,  produced  in  a  ranking 
and  sale  of  the  debtor^s  estate,  has  been  held  to  afford  good  prima 
facie  evidence  in  a  question  with  the  common  agent,  when  the  debtor 
does  not  object ;  for  the  plea  of  prescription  is  personal  to  him ; 
and  if  he  does  not  challenge  the  decree,  he  may  be  presumed  to 
forbear,  from  knowing  that  the  debt  can  be  proved  by  his  oath  (/). 


(a)  Main  v.  WiUon,  15  April  1839, 
1  D.  722. 

(b)  The  cases  cited  in  the  foregoing 
article  have  been  stated  as  the  author 
found  them,  or  as  they  have  been  added 
to  the  books  since  his  time.  Had  the 
matter  been  open,  the  editor  would 
respectfully  have  ventured  to  submit 
that  the  meaning  of  the  Sexennial 
Act  was,  that  no  action  or  diligence 
should  be  respectively  commenced  or 
executed  on  the  bUl  after  the  expiry 
of  the  prescribed  period, — ^leaving  all 
proceedings  in  progress  before  that 
time  to  be  concluded  in  the  ordinary 
way;  and  that  after  that  time  the 
holder  should,  in  no-  circumstances, 
have  any  other  power  than  that  of  con- 


cluding such  previous  proceedings,  or  of 
raising  an  action /or  the  dehty  in  which 
his  proof  should  be  limited  to  writ  or 
oath ;  that  there  was  no  exception  ex- 
cept the  statutory  exception  of  mino- 
rity, and  no  interruption  except  the 
statutory  interruption  of  the  Bank- 
ruptcy Act;  and  that  it  was  not 
desirable  to  control  to  any  further 
extent  the  wholesome  provisions  of  the 
statute. 

(c)  1  BeU,  894  ;  M'NicoU  v. 
M'NeiU,  29  Nov.  1821, 1  S.  176. 

{d)  Scott  V.  Brown,  12  Dec.  1828,  7 
S.  192. 

(6)  LittU  V.  Graham,  4  Feb.  1826, 
4  S.  424. 

(/)  This  point  is  said  to  have  been 
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The  same  principle  seems  to  have  been  applied  (a),  where  a  party 
being  bound  by  a  separate  letter  for  paymept  of  a  bill,  which  had 
undergone  the  sexennial  prescription,  but  on  which  decree  in  absence 
had,  notwithstanding,  been  obtained  against  the  two  acceptors,  the 
guarantee  was  found  not  entitled  to  plead  that  the  bill,  which  was 
the  principal  obligation,  was  extinguished,  and  that  therefore  his 
accessory  obligation  was  also  extinguished.  The  decree  in  absence 
was  probably  held,  for  the  reason  stated  in  the  preceding  case, 
to  be  prima  facie  evidence  of  the  subsistence  of  the  debt.  But, 
though  such  a  decree  may  preclude  a  party  bound  for  the  debt, 
by  a  separate  obligation,  from  pleading  its  extinction,  it  cannot 
constitute  the  debt  against  obligants  who  are  not  parties  to  the 
decree  (b). 


Section  II. 


ACTION  FOR  THE  DEBT  NOTWITHSTANDING  PRESCRIPTION. 

Action  fur  Although  the  bill  or  note  becomes  ineffectual,  by  lapse  of  the 

luted  by  sepa-  six  years,  the  debt  is  not  extinguished,  if  the  claim  for  which  it  is 
or  transMtioiL  granted  has  been  constituted,  either  before  or  after  the  date  of  the 
bill  or  note,  by  a  separate  obligation,  which  would  have  afforded 
distinct  ground  of  action  or  diligence.  That  obligation  will  remain, 
without  reference  to  the  bill  or  note,  unless  there  is  reason  to  believe 
that  this  document  was  taken  as  a  substitute  for  it.  Thus  (c), 
where  the  debtor  in  a  bill,  at  the  time  of  grantuig  it,  likewise  sub- 
scribed a  doqueted  account  distinct  from  it,  in  which  he  admitted 
the  debt,  the  Court  sustained  action  for  the  debt,  although  the  bill 
was  prescribed.  In  another  case  (d)j  where  a  bill  had  been  granted 
for  payment  of  a  sum  previously  due  under  a  clause  of  warrandice 
in  a  conveyance  of  lands,  as  confirmed  by  a  decree- arbitral,  the 
Court,  holding  that  the  original  obligation  subsisted,  gave  effect  to 

thus  decided  in  the  case  of  Black  v.  nature  of  prescription,  at  the  end  of 

ShatiiTs  Creditors,  16  Jan.  1823,  2  S.  the  Section  before  this. 

118.  (c)  Campbell  v.  CamphcU,  19  May 

(a)  Howison    v.  Ilowison,  7  Dec.  3797,  M.  1648. 

1784,  M.  11030.  ((/)    .Sinclair   v.    Sinclair,    19   Dec. 

(b)  See  further,  a  paragraph  on  the      1823,  2  S.  600. 
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an  action  brought  upon  it,  altliough  the  bill  was  prescribed.  And 
in  a  case  (a),  where  the  holder  of  a  promissory-note  was  also  heir  of 
entail  to  the  granter  of  it,  under  a  deed  which  gave  him  (the  holder) 
power  to  burden  the  entailed  estate  with  the  debts  due  by  the 
entailer  at  his  death,  and  the  note  in  question  was  an  unprescribed 
debt  of  his  at  his  death,  though  prescribed  before  the  date  of  the 
action,  the  Court  decided  that  he  was  entitled,  after  the  years  of 
prescription,  to  burden  the  entailed  estate  with  it,  under  the  power 
given  to  him,  the  executrix  of  the  granter  admitting,  by  letter,  that 
she  had  not  paid  it.  The  debt  being  unprescribed  at  the  granter^s 
death,  it  was  held  that  the  deed  in  question  gave  the  holder  an 
unlimited  power  to  keep  it  up  against  the  estate.  In  a  later  case  (6), 
where  the  holder  of  a  bill,  then  unprescribed,  acceded  to  a  trust-deed 
for  creditors,  in  which  the  debt  was  narrated,  and  it  was  recognised 
by  letters  and  various  acts  of  the  trustees,  as  well  as  in  a  recon- 
veyance  to  the  truster^s  heir,  after  his  death,  it  was  decided,  that 
neither  the  intervening  prescription  of  the  bill,  nor  the  fact  of  its 
having  been  written  on  a  wrong  stamp,  could  be  pleaded  against 
the  debt.  '  On  the  same  grounds,  if  an  assignation  have  been 
granted  in  further  security  of  a  bill  or  note,  the  creditor  has  his 
remedy  under  it,  though  the  bill  or  note  should  prescribe  (c). 
Again,  where  the  debt  can  be  proved  on  an  entirely  separate  trans- 
action from  the  bill,  as  where  it  arises  on  a  sale,  it  may  be  proved 
irrespective  of  the  Sexennial  Act ;  and  the  fact  of  a  bill  having  been 
granted  for  the  transaction,  and  then  allowed  to  prescribe,  is  not 
held  to  limit  the  nature  of  the  proof  (d). 

*  Where  the  debt  arises  on  a  separate  transaction,  or  has  been 
reconstituted  by  a  separate  obligation,  the  action  must  be  laid  on 
such  transaction  or  obligation,  and  not  on  the  bill  (e).' 

The  statute  provides  a  mode  of  proving  the  debt  in  any  bill  or  Action  ^or^e 
note,  even  after  the  years  of  prescription.     To  understand  the 
enactment  on  this  subject,  it  must  be  compared  with  the  enactment 
which  precedes  it.     That  enactment  bears,  that  unless  diligence  or 

(a)    StrathaUan  v.   Drummond,  29  (rf)   Hunter  v.   Thomson^  29  June 

May  1828,  6  S.  881.  1843,  6  D.  1285. 

(fe)    Ettles  V.    Robertson,    15    Feb.  (c)  5^iV//w<7  v.  Zan/jf,  4  Mar.  1830,  8 

1833,  11  S.  397.  S.  638  ;  per  Wood,  Blair  v.  Horn,  30 

(o)  Blake  v.  Turner,  15  Nov.  18C0,  Nov.  1858,  21  D.  45. 
23  D.  15. 
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action  is  brought  within  six  years,  as  already  explained,  the  bill  or 
note  shall  be  no  longer  "  of  force,  or  effectual  to  produce  diligence 
or  action."  But  it  is  thereafter  provided,  ^^  that  it  shall  and  may 
be  lawful  and  competent,  at  any  time  after  the  expiration  of  the 
six  years,  to  prove  the  debts  contained  in  the  said  bills  and  promis- 
sory-notes, and  that  the  same  are  resting  ovoingj  by  the  oaths  or  writs 
of  the  debtor."  These  enactments  were  not  meant  to  interfere  with 
any  distinct  obligation  which  the  creditor  might  have  for  the  debt 
contained  in  the  bill  or  note.  But  when  there  is  no  such  obligation, 
the  statute  establishes  a  presumption,  from  the  mere  lapse  of  six 
years,  that  the  debt  in  the  bill  or  note  has  been  paid,  inasmuch  as  it 
gives  the  creditor  no  means  of  proving  the  debt,  but  the  debtor's 
writ  or  oath,  not  only  as  to  its  constitution,  but  as  to  its  being  still 
^^  resting  owingP  A  failure  in  this  last  point  would  be  fatal,  though 
he  should  establish  the  first.  During  the  currency  of  the  six  years, 
the  creditor's  possession  of  the  bill  or  note  establishes  the  claim 
against  the  debtor,  and  he  must  prove  payment.  But  after  the  six 
years,  the  bill  or  note  is  no  longer  a  ground  of  action,  and  leaves 
no  presumption  even  of  a  debt,  unless  it  is  proved  in  the  mode 
prescribed. 

1.  Mode  of  libelling  Action^  pleading  Prescription^  and  ordering 

Proof, 

How  action  After  the  six  years  have  elapsed,  as  there  is  no  longer  a  claim 

UbXi  ^^^^  ^^^  ^^^  ^^'^  ^^  ^^^>  ^^*  ^"ly  f^^  *''^  ^*^  ^^  would  seem  that  the 
summons  ought  to  conclude  for  the  debt,  and  that  the  bill  or  note 
should  be  libelled  on  only  as  indicative  of  the  mode  in  which  the 
debt  was  constituted  (a).  But  there  has  not  been  much  strictness 
in  enforcing  this  rule  (i).  In  one  case  (c),  the  fact  of  the  bill 
being  granted  is  narrated  in  the  summons,  and  it  concludes  speci- 
fically, in  terms  of  the  statute,  for  the  debt  contained  in  the  bill. 
On  the  other  hand,  action  was  sustained,  after  the  years  of  pre- 
scription, under  a  summons  which  libelled  solely  on  the  bill,  it 

(a)  Vide  1  Bell,  394.  the  defender^B  oath,  though  the  pre- 

(6)  In  ClarksorCs  Trustees  v.  Gibson ^  scribed  bill  had  been  speciaUy  libdteil 

8  June  1820,  F.  C,  the  Court  bus-  on. 

tained  action  to  the  effect  of  having  (r)  A/'i\>iY/T.  iB/air,  p.  475,  note(rt). 
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being  held  that  prescription  did  not  anniliilate  the  bill,  but  merely 
raised  a  presumption  of  payment  (a). 

It  is  a  question,  Whether,  in  such  an  action,  it  is  necessary  to  if  debt  judici- 
adduce  the  debtor's  writ  or  oath,  in  all  casesy  to  prove  resting  no^»rder*for ' 
owing,  although  he  should  admit  it  judicially  in  his  pleadings  t  ^[J^.  ^^^^ 
It  would  appear  that  such  an  admission  supersedes  proof.  A  judi- 
cial admission,  indeed,  though  in  a  written  pleading,  can  scarcely 
be  considered  as  an  acknowledgment  by  the  debtor  s  writ,  since  a 
pleading  is  not  properly  his  writ,  but  only  the  judicial  record  of  his 
case.  But  the  statute  merely  enacts  that  it  "  may  be  lawfuV^  to 
prove  the  subsistence  of  the  debt  by  his  writ  or  oath,  and,  therefore, 
it  does  not  seem  to  exempt  this  species  of  action  from  the  rule 
applicable  to  all  actions,  viz.  that  the  proof  referred  to  is  to  be  led 
only  when  necessary,  and  cannot  be  required  tvhen  the  defender's 
admission  supersedes  it.  Formerly  the  defender  might,  indeed, 
refuse  to  make  any  statement,  and  plead  the  statute  (6)  ;  and, 
although  the  statute  6  Geo.  IV.  c.  120,  and  the  Act  of  Sederunt 
1828,  following  on  it,  now  enact,  that,  when  a  statement  is  made 
by  the  pursuer,  and  not  denied  by  the  defender,  if  within  his 
knowledge,  it  shall  be  held  as  admitted,  it  may  be  doubted  whether 
this  enactment  is  not  subject  to  an  implied  exception  (also  founded 
on  statute,  and  not  recalled)  of  such  claims  as,  being  prescribed, 
are  declared  to  be  provable  only  by  writ  or  oath  of  party  (c). 
But  if  the  party's  statement  does  amount  to  an  admission,  it  must 
have  the  usual  effect  of  one.  This  doctrine  does  not  seem  to  be 
doubtful,  although  there  has  been  some  doubt  regarding  its  applica- 
tion. In  one  case  (d),  the  Court,  holding  that  the  defender's  state- 
ment was  an  admission  of  resting  owing,  decerned  against  him 
without  requiring  his  oath.  This  case  is  therefore  an  authority 
in  favour  of  the  doctrine  now  stated.     Again  (e)j  it  was  held  that 

(a)  Christie  v.  Henderson y  19  Juiie  was  held  that  the  absence  of  an  aver- 

1833,  US.  744;  EttleJt  v.  Robertson,  ment  of  payment  waa  not  equivalent 

16  Feb.  1833,  US.  397.  to  an  admission  of  resting  owing. 

(6)  It  has  been  decided,  that  a  party  (</)  Philp  v.  Milne,  15  Jan.  1800, 
is  not  bound  to  confess  or  deny,  in  Morr.  App.  to  Bill,  13.  Viile  also  the 
terms  of  the  Act  of  Sederunt,  then  Lord  Justice-Clerk^s  and  liOrd  Glen- 
subsisting,  where  his  oath  is  the  only  lee's  remarks  on  that  case  in  Clarkson\s 
mode  of  proof  competent ;  Dick  v.  Trustees  v.  Gibson,  S  June  1820, 
Aitm,  24  Feb.  1738,  M.  12041.  F.  C. 

(r.)  In  Alcock  v.  Easson,   in/ra,  it  (f)  Clarksons  v.  Gibson,  note  {d). 
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the  defender's  oath  was  necessary,  althoagh  the  pursuer  maintained 
that  the  statement  in  his  pleadings  amounted  to  an  admission  of 
"  resting  owing."  The  majority  of  the  Court  did  not  think  that 
this  statement  amounted  to  such  an  admission,  although  it  seems  to 
have  been  held  that,  if  it  had  been  clearly  made,  the  oath  would 
have  been  unnecessary  (a).  This  case,  therefore,  is  not  inconsistent 
with  the  general  doctrine  previously  established.  *  Recent  cases, 
though  not  unattended  with  differences  of  opinion  on  the  Bench,  have 
confirmed  the  doctrine.  In  two  cases  in  the  Second  Division,  one  on 
the  Triennial  (6),  and  the  other  on  the  Sexennial  Act  (c),  it  was  laid 
down,  that  where  the  admission  was  clear,  and  free  from  qualification, 
it  superseded  a  reference  to  oath ;  and  in  a  subsequent  case,  on  the 
sexennial  prescription  (d),  in  the  First  Division,  the  majority  of  the 
judges  took  the  same  view.  These  cases  establish  also  that  the  de- 
fender's statement  must  be  taken  with  all  its  qualifications,  and  does 
not  afford  materials  for  decree,  unless  it  simply  admits  the  debt  (e). 
Previous  cases  (/),  therefore,  in  which  the  Court  had  allowed  the 
pursuer  to  take  advantage  of  an  admission,  and  yet  reject  a  qualifi- 
cation, must  be  regarded  as  overruled.  The  result  of  the  recent  cases 
is,  that  if  the  defender  simply  admits  the  debt,  there  is  nothing  to  go 
to  proof,  and  therefore  no  necessity  for  any  order  to  prove ;  but  that 
if  he  admits  it  under  qualifications,  the  pursuer  must  either  take  the 
admission  as  he  finds  it,  or  go  on  to  prove  his  case,  without  refer- 
ence to  the  admission  (g).  This  doctrine,  it  will  be  seen,  reduces 
the  effect  of  a  judicial  admission  to  the  narrowest  limits,  as  there 
are  few  or  no  cases  in  which  a  defender  unqualifiedly  admits  a  debt 


(a)  Vide  opinions  of  Lords  Craigie 
and  Glenlee  in  this  case. 

(6)  Alcock  V.  Easson,  20  Dec.  1842, 
5  D.  356.  This  case  contains  a 
valuable  commentary  by  Lord  Jus- 
tice-Clerk Hope  on  the  previous 
cases. 

(c)  Noble  V.  Scott.  23  Feb.  1843,  6 
D.  723. 

(d)  Damley  v.  Kirkwood,  6  Mar. 
1845,  7  D.  595. 

(e)  See,  in  further  support  of  this 
rule,  Campbell  v.  Macartney,  23  June 
1843,  4  D.  1086 ;  Galloway  v.  Moffat, 
18    July    1845,    7    D.    1088;   Milne 


V.  Donaldson,  10  June  1852,  14  S. 
848. 

(/)  MitcheU  v.  Ferrier,  23  Dec 
1842,  5  D.  169 ;  Murray  v.  EUiot,  14 
June  1837,  15  S.  1141.  See  Lord 
Justice-Clerk  Hope's  obeervatioDS  in 
Campbell  v.  Grierson,  15  Jan.  1843, 
10  D.  861,  a  case  under  the  quin- 
quennial prescription. 

(g)  In  Webster  v.  M'Lellan,  2  July 
1852,  14  D.  932  (under  the  Triennial 
Act),  an  opinion  was  given,  that  such 
admissions  could  not  even  be  used  to 
help  out  a  proof  by  wnt,  u  here  such 
proof  was  neceesary. 
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*  Where  an  action  for  the  debt  is  defended,  the  defender  usually  But  if  the  debt 

•'is  denied,  or 

pleads  prescription.     It  would  appear  that  if  he  failed  to  plead  it,  not  admitted, 
he  would  not  receive  the  benefit  of  it  (a).     Formerly,  when  pre-  an  order  for 
scription  was  pleaded,  there  was  a  good  deal  of  confusion  in  the 
mode  of  proceeding,  and  though  the  plea  regulated  nothing  but  the 
mode  of  proof,  a  proof  was  frequently  allowed  without  either  sus- 
taining or  repelling  it ;  and  then  at  the  conclusion  of  the  proof,  if 
the  debt  was  established,  the  plea  of  prescription  was  repelled  along 
with  the  other  defences.     The  form  of  proceeding  now  adopted  is 
more  satisfactory.     The  plea  of  prescription  must  be  disposed  of 
in  one  way  or  other  as  soon  as  the  record  is  closed  (6).     The 
appearance  of  the  bill,  with  the  statements  on  record,  is  generally 
sufficient  to  determine  whether  it  is  prescribed  or  not.      If  in- 
sufficient, and  proof  is  required,  it  should  in  the  first  place  be 
limited  to  that  point  alone  (c).      When  it  has  been  determined 
whether  the  plea  of  prescription  applies,  the  farther  procedure  to 
be  taken  is  also  determined.     If  the  bill  is  not  prescribed,  the  plea 
is  repelled,  and  it  is  then  for  the  defender  to  rebut  the  presump- 
tions which  an  unprescribed  bill  raises  against  him.     If  the  bill  is 
prescribed,  then  the  plea  of  prescription  is  sustained ;  and  it  is  for 
the  pursuer  to  prove  the  constitution  and  resting  owing  of  the  debt, 
by  the  writ  or  oath  of  the  defender.     Accordingly,  in  all  cases 
except  in  those  in  which  the  pursuer  has  already  produced  writs 
of  the  debtor,  sufficient  to  prove  the  debt,  an  order  for  proof  is 
pronounced;  and  this  order  may  either  be  an  order  in  the  first  place  ^^""  ^^  ^^^^ 
for  proof  by  writ  (d)j  leaving  it  open  for  the  pursuer  afterwards  to 
lead  his  evidence  by  oath  under  a  reference ;  or  it  may  be,  if  the 
defender  has  proved  constitution  by  admission  or  writ,  an  order  for 
proof  of  resting  owing  by  oath  {e) ;  or  it  may  be  an  order  for  both 
kinds  of  proof  at  once  (/).     The  latter  form  of  order  seems  in 
many  cases  the  preferable,  because  under  it  the  pursuer,  in  the  first 

(a)  This  follows  from  the  statutes  whether  a  claim  had  been  made  on  the 

requiring  the  defender  to  state  his  bill  under  a  sequestration. 

pleas  in  law.     In  England  the  statute  (c/)  Bhir  v.  //orw,  30  Nov.  1858,  21 

of  limitations  must  be  pleaded  ;  Gould  D.  51. 

V.  Johnson^  1702,  2  Ld.  Raym.  838 ;  (e)  Deans  v.  Steele,  24  Dec.  1853, 

Chitty,  386.  16  D.  317. 
(6)  Alcock  V.  Easson,  ul  supra,  (/)  This  form  is  understood  to  be 

(c)  Such  proof  might  be  required,  in  general  use  in  the  Sheriff  Courts. 
Inhere  it  was  disputed,  for  example. 
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place,  recovers  all  the  admissible  writings  wliich  he  can ;  and  then, 
in  the  next  place,  examines  the  defender  on  oath.  In  this  way  the 
pursuer's  whole  proof  is  led  at  one  stage,  and  the  case  made  ripe  for 
judgment  after  one  discussion. 

2.    What  must  be  proved. 

^  Under  the  order  for  proof,  the  pursuer  must  prove  two  things; 
namely,  the  constitution,  and  the  resting  owing,  of  the  debt  (a). 

OoiiBtitution.  *  The  holder  must,  firstly,  prove  the  constitution  of  the  debt. 

He  does  not  do  this  by  merely  proving  that  the  defender  signed  the 
bill,  for  the  signature  may  have  been  obtained  to  the  bill,  without 
there  having  been  previously  in  existence,  or  then  created,  any 
debt  legally  exigible  (b).  Thus,  if  it  appear  that  the  bill  was 
granted  for  a  debt  arising  on  an  illegal  transaction,  the  pursuer 
will  fail  (c).  And  he  will  fail,  where  the  only  evidence  admissible 
establishes  that  the  defender  signed  the  bill  believing  it  to  be  a 
receipt  (d),  or  signed  the  bill  for  one  purpose  while  the  holder  frau- 
dulently applied  it  to  another  (e).' 

Oa8o  of  accom-  A  qucstiou  has  arisen.  Whether  a  person  admitting  that  he  ac- 
cepted a  prescribed  bill,  but  stating  that  he  had  done  so  for  another 
person's  accommodation,  without  receiving  value,  is  thereupon  bound 
for  the  debt?  In  one  case  (/),  of  an  action  by  the  onerous  in- 
dorsee of  a  prescribed  bill  against  the  acceptor,  the  latter  having 
admitted  his  acceptance,  which  admission  was  held  equal  to  his 
oath,  and  not  stating  that  the  bill  was  paid,  but  merely  that  be 
had  accepted  it  without  value  for  the  drawer's  accommodation^  the 
Court,  holding  that  the  bill  was  unpaid,  and  that  the  want  of  value 
was  no  defence  against  an  onerous  indorsee,  decerned  for  payment. 
The  defender  here  virtually  admitted  that  the  money,  though  not 
paid  to  him,  was  advanced  on  the  faith  of  his  acceptance,  and  that 
thus  he  became  bound  for  it  as  money  had  and  received  to  his  use. 

(a)  Drummond  v.  Crichton,  12  Jan.  M'Kissock,  28  Feb.  1805,  F.  C. ;  Dick- 

1848,  10  D.  340.  son  on  Evidence,  §  445. 

(6)    Drummond    v.     Crichtoji,     tit  (d)    Agnew    v.   M^Rae^    1782,    M. 

supra.  18219  ;  Fraser,  27  June  1809,  F.  C. 

(c)  ClarksorCs  Trustees  v.  Gibson,  8  {e)  Drummond  v.  Crichtony  «/  suprn. 

June  1820,  F.C.;  Campbell  v .  Scotland,  (/)  Philp  v.  Milne,  15  Jan.  18<X>, 

28  Nov.  1778,  M.  9580;  McNeill  v.  Moit.  App.  to  BiU,  13. 
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It  was  therefore  as  much  his  debt  as  if  he  had  first  received  the 
money,  and  then  delivered  it  to  the  party  accommodated.  The 
same  question  has  been  since  more  deliberately  considered  in  two 
other  cases,  in  both  of  which  the  party  sued  having  deponed  to 
facts  which  proved  that  the  amount  of  the  bill  had  been  advanced 
to  the  other  party  on  the  faith  of  his  obligation,  and  both  parties 
admitting  that  they  had  not  paid  the  debt,  the  Court,  though 
by  the  narrowest  majority,  decided  against  the  defender  (a).  The 
principle  thus  established,  of  the  liability  of  an  accommodation- 
acceptor  on  a  prescribed  bill,  when  he  admits  that  its  amount  has 
been  advanced  on  the  faith  of  his  obligation,  has  been  since  recog- 
nised in  several  other  cases  (i).  But  in  another  case  (c),  where 
one  of  two  joint  obligants  in  a  prescribed  promissory-note  admitted 
on  oath  that  he  had  signed  it,  but  deponed  that  the  holder  had 
stated,  at  the  time,  that  it  would  never  form  a  debt  against  him,  he 
was  absolved  in  respect  of  his  oath.  ^  This  case  is  distinguished 
from  the  others  by  the  circumstance,  that  the  bill  was  not  in  the 
hands  of  an  indorsee.  When  the  bill  is  in  such  hands,  it  is  useless 
for  an  acceptor  to  depone  that  he  got  no  value,  if  another  person 
did  on  the  faith  of  his  subscription.  This  was  recently  held  in  a 
case  on  a  bill  which  the  acceptor  had  signed  in  order  to  renew  a 
previous  accommodation-bill  in  favour  of  another  to  which  he  had 
been  a  party  (d).' 

In  one  of  these  cases  above  referred  to  {e\  the  Court  remitted  Does  the  sep- 
to  the  Lord  Ordinary  to  hear  parties  on  the  question  how  far  the  Bcnption  apply 

in  tihis  CAS6  r 

defender's  obligation,  as  that  of  a  cautioner,  fell  under  the  septen- 
nial prescription  enacted  by  the  statute  1695,  c.  5,  as  to  cautionary 
obligations.  The  argument  on  this  point  was  stopped  by  an 
appeal;  but  the  same  point  has  been  since  discussed  before  the 
same  Lord  Ordinary  in  another  case  (/),  and  the  prescription  has 
been  found  inapplicable.     A  similar  decision  had  been  previously 

(a)  M'Neia  v.  Blair,  21  Jan.  1825,  (c)  Baird  v.   Little's   Trustees.   21 

8  S.  469 ;    Laidlaw  v.  Hamilton,  31  June  1827,  6  S.  820. 

May  1826,  4  S.  and  D.  636.     The  first  (d)  Boyd  v.  Eraser,  28  Jan.  1862,  16 

of  these  cases,  after  an  appeal  had  been  D.  342. 

entered,  was  compromised.  (e)  AVNeill  v.  Blair,  note  (a). 

(6)  WiUon  V.  Strang,  3  Mar.   1830,  (/)   M'lndoc  v.  Frame,    18  Nov. 

8  S.  626;  and  Chnstie  v.  flrndcrson,  1824,  3  S.  296. 
19  June  1833,  11  S.  744. 
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given  lu  the  case  of  a  party  accepting  a  bill  which  was  addressed 
to  another  party  as  principal,  and  to  him  "  as  security,  jointly  and 
severally,"  and  who  was  found  not  entitled  to  plead  the  septennial 
prescription  against  the  holder  (a). 
Keating  owing.  Whether  the  pursuer^s  claim  rests  on  the  defender's  admission, 
or  on  his  oath,  one  or  other  must  afford  complete  evidence  of  resting 
owing,  since  the  statute  throws  the  whole  burden  of  proving  that 
fact  on  him.  The  debtor's  oath  will  not  avail  the  creditor,  unless 
he  either  depones  expressly  that  the  debt  is  resting  owing,  or  states 
facts  which  lead  necessarily  to  that  conclusion.  The  debtor's  writ, 
likewise,  in  order  to  have  the  effect  required  by  statute,  must 
instruct  that  the  debt  is  "  resting  owing."  On  this  ground  it  may 
be  doubted  whether  there  was  reason  for  holding,  in  a  previous 
case  {b)y  that  the  defender  s  statement  established  the  claim ;  as 
it  merely  imported  that  the  defender  had  signed  the  bill  as 
acceptor  for  the  accommodation  of  another  party,  and  not  that  it 
was  still  unpaid,  but  without  saying  anything  on  that  subject, 
referred  generally  to  the  plea  of  prescription.  In  another  case, 
already  noticed  (c),  the  defender  admitted  on  oath  that  he  had  not 
paid  the  bill.  In  a  previous  case  (J),  where  the  defender,  though 
he  admitted  the  granting  of  the  bills  (stating,  however,  that  they 
were  granted  without  value,  and  were  struck  at  by  the  Bankrupt 
Act,  33  Geo.  III.  c.  74),  did  not  admit  that  they  had  not  been  paid, 
but  pleaded  prescription,  and  that  the  pursuer  was  bound  to  prove 
resting  owing  by  his  writ  or  oath,  the  Court  were  not  satisfied  with 
a  presumption  of  non-payment,  but  held  that  the  pursuer  must 
prove  it ;  and  thereafter  fotind  that  the  defender's  oath  was  neces- 
sary. In  an  earlier  case  («),  where  the  defender's  judicial  state- 
ment was  received,  both  by  the  parties  and  the  Court,  as  equivalent 
to  his  oath,  the  fact  of  non-payment  was  implied  in  his  statement. 
In  a  later  case  (/),  where  an  action  was  brought  for  the  balance 

(a)  Sharp  v.  Hervey,  24  June  1808,  (c)   M'NeiU  and  Others  v.   Blair, 

Morr.  App.  i\  Bill,  28.     In  Boyd  v.  p.  475,  note  (a). 

Fraser,  ut  supra,  a  plea  that  an  accom-  (rf)  Clarkson  v.   Gibson's   Trustees, 

modation-acceptor  was  freed  (as  being  p.  474,  note  (c). 

a  cautioner)  under  the  Act  1695,  c.  5,  («)  Robertson  v.  Clarkson^  19  Nov. 

was  abandoned  in  the  Outer  House.  1784,  M.  13244. 

(Jh)   Philp  V.  Milne,  ante,  p.  471,  (/)  Robertson  v.  Thomson,  26  May 

note  (/).  1830,  8  S.  810. 
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of  a  prescribed  bill,  eleven,  years  after  it  became  due,  and  the 
defender,  on  a  reference  to  his  oath,  deponed  that  he  had  paid  this 
balance  to  the  eldest  son  (the  mother  and  younger  children  being 
in  right  to  the  note),  but  without  direct  proof  of  authority  from 
them  to  the  son  to  receive  it,  though  the  authority  was  held  to  be 
presumable  from  their  subsequent  taciturnity,  both  as  to  principal 
and  interest,  contrasted  with  their  previous  urgency  for  payment, 
the  Court  decided  that  resting  owing  was  not  proved.  ^  Where 
the  proof  is  by  writ,  the  rule  is  equally  applicable.  The  debtor's 
books  are  his  writ ;  but  the  inference  to  be  drawn  from  their  con- 
taining an  entry  of  the  constitution  of  the  debt,  and  no  entry  of  its 
payment,  though  not  doubtful,  does  not  afford  the  distinct  proof  of 
resting  owing  required  by  the  statute  (a).'  The  result  of  these 
decisions  appears  to  be,  that  non-payment  must  be  either  directly 
admitted,  or  proved  by  writ  or  oath  (b). 

3.   Whose  Evidence  to  be  taken, 

^  In  general,  the  pursuer  must  prove  by  the  writ  or  oath  of  the 
debtor  in  the  bill,  but  there  are  certain  situations  in  which  he  may 
be  deprived  of  that  evidence ;  and  questions  have  arisen  if  there 
may  not  be  situations  in  which  he  may  be  entitled  to  use  the  evi- 
dence of  one  party  against  another.' 

In  a  ranking  and  sale  of  a  deceased  debtor's  estate,  brought  by  Evidence  of 
his  eldest  son  and  heir,  where  a  claim  was  made  for  creditors  on 
certain  bills  and  open  accounts  which  were  prescribed,  it  was  found 
incompetent  to  refer  them  (viz.  their  contraction  as  well  as  their 
subsistence)  to  tlie  oath  of  the  heir,  who  had  been  a  pupil  when  Heir; 
they  were  contracted,  and  was  still  a  minor  (c).     But,  in  another  Tmgteo,  or 
case  (d),  the  Court  sustained  a  reference  to  the  oath  of  certain 
trustees  as  to  resting  owing  on  a  prescribed  bill  by  the  deceased 
truster,  reserving,  however,  all  questions  as  to  the  effect  of  their 
oath,  and  excluding  one  of  the  trustees  who  had  allowed  decree 

(a)    Ellis  V.  White^  12  July  1849,      not  paid,  and  does  not  know  if  the 
11  D.  1347.  others  have. 

{h)  See  infra,  p.  480,  for  further  (c)  Little  v.  Graham,  4  Feb.  1826, 

information  as  to  the  case  of  one  of      4  S.  424. 

several  obligants  deponing  that  he  has  (c/)  Murray  v.  Tjauries  Trustees,  2 

Mar.  1827,  5  S.  616. 
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against  him  as  a  joint  acceptor  of  the  bill,  on  the  ground  that  be 
had  an  interest  to  be  relieved  to  the  extent  of  one-half  of  iL  On 
the  other  hand,  it  has  been  decided  (a),  that  the  insertion  of  a  bill 
by  curators  to  the  debit  of  their  accounts,  cannot  preclude  them  or 
the  minor  from  afterwards  pleading  prescription  against  the  debt. 
'  Where  the  debtor  has  died,  the  creditor  has  lost  the  power  of  re- 
ferring the  matter  to  his  oath.  No  doubt  he  has,  in  place  of  it,  the 
power  of  referring  to  the  oath  of  the  debtor's  representatives,  but 
they  may  know  nothing  about  it ;  and  in  the  event  of  their  depon- 
ing to  that  effect,  the  result  simply  is,  that  the  creditor  has  not 
proved  his  case  (6).  Where  the  executors  or  trustees  admit  the 
debt,  by  writ  or  oath,  that  of  course  is  conclusive  in  a  question 
between  the  creditors  and  themselves,  as  far  as  concerns  their  own 
interest  in  the  trust  (c)  ;  but  if  there  are  other  parties  interested, 
for  example  competing  creditors,  it  is  doubtful  if  the  evidence 
be  complete  against  them.  In  one  case  in  which  such  a  question 
arose,  three  of  the  judges  were  of  opinion  that  it  was  binding 
on  them,  and  two  that  it  was  not.  The  point,  nowever,  was  not 
decided  (rf). 
Agent;  *  The  general  rule  is,  that  an  agent,  with  a  general  authority, 

cannot  give  a  written  admission  sufficient  to  prove  the  case  against 
his  principal  after  prescription  (e).  But  there  may  be  special  cir- 
cumstances in  which  the  agent's  writ  may  be  binding.  Thus,  where 
certain  trustees  signed  a  bill,  and  then  left  the  entire  management 
of  it  to  an  agent,  from  whose  books  they  were  perfectly  aware  that 
he  was  paying  the  interest  of  the  debt  after  the  bill  had  prescribed, 
it  was  held  that  markings  of  the  payments  of  this  interest  in  his 
handwriting  on  the  bill  formed  their  writ,  and  bound  them  (/). 
And  where  an  executrix  had  empowered  an  agent  to  act  for  her  on 
all  matters  connected  with  the  deceased,  and  he  made  payments  to 
account  before,  and  acknowledged  the  debt  after  prescription,  she 

(a)  M'Nicoll  V.  M'Neill,  29  Nov.  Forsyth's  Trs.Y.  M' Lean,  IHJ&nAfM, 
1821,  1  S.  176.  16  D.  343. 

(b)  Stirling  v.  Henderson,  11  Mar.  (d)  Wood  v.  Howden,  7  Feb.  1843, 
1817,  F.  C.  5  D.  607. 

(c)  APTavish  v.  Saltoun,  26  Jan.  (e)    Ferguson   v.   Bethune,   7  Mar. 
1826,  3  S.  172.     In  the  case  of  bill  1811,  F.  C. 

due  to  the  trust,  it  was  held  that  the  (/)  Campbell  v.  Ballantyne,  21  Dec 

acceptor  could  not  refer  its  non-oner-  1889,  1  D.  1061.  As  to  entries  in 
oeity  to  one  of  a  number  of  trustees.      books  by  factor  or  clerk,  see  p.  483. 
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was  held  bound  (a).  There  does  not  appear  to  be  any  authority  for 
supposing  that  the  oath  of  an  agent  could  be  taken  against  a  prin- 
cipal, in  any  circumstances,  even  where  the  agent  had  granted  a  bill 
per  procuration. 

'  A  husband  being  liable  for  his  wife's  bills  after  marriage,  it  Hu«band  or 
would  seem  that  his  writ  would  be  sufficient  in  any  question  with 
him  or  his  representatives  (6).  It  is  very  doubtful  if  it  would  be 
sufficient  against  the  wife  after  a  dissolution  of  the  marriage. 
While  the  marriage  subsists,  it  would  seem  incompetent  to  prove  a 
debt  (not  within  the  prepositura)  against  the  husband  by  the  wife's 
writ  or  oath,  granted  or  emitted  during  coverture  (c).' 

It  is  probable  that  the  oath  of  a  bankrupt  debtor  in  a  prescribed  Bankmpt ; 
bill  would  be  admitted  to  establish  the  debt  against  his  creditors. 
This  was  allowed  in  one  case  (d)  ;  *  and  though  it  has  been  decided 
that  a  reference  to  the  oath  of  a  bankrupt  is  in  the  ordinary  case 
incompetent  (e),  it  does  not  seem  to  have  been  intended  to  make  this 
applicable  to  the  case  of  prescription.  If  the  creditors  take  advan- 
tage of  one  part  of  the  statute  to  cut  off  the  debt,  it  seems  to  have 
been  thought  reasonable  that  the  creditor  should  be  allowed  the 
advantage  of  the  other  part  of  the  statute  to  prove  it  (/).  In 
England,  if  the  bankrupt  waives  the  statute  of  limitations,  the 
creditors  cannot  plead  it  (^).' 

*  Where  prescription,  pleaded  by  a  company  in  an  action  against  Partners. 
them,  has  been  sustained,  it  does  not  seem  to  have  been  clearly 
determined  to  whom  the  reference  to  oath  is  to  be  made.  It  is  of 
course  competent  to  refer  to  the  oaths  of  all  the  partners ;  but 
where  such  a  reference  is  made,  it  must  be  exhausted  by  all  their 
depositions  being  taken  (h).  This  makes  it  desirable  to  know 
whether  a  more  limited  reference  may  not  be  made.  It  has  been 
decided,  that  where  the  partners  have  delegated  the  entire  manage- 
ment of  the  company  affairs  to  one  of  their  number,  it  is  enough  to 

(a)  McGregor  v.  M*Gregor^  27  June  (</)  Buchan    v.   Barclay,   31  Jan. 
1860,  22  D.  1264.  1787,  M.  11128. 

(b)  Barclay  v.  Alexander,  26  Feb.  (e)   Thomson  v.  Duncan,  10  July 
1846,  8  D.  549.  1856,  17  D.  1081. 

(c)  Morris  v.  Monro,  2  Dec.  1829,  (f)  Per  Hope  in  Adam  v.  Maclach- 
S  S.  156  ;  Monro  v.  M'Leod,  10  Feb.  Ian,  20  Jan.  1847,  9  D.  560. 

1809,  H.  215 ;    1   Fraser's  Personal  {g)  Chitty,  p.  386. 

and  Domestic  Relations,  295.  (/*)  Cleland  v.   Af^Ldlan,  22  Jan. 

1851,  13  D.  504. 
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refer  to  his  oath  (a)  ;  and  on  the  same  principle  it  should  seem  that 
where  one  partner  was  admitted  to  have  managed  all  the  business 
connected  with  the  particular  bill,  his  oath  alone  should  be  taken  ; 
and  that  where  partners  were  abroad  or  at  a  distance,  and  could 
have  had  no  share  in  it,  their  oaths  need  not  be  taken.  Beyond 
these  restrictions  there  seems  no  principle  for  proceeding.  When 
the  company  is  dissolved,  it  is  incompetent  to  refer  to  one  partner 
to  constitute  the  debt  against  the  company  (6).  The  reference 
must  be  to  all,  and  all  their  depositions  must  be  read  together,  as 
forming  the  proof  (c).  Where  one  partner  is  sued  after  dissolu- 
tion, it  is  incompetent  to  refer  to  the  oath  of  another  partner  as 
binding  him  (d).  The  writ  of  a  partner,  granted  during  the  sub- 
sistence of  the  company,  and  in  circumstances  where  he  was  entitled 
to  act  for  it,  would  seem  to  bind  all  the  partners,  even  in  actions 
brought  against  them  after  dissolution  (^).' 
Writ  or  oath  of         As  the  Scotch  Statute  excludes  action  or  dili^rence  on  the  bill 

one  obligant  ^  ^ 

does  not  bind     or  uote  after  the  six  years,  and  merely  allows  the  creditor  to  prove 

another.  .  .a 

the  debt  by  the  debtor's  writ  or  oath,  it  follows,  that  only  the 
debtor  whose  writ  or  oath  is  obtained  can  be  thereby  bound ;  and, 
therefore,  that  neither  the  writ  nor  oath  of  one  party  to  a  bill  or 
note  can  prove  the  debt  against  other  parties  (/).  Accordingly,  it 
was  held  (jr),  that  markings  of  interest  made  after  the  six  years,  on 
a  bill  by  one  of  three  joint  acceptors,  and  a  letter  by  him  admitting 
that  the  bill  was  unpaid,  could  neither  of  them  prove  resting  owing 
against  another  acceptor.  It  was  also  held  in  that  case,  that  the 
circumstance  of  a  dividend  having  been  drawn,  after  the  six  years, 
from  the  bankrupt  estate  of  one  of  the  acceptors,  could  have  no 
effect  against  the  others.  The  ranking  for  such  a  dividend  could  not 
be  more  available  than  a  decree  obtained  after  the  six  years  agiunst 
one  acceptor,  which  has  no  effect  against  another  acceptor.     It  has 

(a)    Gow    V.   M' Donald,   27   Feb.  (c)   2  Bell's  Comm.  618;  JMsbefs 

1827,  6  S.  472 ;  Dickson  on  Evidence,  TV.  v.  Monwns  Tr.,  23  Jan.  1829,  7 

§  1573.  S.  307 ;  Treacher  v.  Galloway,  19  Nov. 

(6)  M'Nab  V.  Lockhart,   10  Mar.  1844,  17  Scot.  Jurist,  55. 

1843,  5  D.  1014.  (/)  Allan  v.    Ormiston,   30   Nov. 

(c)  Broom  v.  Edgley,  31  May -1843,  1817,  H.  477. 

5  D.  1087.  ig)  Houston  v.  Yuill,  31  May  1822, 

id)  Neill  V.  CampheU,  7  Mar.  1849,  1  S.  449,  and  4  S.  24. 
11  D.  979 ;  Easton  v.  Johnston,  15  Feb. 
1831,  9  S.  440. 
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been  since  decided  (a),  that  an  acknowledgment  of  resting  owing 
made  by  one  acceptor  after  the  six  years  cannot  bind  his  co-acceptor ; 
and  (b)  the  same  decision  was  given  as  to  a  marking  of  interest 
made  on  a  bill  by  one  acceptor  after  the  six  years^  when  pleaded 
against  another  acceptor,  the  Court  holding  the  point  to  be  settled 
by  the  previous  case.  A  contrary  doctrine  is  held  in  England ;  but 
no  argument  can  be  safely  drawn  from  the  English  practice  under 
one  statute,  to  elucidate  the  construction  of  a  different  statute. 
*  Where  a  reference  is  made  to  the  oath  of  the  obligants,  and  one  of 
them  negatives  the  constitution  of  the  debt,  he  is  entitled  to  be 
assoilzied  at  once,  without  awaiting  the  issue  of  the  reference  to  the 
others  (c).  If  the  oaths  of  all  the  obligants  be  taken,  and  each 
admits  the  constitution,  and  that  he  has  not  paid  it,  the  debt  is 
proved  against  all  of  them,  because  the  depositions  when  read  to- 
gether amount  to  admissions  of  both  parts  of  the  pursuer's  case  (d). 
The  result  would  be  the  same  if  some  of  them  deponed  in  this 
manner,  and  the  others  confessed  by  allowing  decree  in  absence  to 
pass  (e).  It  was  at  one  time  held,  that  where  the  reference  was 
only  to  some  of  the  obligants,  and  they  severally  admitted  the  con- 
stitution, and  deponed  that  they  had  not  paid,  and  did  not  know 
whether  the  other  acceptors  had  paid,  the  debt  was  proved  against 
them  (/).  Doubts  have  been  cast  on  the  soundness  of  this  deci- 
sion (g).  It  is  not  very  clear,  however,  that  it  can  be  taken  as  a 
positive  assertion  of  a  distinct  rule.  It  was  arrived  at  by  the 
narrowest  majority,  and  one  of  the  majority  afterwards  stated  that 
he  went  on  the  special  circumstances  (A).  The  proof  of  resting 
owing  was  incomplete,  so  long  as  there  was  room  for  supposing 
that  the  other  acceptor  had  paid  the  debt.' 

(a)  WNeiU  v.  Blair,  81  Jan.  1823,  (e)  Boyd  v.  Fraser,  28  Jan.  1853, 15 

2  S.  174.  D.  342. 

(b)  APIndoe    v.   Frame,    18    Nov.  (/)  Christie  y.  Henderson,  19  J\3ne 
1824,  8  S.  295.                                          1883,  11  S.  744. 

(c)Eastonr.  Johnston,  lb  Feb.  ISSl,  (g)  See  Dickson   on  Evidence,    § 

9  S.  440.  460. 

(d)    Laidlaw  v.  Hamilton,  31  May  (h)  See  the  President's  opinion  in 

1826,  4   S.   686 ;  Wilson  v.   Strany,  Drummond  v.  Crichton,  12  Jan.  1848, 

3  Mar.  1880,  8  S.  625.  10  D.  347. 
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Writ  after  the 
six  years. 


Markings  of 
interest  or  pay- 
ments to  ac' 
count,  after  the 
six  years. 


4.  Mode  of  Proof —  Writ. 

It  has  been  foand  that  the  debt  is  sufficiently  instructed  by  any 
written  acknowledgment  of  the  debtor  subsequent  to  the  six  years, 
that  the  debt  subsisted  at  its  date ;  for  such  writing  raises  a  new 
presumption  against  him,  which  he  must  redargue  by  showing  tliat 
the  debt  has  been  paid.  Thus  (a),  a  letter  written  by  a  debtor  to 
the  creditor  after  the  six  years,  requesting  him  "  to  send  a  copy  of 
the  bill,  and  the  payments  made  on  the  back  of  it,  so  that  he  might 
settle  the  balance,"  was  held  to  support  an  action  for  payment  of 
this  balance ;  and  a  letter  granted  after  the  six  years,  agreeing  to 
pay  a  composition  on  the  debt,  has  been  held  to  establish  resting 
owing  (i),  or  a  letter  referring  to  another  debt,  but  acknowledging 
the  debt  in  question  by  implication  (c).  '  When  the  writing  founded 
on  admits  a  debt  to  be  due,  but  without  specifying  nature  or 
amount,  it  will  be  refeiTed  to  the  bill  if  there  be  no  allegation  of 
any  other  debt  to  which  it  could  apply  (d).  If  there  be  such  an 
allegation,  it  would  seem  competent  for  the  pursuer  to  prove  the 
application  of  the  writ  to  the  debt  sued  for  prmit  de  jure  («).' 

The  same  effect  has  been  justly  given  to  markings  of  interest, 
made  after  lapse  of  the  six  years^  in  the  debtor's  handwriting  (/)  ; 
for  these  markings  amount  to  an  acknowledgment  by  his  writ  that 
the  principal  sum  was  due  after  the  six  years,  and  therefore  afford 
evidence  that  it  is  still  resting  owing,  unless  he  proves  the  contrary. 
^Thus,  when  a  receipt  for  interest  after  the  six  years,  in  the 
creditor's  handwriting,  was  found  in  the  repositories  of  the  debtor 
after  his  death,  it  was  held  to  prove  the  debt  ( j).'  Similar  maik- 
ings  of  partial  payments  to  account  of  the  principal  sum,  made  and 
entered  after  the  six  years,  have  the  same  effect,  as  they  imply  an 


(a)  Rus8€U  V.  FairU,  23  May  1792, 
M.  11130. 

(6)  Mackenzie  v.  Nohle^  16  Feb. 
1827,  5  S.  367. 

(c)  Elder  v.  Marshall,  3  Dec.  1830, 
9  a  133. 

(jl)  Fiske  v.  Walpole,  19  July  18G0, 
22  D.  1488. 

(e)  Sterenson  v.  Kyle,  31  May  1849, 
11  D.  1086  ;   Wood  v.  Ilowden,  infra. 


(/)  In  Ferguson  v.  Bethttne,  7  Mar. 
1811,  F.  C,  action  for  the  amount  of 
certain  bills  was  sustained,  in  oonae- 
quence  of  markings  of  interest  made 
on  the  bills  in  the  debtor^s  hand- 
writing, and,  in  one  case,  entered 
in  his  books  after  the  lapse  of  six 
years. 

(g)  Wood  V.  Ilowden,  7  Feb.  1843. 
6  D.  607. 
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acknowledgment  of  the  balance  of  the  debt.  Thus  (a),  where  the 
representative  of  the  original  debtor  in  a  bill  had  made  a  partial 
payment  after  the  six  years,  and  marked  it  on  the  bill  with  his  own 
hand,  the  Court  sustained  action  for  the  balance,  in  respect  of  "  the 
partial  pajrment  of  the  debt  in  question,  subsequent  to  the  running 
of  the  sexennial  prescription,  and  other  circumstances  of  the  case." 
In  another  case  (6),  already  noticed,  where  it  was  decided  that  such 
markings  during  the  currency  of  the  six  years  did  not  interrupt 
prescription,  it  was  implied  that  they  would  have  established  the 
debt,  had  they  been  dated  after  the  six  years.  Such  markings, 
however,  to  be  effectual,  must  be  made  by  the  debtor,  or,  if  he  is 
dead,  by  his  representative,  in  order  to  render  him  liable  (c). 
Markings  of  interest  by  the  debtor's  factor  will  have  no  effect, 
although  the  payments  to  which  they  refer  have  been  regularly 
entered  in  the  factory  accounts  (d).  But  entries  of  such  payments 
made  in  the  debtor^s  books  by  his  clerk  after  the  six  years,  have 
been  held  to  prove  resting  owing ;  the  debtor's  books,  whether  kept 
by  himself,  or  by  a  person  acting  under  him,  being  properly  his 
writ  (e).  *  Where  payments  to  account  have  competently  been 
proved  to  have  been  made,  but  it  is  left  doubtful  whether  they  were 
made  to  account  of  the  prescribed  bill,  or  to  account  of  another 
unprescribed  debt,  the  presumption  will  be  that  they  were  made  to 
the  latter,  and  it  would  seem  that  this  presumption  cannot  be  re- 
butted by  parole  (/).  But  if  there  is  no  other  debt  to  which  the 
payment  could  apply,  it  will  be  held  to  apply  to  the  bill  (gr).' 

It  seems  to  be  now  established,  that,  in  general,  no  acknowledg-  Acknowiedg- 
ment,  whether  express  or  implied,  as  by  markings  of  interest  or  payments  of 
partial  payments  to  account  of  the  principal  sum,  can  form  a  ground  a<  count,  matie 
of  action,  when  made  before  expiry  of  the  six  years.     The  creditor,  JearL 
after  he  has  suffered  prescription  to  run,  is  bound  by  the  statute  to 
prove  that  the  debt  is  still  "  resting  owing."     But  neither  a  direct 
acknowledgment  by  the  debtor,  nor  the  acknowledgment  injplied  in 
a  marking  of  interest  or  of  a  partial  payment,  when  made  before  ex- 

(a)  Scoit  V.  Gray,  3  Feb.  1784,  M.  (e)  Black  v.  Shaw's  Creditors,  16 
11126.                                                        Jan.  1823,  2  S.  118. 

(b)  Russell  V.  Fairie,  p.  482,  note  (a).  (/)  Cooper  v.  Young,  28  Nov.  1849, 

(c)  Scott  V.  Gray,  note  (a).  12  D.  190. 

(d)  Ferguson  v.   Bethnne,   7   Mar.  (g)  Watson  \.Hunter,\%Ych.\^\, 
1811,  F.  C.                                                3  D.  583. 
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piry  of  the  six  years,  affords  even  a  presumption  that  the  debt  con- 
tinues "  resting  owing"  after  the  six  years ;  for  although  the  whole 
or  part  of  the  principal  sum  were  due  at  one  period  of  the  six 
years,  it  may  have  been  all  paid  before  they  expired.  An  acknow- 
ledgment, indeed,  granted  the  very  day  before  they  elapse,  and  with 
the  evident  view  of  establishing  the  debt,  may  be  probably  held,  as 
was  once  found  (a),  to  instruct  resting  owing,  as  much  as  if  granted 
after  the  six  years.  But  unless  in  such  special  circumstances,  no 
acknowledgment  during  the  six  years  can  have  this  effect,  because 
it  does  not  afford  that  proof  of  "  resting  owing"  which  the  creditor 
is  required  to  adduce  (6).  *  Where  a  writing  within  the  six  years 
is  founded  on,  it  must  be  such  as  to  amount  to  a  reconstitation  of 
the  debt  (c)  ;  and,  as  already  pointed  out,  the  action  must  be  laid 
on  it  (d).* 

It  has  been  said  (e),  that  such  an  acknowledgment,  as  it  proves 
the  subsistence  of  the  debt  at  its  date,  ought  to  form  the  commence- 
ment of  a  new  term  from  which  prescription  should  run,  and  that 
this  new  period  of  prescription  cannot  be  less  than  six  years.     But 
this  doctrine  implies  a  misconception  of  the  nature  of  such  an 
acknowledgment.    If  the  acknowledgment  forms  a  distinct  obliga- 
tion, then,  as  already  shown,  it  is  not  affected  by  the  sexennial  pre- 
scription.   But  if  it  does  not,  it  cannot  prove  the  subsistence  of  the 
debt  during  the  six  years,  because  the  bill  is  then  the  best  proof  of 
it,  and  the  currency  of  the  prescription  bears  reference  to  it  alone. 
But  when,  by  lapse  of  the  six  years,  the  bill  ceases  to  be  **  of  force, 
or  effectual  to  produce  diligence  or  action,"  the  only  remaining  way 
of  "  making  good  the  debt"  is  to  prove  its  subsistence  at  that  time 
by  the  debtor's  writ  or  oath,  and  not  by  his  acknowledgment  daring 
the  six  years. 
If  tcknow-  Supposing  that  resting  owing  is  proved  by  a  written  acknow- 

the*Sx  yi^rs,     Icdgmcut,  it  is  a  question.  Whether  the  debt  thereafter  runs  a  new 

when  does  the 

debt  prescribe?       (a)  Lindsays  v.  Moffats,   19  May  (d)  Antea^  "p,  A69, 

1797,  Morr.  111S7.    Profefisor  More         (e)  Fuie  opinions  of  the  majoritj  ol 

(Notes  to  Stair,  p.  cclxxiii.)  says  this  the  Court  in  Lindsays  y.  Moffats^  note 

decision  Beems  of  doubtful  authority.  (a).    A  similar  opinion  was  also  ex- 

(h)  Horsburgh  v.  Bethune^  13  Feb.  pressed  by  several  of  the  judges  in 

1811 ;  Ferguson  v.  Bethune,    7  Mar.  Arbuthnot  v.  Douglas^  3  Mar.  1795, 

1811,  F.  C.  M.  11133. 

(c)  Blair  v.  Horn,  17  June  1859, 
21  D.  1004. 
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sexennial  prescription  ;  or  whether  its  duration  is  determined  by  the 
rules  adopted  before  the  sexennial  prescription ;  or,  lastly,  Whether 
it  is  like  other  personal  claims,  which  are  subject  to  no  special  pre- 
scription t  This  question  was  raised  by  one  of  the  judges  in  a 
case  already  cited  (a),  but  there  was  no  occasion  to  determine  it. 
In  another  case  (6),  the  Lord  Ordinary  refused  eflFect  to  certain 
markings  of  interest  holograph  of  the  debtor,  as  they  were  made 
more  than  six  years  before  the  commencement  of  the  action.  But 
it  does  not  appear  whether  the  Court  afSrmed  his  Lordship's  inter- 
locutor on  this  ground,  or  because  the  markings  were  also  dated 
before  the  six  years  on  the  bill  had  elapsed.  In  another  case  (c), 
however,  a  decision  of  the  point  seems  to  be  implied,  since  the 
validity  of  the  debt  contained  in  one  of  several  bills  was  there  held 
to  depend  on  the  question.  Whether  a  marking  of  interest  on  it  in 
the  debtor's  handwriting  had  been  made  in  1802,  more  than  six 
years  before  the  commencement  of  the  action,  or  in  1803,  which 
was  less  than  six  years  before  that  period.  The  marking  was  ulti- 
mately ascertained  to  have  been  made  in  1803,  and  therefore  the 
debt  was  sustained.  But  notwithstanding  this  decision  (which  was 
given  in  a  case  relating  to  a  number  of  other  bills,  and  involving 
various  other  points),  the  matter  may  perhaps  require  reconsidera- 
tion. There  is  no  question  in  such  a  case  about  the  prescription  of 
the  bill  or  note ;  for,  as  the  six  years  of  its  currency  are  supposed 
to  have  elapsed,  it  is  no  longer  a  subsisting  document,  and  it  is  only 
the  debt  contained  in  it  which  the  debtor's  acknowledgment  is 
brought  to  prove.  But  the  sexennial  prescription  is  applied  by  the 
statute  to  the  bill  or  note  alone ;  and  there  is  no  enactment  in  it 
bearing  that,  after  the  subsistence  of  the  debt  is  proved  notwith- 
standing this  prescription,  the  debt  likewise  shall  undergo  a  new 
sexennial  prescription.  The  statute  merely  points  out  a  mode  by 
which  the  debt  may  be  made  effectual,  notwithstanding  prescription 
of  the  bill  or  note ;  and  if  no  sexennial  prescription  is  applicable  to 
it  when  thus  revived,  it  can  only  be  subject  to  the  long  prescription, 
or  to  the  same  discretionary  period  of  presumptive  payment  to  which 
bills  were  formerly  liable.      Perhaps  the  same  grounds  which  led 

(a)  Rumll  V.  Fairie,  23  May  1792,  (r)   Fergmon   v.    Bcthnnc,   7   Mar. 

M.  11130.  1811,  F.  C. 

(6)  Horshurgh  r.  Bcthiinc^  13  Feb. 
1811,  F.C. 
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the  Court  to  adopt  the  last  of  these  alternatives  are  applicable  to 
this  case.  But,  in  another  case  (a),  where  a  marking  of  interest  on 
a  bill  made  by  one  acceptor  after  the  six  years,  was  found  to  have 
no  effect  against  a  co-acceptor,  the  Court  is  said  to  have  held,  that, 
as  the  debt  alone  is  revived  by  the  debtor's  acknowledgment,  it  does 
not  run  a  new  sexennial  prescription,  but  can  only  be  subject  to  the 
long  prescription.  It  may  be  expedient  that  the  debt  should  incur 
a  sexennial  prescription  like  the  bill  or  note;  but  this  can  only 
afford  reason  for  a  new  enactment. 


Reference 
to  oaUi. 


Conduct  of 
the  examina- 
tion; sjiecial 
que8tion& 


5.  Mode  of  Proof — Oath, 

*  The  usual  mode  of  taking  the  proof  by  the  defender's  oath,  in 
cases  of  prescription,  is  under  a  reference.  The  reference  may 
either  be  specially,  of  the  constitution  and  resting  owing  of  the 
debt,  or  generally,  of  all  the  facts  in  the  case.  Where  the  refer- 
ence is  a  general  one  it  is  still  limited  by  the  record  (6),  and  the 
examination  must  not  be  extended  beyond  the  matters  disclosed  on 
it  (c).  The  proper  time  for  making  a  reference  to  oath  in  ques- 
tions of  prescription,  would  seem  to  be  before  judgment  on  the 
merits,  the  deposition  forming  the  whole  or  part  of  the  pursuers 
proof ;  but  there  would  seem  no  reason  why  a  reference,  as  in  other 

» 

cases,  should  not  be  allowed  after  judgment  {d).  After  such  a 
judgment,  the  reference  must  be  accompanied  by  an  incidental 
application  to  the  Court  to  sustain  it  (e).' 

Although  the  defender,  when  reference  is  made  to  his  oath,  is 
the  pursuer's  only  witness,  by  whose  evidence  he  must  prove  that 
the  debt  was  constituted  and  is  resting  owing,  the  defender  cannot 
confine  himself  to  a  general  answer  that  the  debt  never  existed  or 
has  been  paid,  but  must,  like  other  witnesses,  answer  all  special 
interrogatories  on  these  two  points,  otherwise  he  will  be  held  as 
confessed.  The  same  principle  is  applicable  here  which  was  ap- 
plied in  a  reference  to  an  indorsee's  oath,  regarding  the  value  which 


(a)  M'lndoe  v.    Frame,    18  Nov. 
1824,  3  S.  295. 

(b)  Brown    v.    Moncur,   29   Juue 
1837,  15  S.  1230. 

(c)  Mather  v.  Nisbet,  15  Dec.  1837, 
16  S.  248. 


(d)  See  Scott  v.  Donaldson^  in/m. 

(e)  Winton  v.  Thomson^  10  June 
1862,  24  D.  1094 ;  CampbeU  v.  Camp- 
bell, 11  July  1834,  12  S.  928 ;  Scoit 
v.  Donaldson,  22  Dec.  1831,  10  S. 
174. 
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he  gave  for  a  bill  (a).  But,  in  a  case  (b)  where  reference  was 
made  to  the  representative  of  a  deceased  debtor,  and  he  deponed 
that  he  never  heard  of  the  bill,  and  did  not  know  whether  it  was 
paid  or  not,  the  Court  dismissed  an  action  for  the  debt ;  for  the 
defender  could  not  be  held  as  confessed,  as  he  neither  knew  nor 
was  bound  to  know  anything  regarding  the  bill,  and,  on  the  other 
hand,  the  pursuer  had  failed  in  his  proof  of  resting  owing.  ^  Where 
a  general  question  of  the  kind  which  led  to  the  evidence  in  the 
preceding  case  has  been  put,  it  is  irregular  to  permit  special  ques- 
tions to  be  put.  These  must  be  put  in  the  first  instance ;  though,  if 
they  are  put  afterwards,  and  the  answers  recorded,  eflFect  must  be 
given  to  them  (c).  If,  in  the  answers  to  the  special  questions,  the 
defender  admit  facts  inferring  his  liability,  he  will  be  found  liable, 
though  in  an  answer  to  a  general  question  he  should  dispute  it  (d)  ; 
or  though  more  should  be  referred  than  was  necessary,  and  he 
should  negative  the  reference  on  other  points  (e).  In  conducting 
the  examination,  the  defender  may  be  called  on  to  look  at  docu- 
ments in  process  to  refresh  his  memory  (/),  and  with  the  same  view 
he  may  be  called  on  to  look  at  his  letter-book,  and  state  the  contents 
of  any  letters  found  there  relating  to  the  bill ;  but  such  letters 
cannot  by  this  means  be  made  evidence  (g).  Where  the  deposition 
is  inconclusive,  the  defender  may  be  re-examined  (A).' 

If  a  party  has  been  regularly  cited  to  appear  in  an  action  for  What  if  the 

,  ,  ,  defender  fail 

the  debt  in  a  bill  or  note,  and  a  reference  is  made  to  his  oath,  even  to  appear  to 
in  absence  (proper  notice  of  the  reference  being  given  to  him),  it 
would  appear  that,  on  his  failing  to  appear  and  depone  on  the  refer- 
ence, he  will  be  held  as  confessed,  so  as  to  exclude  him  from  after- 
wards opening  up  the  decree  pronounced  against  him.  But  such  a 
reference  must  be  made  by  a  regulai*  judicial  act ;  and  a  summons 
containing  a  clause  of  reference,  followed  by  an  ordinary  decree  in 
absence,  cannot  have  the  effect  of  a  decree  pro  confesso  (i).     *  If 

(a)  Swan  v.  Swan^  30  June  1786,  (/)    Craiy  v.    Thomson,   12  Feb. 
M.  9418.  1842,  4  D.  668. 

(b)  Stirling  v.  Henderson,  11  Mar.  {g)  Nicol  v.  Low,  17  July  1852,  14 
1817,  F.  C.  D.  1044. 

(c)  HeddU  v.  Baikie,  16  Jan.  1841,  (A)    Anstruther    v.   Lewis,  5  Mar. 
3  D.  870.  1851,  13  D.  841. 

(d)  Grant  v.  Wishari,  17  Jan.  1845,  (i)  Nicholson  v.  Macleod^  23  Nov. 
7  D.  274.  1810,  F.  C. 

(e)  Heddle  v.  Baikie,  ut  supra. 
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the  pursuer,  on  the  other  hand,  after  referring  to  oath,  fail  to  pro- 
ceed with  the  reference  in  a  reasonable  time,  the  Court  will 
circumduce  and  assoilzie  the  defender  (a).' 

6.  Construction  of  Proof — Intrinsic  and  Extrinsic  Statements. 

Another  question  is.  Whether,  on  reference  to  the  defender's 
oath,  he  will  be  absolved  in  all  cases  by  any  statement  which 
imports  either  the  original  nullity  or  extinction  of  the  claim.  Here 
the  same  distinction  must  be  observed  with  regard  to  intrinsic  and 
extrinsic  qualities  of  oaths,  as  in  other  cases  of  reference  to  oath. 
The  points  referred  are,  Isty  The  original  validity  of  the  claim; 
and  2dli/y  Whether  it  is  resting  owing;  and  any  answer  which 
directly  meets  these  questions,  being  intrinsic  to  the  subject  of  the 
oath,  must  be  admitted  as  conclusive,  without  further  evidence. 
statements  As  to  the  Constitution  of  the  claim,  it  has  been  held  intrinsic  to 

constitu^ioiL      the  reference,  when  the  defender,  in  an  action  on  certain  bills, 

deponed,  that,  though  he  accepted  them,  he  did  so  by  mistake, 
imagining  them  to  be  receipts  for  money  advanced  to  him  on 
account  of  a  son  of  the  drawer  (6).  This  was  a  direct  answer  to 
the  question,  whether  there  was  ever  any  debt,  as  it  implied  that 
there  was  none.  The  same  ground  of  decision  was  followed  (c), 
where  a  party,  being  sued  for  the  amount  of  a  prescribed  receipt, 
containing  also  a  promise  to  pay,  and  having  emitted  an  oath,  which 
imported  that  the  pursuer^s  father,  to  whom  this  document  was 
granted,  had  at  first  refused  to  take  it,  as  he  said  that  he  owed  the 
defender  more  than  its  amount  (which  statement  the  defender  be- 
lieved to  refer  to  the  value  received  by  him  for  a  bill  (produced) 
previously  granted  by  him  to  the  defender's  father),  but  that  the 
defender  persuaded  him  to  take  it  in  the  meantime,  till  accounts 
between  them  were  settled ;  the  Court  held,  though  by  the  narrowest 
majority,  that  this  statement  affected  the  constitution  of  the  debt 
contained  in  the  note,  and  was  therefore  intrinsic  to  the  reference. 
The  minority  held,  that  the  previous  bill  to  the  defender's  father 

(a)  Sutherland  v.  Johnston,  22  Feb.  (c)  Fraser  v.  Fraser,  27  June  1809, 

1856,  18  D.  626.  F.  C. 

(6)  Agnew  v.  Macrae,  20  Feb.  1784, 
M.  18219. 
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had  no  connection  with  the  granting  of  the  note,  as  it  was  not 
mentioned  at  that  time,  and  could  not  be  introduced  but  as  a  ground 
of  compensation ;  in  which  view,  being  prescribed,  it  could  not  be 
instructed  except  by  the  pursuer  s  writ  or  oath.  But  it  does  not 
seem  to  have  been  disputed  that,  if  it  had  entered  into  view,  as  was 
held  by  the  majority,  in  granting  the  note,  it  must  affect  the  con- 
stitution of  the  debt  contained  in  it.  As  to  the  constitution  of  the 
debt,  there  is  reason  to  doubt  the  soundness  of  the  decision  in 
another  case  (a),  where  the  acceptor  of  a  prescribed  bill  having 
deponed,  on  reference  to  his  oath,  that  it  was  granted  for  the  price 
of  smuggled  goods,  and  that,  though  he  had  not  paid  the  whole,  yet, 
from  the  loss  which  he  had  sustained  on  the  goods,  he  considered 
himself  as  owing  nothing,  the  Court  held  the  first  of  these  state- 
ments to  be  an  extrinsic  quality  requiring  a  separate  proof ;  and 
therefore  decerned  for  the  claim.  It  would  rather  appear,  that  it 
was  intrinsic  to  the  question,  whether  there  was  a  claim,  as  it  tended 
directly  to  establish  the  nullity  of  the  claim.  *The  result  of  the 
older  as  well  as  th^  more  recent  decisions  appears  to  be,  that  state- 
ments affecting;  the  constitution  of  the  debt  are  intrinsic.  Thus  a 
statement  under  the  triennial  prescription,  that  a  law  agent  agreed 
to  conduct  business  for  which  he  was  charging  on  speculation,  is 
btrinsic  (b) ;  and  under  the  sexennial,  a  statement  as  to  the  value 
given  is  intrinsic  (c).' 

As  to  the  subsistence  of  the  debt,  it  has  been  held  (d),  where  statements  as 
the  debtor  in  a  bill  deponed,  that,  as  the  parties  discovered,  after  owing, 
the  bill  was  granted,  that  the  creditor  owed  him  more  than  its 
amount,  the  latter  had  agreed  to  cancel  the  bill,  which  was  not 
then  in  his  possession ;  this  was  an  intrinsic  quality  of  the  reference, 
seeing  it  "  proved  the  debt  not  to  be  owing."  In  another  case  (e), 
of  an  action  on  a  bill,  which,  however,  occurred  before  the  12  Geo. 
UI.  c.  72,  the  pursuer  having  ultimately  referred  resting  owing 
to  the  oath  of  the  defender,  who  deponed  that  he  accepted  the  bill, 
and  had  not  paid  it,  but  that  the  creditor  in  it  had  received  sums 

(a)  ATNeiU  v.  M'Kissock,  28  Feb.  (rf)    Grant    v.     Grant's    Creditors, 

1806,  Morr.  App.  t*.  Oath,  No.  1.  June  1793,  Morr.  13221. 

(6)  Knox  V.  M'Caul,  8  Nov.  1861,  (e)  Forrester  v.  Elphinstone,  13  Nov. 

U  D.  16.  1742,  Morr.  13215. 

(c)    Young    v.    Sheridan,   24   Feb. 
1837,  15  S.  664. 
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from  him  beyond  its  amount,  and  had  agreed,  on  that  and  other 
grounds,  to  give  it  up  to  him,  the  Court  found  that  this  oath  did 
not  prove  resting  owing.  Both  these  cases  establish,  that  any 
answer  which  directly  proves  the  payment  or  discharge  of  the  debt, 
is  intrinsic  to  the  question  of  resting  owing, 
statoments  of  On  the  Other  hand,  when  the  defender  does  not  deny  that  the 

counter  cl&iius 

debt  is  resting  owing,  but  states  that  it  is  balanced  by  a  counter 
claim,  this  is  a  quality  extrinsic  to  the  reference ;  for  counter  claims 
do  not  extinguish  the  debt  ipso  jure^  but  merely  afford  a  ground  of 
defence  or  of  separate  action,  in  both  of  which  views  they  must  be 
proved ;  and  the  defender,  therefore,  cannot  obtain  the  benefit  of 
them,  merely  by  introducing  them  into  an  oath  respecting  the  debt 
in  question,  with  which  they  have  no  proper  connection.  On  this 
ground,  in  an  action  on  a  bill  (a)  brought  before  the  12  G^o.  HI. 
c.  72,  resting  owing  being  referred  to  the  acceptor's  oath,  and  he 
having  deponed  that  he  had  accepted  and  had  not  yet  paid  the  bill; 
but  having  stated  that  his  debt  was  compensated  by  a  sum  which 
the  original  creditor  had  agreed  to  give  him  for  jboard,  and  by  other 
claims,  the  Court  found,  that  he  could  not  plead  compensation  on 
such  claims,  except  in  so  far  as  he  had  instructed  or  could  instruct 
them.  A  similar  decision  was  pronounced  in  another  case  (&), 
where  a  party  having,  in  letters  written  after  the  lapse  of  pre- 
scription on  a  promissory-note,  acknowledged  the  debt,  but  alleged 
count<3r  claims,  it  was  decided  that  these  claims  were  extrinsic,  and 
must  be  proved  aliunde,  *  The  proof  of  such  counter  claims  most 
be  in  a  separate  action,  and  it  is  incompetent  to  supersede  extract 
in  the  action  on  the  bill,  until  they  are  constituted  (c).' 
statements  of  Where  the  defender  (d),  in  a  statement  admitted  as  equivalent  to 

his  oath,  alleged  that  he  had  granted  a  bill  for  value  in  a  quantity  of 
wine  which  had  turned  out  so  bad  as  to  be  useless, — that  the  pursuer 
had  told  him  he  need  not  return  it,  as  nothing  was  to  be  charged  for 

(a)  MilcJiell  v.  M'llnay,   11  Feb.  It  was  held  that  his  statement  that 

1751,  Morr.  13241.  such  expenses  were  due  was  extriiisic 

(6)  Macdonald  v.  Crawford,  7  Mar.  Wright  v.  Macfarlane^  16  Dec.  1837, 

1834,  12  S.  533.     In  a  subsequent  16  S.  67. 

case,  where  there  was  a  reference  to  (c)  Thomson   v.  Duncatty   10  Jdj 

the  charger's  oath,  the  charger  admit-  1855, 17  D.  1081. 
ted  that  all  the  bill  had  been  paid  ex-  (d)  Robertson  v.  Clarkson^  19  Nor. 

cept  L.6,but  claimed  this  for  expenses.  1784,  Morr.  13244. 
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it, — and  that  he  had  incurred  great  loss  in  using  means  to  rectify 
it,  the  Court,  holding  that  such  a  statement  resolved  into  a  claim  of 
compensation,  found  that  it  could  not  be  established  except  by  a 
separate  action.  It  related  to  transactions  which  took  place  after 
the  constitution  of  the  debt,  and  could  not  affect  it  when  consti- 
tuted, except  by  compensation.  The  same  decision  was  given  (a), 
where  the  acceptor  of  a  prescribed  bill  having  deponed  that  he  had 
granted  it  in  exchange  for  another  bill,  on  condition  that  the  terms 
of  a  certain  lease  were  punctually  performed,  and  that  there  was 
now  an  arrear  of  rent  under  the  lease,  besides  another  claim  for  a 
business  account,  the  Court,  holding  that  these  claims  resolved  into 
a  plea  of  compensation,  found  them  extrinsic  to  the  reference.  It 
was  pleaded,  but  without  success,  that  the  stipulation  as  to  the 
lease  entered  into  the  constitution  of  the  debt ;  and,  at  any  rate,  the 
extent  to  which  that  could  form  a  ground  of  deduction  from  the 
bill,  depended  on  the  amount  of  the  claims  under  the  lease,  which 
the  defender  was  bound  to  instruct  by  separate  evidence.  In 
another  case  (6),  the  defender,  in  an  action  on  a  prescribed  bill, 
having  deponed,  on  reference,  that  it  was  extinguished  by  a  bond 
for  a  sum  of  money,  which  he  had  granted  to  the  creditor  with 
that  view,  this  statement,  being  contrary  to  the  terms  of  the  bond, 
which  bore  to  be  granted  on  a  different  account,  was  held  to  be 
extrinsic.  *  In  a  recent  case  the  distinction  was  taken,  that  where 
it  was  alleged  to  be  part  of  the  original  agreement,  that  the  bill 
should  be  compensated  in  a  certain  way,  that  statement  was  in- 
trinsic ;  but  that  if  it  was  a  part  of  a  subsequent  agreement,  then 
it  was  extrinsic  (c).  The  distinction  in  this  case  was  refined,  and 
suggests  the  question  whether  it  was  ever  uitended  that  proof  under 
the  statute  should  be  made  the  subject  of  such  elaborate  criticism.' 
There  is  a  short  notice  of  two  early  cases  (J),  where,  in  actions 
on  bills,  payment  having  been  referred  to  the  pursuer^s  oath,  and 
he  having  deponed  that  he  had  got  a  partial  payment,  but  that  it 
was  made  to  a  separate  open  account,  this  was  held  to  be  extrinsic. 
The  soundness,  however,  of  these  decisions  may  be  questioned, 

(a)  Rankin  v.  Adair,  29  June  1799,  see  also  Mitchell  v.  Fenier,  23  Dec. 

Morr.  13245.  1842,  6  D.  169. 

(&)   Williamson  v.  Peacock^  11  Dec.  (c?)  Iteid  v.  Binning,  6  Jan.  1670, 

1810,  F.  C.  M.  13202 ;  Cameron  v.  Danskine,  Feb. 

(c)  Thomson  v.  Duncan,  ut  supra ;  1730,  2  Fol.  Diet.  295,  M.  13207. 
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since  the  oath  was  intrinsic  to  the  payment  of  the  bill,  being  a 
statement  that  it  had  not  been  paid. 

* "  When  the  oath  proves  the  constitution  and  oiiginal  justice 
of  the  debt,  the  mere  belief  or  opinion  of  the  debtor  that  it  is  no 
longer  due,  though  conscientiously  entertained  and  asserted  upon 
oath,  will  be  of  no  avail,  unless  he  specify  and  swear  to  some  precise 
mode  of  extinction,  of  which  he  had  direct  or  reasonable  cause  of 
knowledge  "  (a).  Thus  it  is  extrinsic  for  a  party  to  say  that  the 
bill  was  paid  by  a  third  party,  in  circumstances  which  he  cannot 
explain  (6)  ;  or  that  he  had  been  told  that  it  had  been  paid  by  a  co- 
acceptor  (c)  ;  or  that  he  had  himself  paid  it  to  somebody  whom  Le 
believed  to  represent  the  pursuer,  but  whom  he  did  not  know,  and 
never  saw  before  or  since  (d) ;  or  that  he  had  paid  to  a  creditor  of 
the  pursuer's,  of  whose  authority  to  receive  it  on  his  behalf  he 
knew  nothing  (e).  It  is  othen^'ise  if  the  defender  depone  to  a 
distinct  and  definite  mode  of  payment,  as,  for  example,  where  he 
asserts  that  he  gave  money  to  his  factor  to  do  so,  and  that  his  factor 
entered  the  payment  in  his  books,  and  told  him  he  had  paid  it(/);  or 
that  he  had  paid  it  to  the  pursuer's  factor  (g) ;  or  that  the  pursuer 
had  formerly  intromitted  with  the  defender's  funds  (A),  or  used 
diligence  (t),  and  so  paid  himself.' 

It  has  been  decided,  that  a  statement  on  oath,  that  the  creditor 
agreed  to  a  composition  contract  (the  efficacy  of  the  contract  de- 
pending on  the  accession  of  other  creditors,  which  required  to  be 
proved  by  separate  evidence),  is  extrinsic,  and  cannot  be  held  as 
included  in  the  reference  by  the  creditor.  But  the  Court  allowed 
parties  to  be  heard  as  to  the  effect  of  the  composition  contract  (k). 
The  proof  of  the  accession  of  the  other  creditors  failed.  *ln 
another  case,  where  the  defender  alleged  that  the  bill  had  been 


{a)  Per  Jeffrey  in  Paul  v.  Allison y 
10  Mar.  1841,  3  D.  875 ;  see  also 
Stewart  y.  Robertson,  13  Dec.  1862, 15 
D.  12. 

(ft)  Paul  V.  AUison,  ut  supra. 

(c)  Black  V.  Black,  27  Juue  1838, 
16  S.  1220. 

{(I)  Smith  V.  Ivory,  26  Dec.  1807, 
H.  462. 

(e)  Crichton  v.  CamphiU,  6  Mar. 
1857,  19  D.  661. 


(/)  Mackay  v.  Ure,  7  Mar.  1849, 
11  D.  982. 

(g)  Fyfe  v.  Car/rae,  3  Dec.  1841, 
4  D.  153. 

(h)  Ileddle  v.  Baikie,  17  June  1847, 
9  D.  1254. 

(i)  Thomson  v.  Balrainl,  18  Dec. 
1834,13  8.212. 

(k)  Brown  v.  M'Jntyre,  26  Jusw 
1828,  6  S.  1022;  1  June  1830,  8  S. 
847. 
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paid,  under  an  assignment  in  England,  the  Court  held  the  state- 
ment extrinsic,  but  allowed  inquiry  into  the  effect  of  the  English 
proceedings  (a).' 


Section  III. 


LIMITS  OP  THE  SEXENNIAL  PRESCRIPTION. 


It  has  been  already  mentioned  (b).  that,  by  the  12  Geo.  III.  Exception  of 

-..  minority. 

§  40,  "  the  years  of  the  minority  of  the  creditors  in  such  notes  or 
bills  shall  not  be  computed  in  the  said  six  years."  This  enactment, 
from  its  terms,  was  probably  meant  to  apply,  not  merely  to  the 
payees  in  bills  or  notes,  but  to  creditors  by  indorsation,  who,  indeed, 
require  the  exception  as  much  as  payees.  Such  indorsees  appear 
to  have  this  benefit,  although  the  previous  holder,  himself  a  major, 
should  indorse  the  bill  or  note  to  a  minor  the  day  before  the  lapse 
of  the  six  years ;  for,  though  the  years  of  prescription  would  thus 
be  extended  during  the  whole  minority,  while  they  would  have 
expired  immediately  if  the  bill  or  note  had  remained  with  the  payee, 
this  is  a  consequence  of  the  negotiability  of  such  documents.  The 
efficacy,  however,  of  such  an  indorsation  must  depend  on  the  fact 
of  its  being  made  during  the  six  years.  If,  therefore,  it  is  made 
afterwards,  but  dated  within  that  period,  or  not  dated  at  all,  in 
which  case  it  is  presumed  to  be  of  the  same  date  with  the  bill,  it 
will  notwithstanding  be  competent  to  prove  the  true  date  of  making 
it,  as  it  is  a  fraud  against  the  statute. 

Minority  cannot  be  pleaded  by  parties  who  have  no  direct  title 
to  the  bill,  but  are  merely  interested  in  it  as  legatees  under  a  trust- 
deed,  when  it  is  granted  to  one  of  the  trustees  personally  for  part 
of  the  trust-funds.  In  such  a  case,  the  trustee,  or,  on  his  death, 
his  executor,  is  entitled  to  exact  payment  (c).  This  seems  to  follow, 
though  the  bill  or  note  were  taken  payable  to  him  by  the  denomina- 
tion of  trustee ;  for,  although  his  executor  would  not  probably  be 
entitled,  in  that  case,  to  exact  payment,  as  trusts  are  not  transmis- 

(a)  Stevenson  v.  Stevenson,  1  June  (c)  This  was  one  of  the  points  de- 

1888,16  8.  1088.  cided  in  M'Neill  v.  Blnir,  31  Jan. 

(6)  Antea,  p.  459.  1828,  2  S.  174. 
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sible^  and  though  the  parties  interested  under  the  trust  might  have 
an  equitable  right  to  bring  an  action  for  payment,  in  which  action 
the  bill  or  note  might  be  produced  in  proof  of  their  interest,  yet 
they  are  not  properly  creditors  in  terms  of  the  statute. 

It  is  no  objection  to  the  currency  of  the  sexennial  prescription, 
that  the  debtor  in  the  bill  has,  during  the  whole  or  a  part  of  it,  been 
under  sentence  of  outlawry  (a)  ;  for  the  statute  makes  no  such 
exception ;  and,  indeed,  as  outlawry  merely  affects  the  rights  of 
the  person  outlawed,  it  does  not  appear  to  render  an  action  against 
him  incompetent,  though  it  cuts  off  his  right  to  defend  himself 
against  it. 

The  sexennial  prescription  applies  only  to  claims  appearing  on 
the  face  of  bills  or  notes,  and  not  to  separate  claims  from  transac- 
tions connected  with  them.  It  has  therefore  been  decided  (6),  that 
it  does  not  apply  to  an  acceptor's  claim  of  reimbursement  for  having 
paid  certain  bills  accepted  by  him  for  the  drawer^s  acconunodation, 
since  that  is  a  separate  debt  arising  from  the  advance  of  the  money, 
as  to  which  the  bill  is  merely  an  article  of  evidence,  or  to  a  claim  of 
indemnity  by  an  acceptor  against  a  co-acceptor,  for  whose  accom- 
modation he  had  subscribed  the  bill  (c).  The  same  doctrine  seems 
applicable  to  the  drawer^s  claim  of  recourse,  when  he  is  not  likewise 
payee,  against  the  acceptor,  since  he  claims,  not  as  a  creditor  on 
the  bill,  but  only  for  indemnity,  after  he  has  paid  it  to  the  proper 
creditor.  The  exception  in  favour  of  minors,  which  provides  only  for 
the  "  minority  of  the  creditors  in  such  bills  or  notes,"  seems  to  prove 
that  the  statute  had  in  view  only  the.  case  of  direct  creditors.  *  On 
the  same  grounds,  the  claim  of  a  factor,  who  has  paid  bills  on  behalf 
of  his  principal,  to  reimbursement,  is  not  cut  off  by  tlie  prescription ; 
and  the  discharged  bills  may,  notwithstanding,  be  used  as  admi- 
nicles of  evidence  (d). 

*  Receipts  written  on  prescribed  bills  may,  as  we  have  just  seen, 
be  used  as  evidence,  but  they  cannot  be  used  as  grounds  of  action 


(a)  Brodier.  Sheddan,  20  Feb.  1821, 
F.  C. 

(b)  Roy  V.  Campbell,  14  June  1850, 
12  D.  1028;  Ralston  v.  Lamont,  23  May 
1792,  M.  1533,  11130.  Vide  also 
Soutars  v.  Sontar,  29  June  1827,  5  S. 
876,  as  to  the  inapplicability  of  the 


sexennial  prescription  to  a  letter  of 
relief  granted  by  two  acceptorB  of  a 
bill  to  their  co-acceptor. 

(c)  JoUy  V.  M'NeW,  28  May  1829, 
7  S.  666. 

(e/)  Hall  V.  Amott,  19  Dec.  1837,  16 
S.  267. 
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when  they  cannot  be  read  independently  from  the  bill.  Thus  it  is 
clear,  that  after  prescription  the  acceptor  cannot  be  sued  on  a  re- 
ceipt by  the  drawer  to  the  holder,  because  the  acceptor's  connection 
with  the  transaction  cannot  be  made  out  except  by  reading  the  bill 
as  an  actionable  document  (a).' 

The  question,  whether  the  Scotch  prescription  or  the  English  When  Scotch 
statute  of  limitations  applies  to  a  bill  or  note,  ^  has  already  been  limitation 
noticed  (6);  •'''•""""''• 

(a)  Buchanav  y,Macdonald^  15  July  this  place  in  former  editions,  has  not 

1840,  2  D.  44.  been  reprinted,  as  it  was  written  be- 

(h)  Antea,  p.  89.      The  discussion  fore  the  case  of  Don  v.  Lippman  was 

of  this  question,  which  occurred  at  decided. 
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We  have   hitherto   discussed  the  constitution,   transmission,  an<l 
enforcement  of  bills  or  notes,  on  the  supposition  that  all  partie^ 
concerned  in  them  are  solvent.     It  is  now  to  be  considered  wha^ 
effect  the  insolvency  or  bankruptcy  of  the  parties  by  or  in  whos^ 
favour  a  bill  or  note  is  granted,  by  or  to  whom  it  is  transferred,  oc^ 
by  or  against  whom  paj^ment  is  to  be  enforced,  has  on  the  rights 
connected  with  it. 

In  discussing  this  subject,  it  is  necessary  to  distinguish  between 
the  nature  and  eflfects  of  insolvency  and  bankruptcy. 

Insolvency,  or  the  mere  inability  of  a  person  to  pay  his  debts, 
whatever  obligations  it  may  create  between  the  debtor  and  his 
creditors,  does  not  alter  his  relation  to  third  parties  ignorant  of  it,  or 
invalidate  their  dealings  with  him.  But  if  it  has  become  notorious, 
he  is  then  said  to  be  bankrupt  (a).  Notwithstanding  bankruptcy, 
the  bankrupt  remains  vested  with  the  right  both  to  his  personal  and 
heritable  estate,  is  entitled  to  enforce  all  obligations  previously 
contracted  in  his  favour,  and  is  in  titulo  to  all  bills  or  notes  granted, 
drawn  or  indorsed  to  him. 

With  reference  to  this  subject,  supposing  that  a  person  who  has 
bought  goods  from  another  draws  a  bill,  or  indorses  a  bill  or  note 
to  him  for  the  price,  on  the  faith  of  receiving  the  goods,  and  the 
seller   becomes   bankrupt    before   delivery,   a   question   has   been 


(a)  At  the  date  of  the  last  edition 
of  this  work,  the  bankrupt  statute  in 
force  was  the  Act  54  Geo.  III.  c.  137. 
Since  that,  a  subsequent  Act,  2  &  3 
Vict.  c.  41,  took  its  place,  and  both  of 


these  Acts  are  in  tiun  repealed  bj  the 
19  &  20  Vict.  c.  79,  which,  along  with 
the  amending  Act  20  &  21  Vict.  c. 
19,  now  reguhites  bankruptcy  in  Scot- 
land. 
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raised  (a),  Iiow  far  he  can  recall  hU  drafts  or  indorsements.  This 
qnestiou  also  occurs,  when  a  banker  gives  drafts  or  indorsements  at 
short  dates,  in  exchange  for  bills  at  long  dates,  and  attempts  to 
recall  them,  in  consequence  of  the  acceptors  of  the  long-dated  bills, 
and  the  payees  of  his  drafts  or  indorsements  who  gave  him  these 
bills,  failing  before  they  become  dne.  In  both  these  cases,  the 
drafts  or  indorsements  are  irrevocable,  when  in  the  hands  of  an 
onerous  indorsee,  since  he  is  not  liable  to  exceptions  pleadable 
against  bis  author ;  and  though  they  have  not  been  accepted,  he 
has  a  right  to  present  them  for  acceptance  at  any  time  before  the 
term  of  payment,  besides  having  recourse,  on  non-acceptance  or 
non-payment,  against  the  drawer  and  indorsers.  The  question  can 
only  occur  when  the  drafts  or  indorsements  are  in  the  hantb  of  the 
original  receiver  at  his  bankruptcy.  Even  in  that  case,  if  the  bill 
has  been  accepted  or  presented  for  acceptance  before  his  bank- 
ruptcy, it  cannot  be  recalled,  because  on  acceptance  or  presentment 
it  operates  a  complete  assignment  to  the  liolder  of  the  drawer  or 
indorser's  funds  in  the  drawee's  hands.  The  distinction  between 
actual  and  constructive  delivery  is  here  inapplicable,  as  it  relates 
exclusively  to  goods.  The  only  question  is.  Whether  the  draft  or 
indorsement  can  be  countermanded  by  notice  to  the  drawee  not 
to  pay,  or  by  withdrawing  the  funds  from  liim,  when  it  has  not 
been  presented  or  notified  to  the  tlrawee  before  the  receiver's  bank- 
raptcy  1 

In  England,  such  a  case  (A)  occurred  with  a  foreigner,  who, 
having  stock  in  the  British  funds,  employed  agents  in  London  to  sell 
it  for  him,  and  remit  to  him  bills  on  Holland  for  the  proceeds.  The 
agents  got  bills  in  his  favour  from  a  London  house,  on  tlie  faith 
that  this  house  would  be  indemnified  from  the  sale,  liavJng  gi^en 
the  bills  before  getting  the  money,  agreeably  to  a  practice  regarding 
foreign  bills,  viz.  that  they  are  remitted  on  one  post-day,  and  the 
money  not  given  for  thera  till  next  post-day.  Before  next  post-day 
the  agents  failed,  so  that  the  drawers  never  procured  money  for  the 
bills ;  and  the  latter  having,  in  consequence,  seut  to  the  drawees  in 
Holland  to  countermand  payment,  the  holders  of  the  bills  brought 
an  action  of  recourse  against  them.  But  Ijord  Loughborough, 
(fl)  Glen,  337,  2d  edit.        (6)  He  Br<i>  v.  Forliei  am!  Gregory,  1  Esp.  118. 
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C.  J.,  held  at  Nisi  Prius,  that  though  an  onerous  indorsee  would 
have  had  a  good  action,  they  could  have  none,  because  they  were 
liable  to  the  same  exceptions  as  their  agents  who  had  got  the  bills ; 
and  the  right  of  the  agents  was  held  to  be  conditional  of  their  pay- 
ing the  stipulated  price  for  them.     Such  a  condition  could  not  be 
proved  in  Scotland  against  a  bill-holder  but  by  his  writ  or  oath,  or 
judicial  admission.     But  supposing  it  to  be  thus  proved,  the  drawer 
and  indorser  of  the  bills  seems  entitled  to  countermand  payment  of 
them  by  the  drawee,  if  not  previously  presented,  or  to  withdraw  his 
funds  from  the  drawee.     Till  presentment,  the  funds  are  his,  so 
that  his  creditor  arresting  them  in  the  drawee's  hands  before  pre- 
sentment of  the  bill,  would  be  preferred  to  the  holder ;  and  hence 
he  may  detain  them  by  a  new  mandate  to  the  drawee,  contrary  t<^ 
that  which  he  has  given  by  drawing  the  bill.    This  mandate,  indeed^ 
would  not  be  effectual  against  an  onerous  indorsee,  although  the 
latter  had  not  presented  the  bill ;  because  the  drawer,  by  putting 
an  indorsable  document  into  his  debtor's  hands,  enables  him  to  give 
an  indorsee  the  power  of  completing  his  right  at  any  time  by  pre- 
sentment, and  is  excluded  from  giving  a  contrary  mandate.     But 
the  surrender  of  his  right  to  the  original  receiver  of  the  bUl  was 
merely  conditional ;  and  on  the  condition  not  being  fulfilled,  his 
power  over  the  funds,  as  to  this  party,  revives.     If  he  withdraw 
the  funds  from  the  drawee  before  the  bill  is  presented  by  the 
receiver,  the  latter  has  only  a  personal  claim  of  recourse  against 
him,  which,  in  the  case  now  supposed,  would  be  met  by  personal 
exception.     In  such  a  case,  even  an  onerous  indorsee  could  have  no 
vested  right  in  the  funds,  since  they  are  gone  before  his  right  could 
attach.     But  he  would  have  a  claim  of  recourse  against  the  drawer, 
exclusive  of  the  personal  exception  against  his  author. 

With  regard  to  the  transference  of  notes  and  cash  to  a  party 
who  becomes  bankrupt,  it  has  been  decided  (a),  that,  when  parties 
transmitted  cash  and  notes  to  a  banker's  establishment  in  Edinburgh, 
for  the  purpose  of  being  remitted  to  London,  and  applied  to  their 
use  there,  but  the  banker  had  previously  stopped  payment  in  London, 
and  notice  of  the  stoppage  arrived  in  Edinburgh  a  few  hours  after- 
wards, the  parties  were  entitled  to  recall  their  cash  and  notes,  as  the 

(a)  Cunninghame  and  Others  ex  parte y      affirmed  by  the  Ix)rd  Chancellor,  3  D. 
in  R.  Maberley,  3  D.  and  Ch.  58-86  ;      and  Ch.  87. 
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banker  was  unable  to  carry  into  effect  the  purpose  of  remitting 
them ;  and  his  assignees  having,  as  was  held,  taken  possession  of 
them,  and  given  effect  to  a  claim  of  lieu  set  up  by  his  agent  over 
them,  were  found  liable  in  restitution  of  their  amount.  In  another 
case  arising  out  of  the  same  bankruptcy,  where  this  banker's  agent 
in  Scotland  had  received  notes  of  another  bank,  under  an  agree- 
ment to  exchange  them  weekly  for  his  notes  in  their  possession,  and 
the  assignees  had  also  intromitted  with  them,  in  the  same  manner 
as  with  the  notes  and  cash  already  mentioned,  it  was  decided,  Ist, 
That  the  other  bank  was  entitled  to  insist  on  the  exchange,  notwith- 
standing the  intervening  insolvency ;  and,  2dZy,  That  the  assignees, 
having  intromitted  with  the  notes,  were  bound  to  make  good  their 
value  (a).  A  claim  similar  to  that  referred  to  in  the  first  case  was 
rejected,  when  it  appeared  that  the  notes  sent  by  the  party  claiming, 
thoQgh  remitted  in  a  parcel  to  the  insolvent  banker's  agent,  had 
never  been  received  by  him,  or  entered  in  the  books,  but  were 
stolen  by  a  clerk  of  his  the  day  after  the  parcel  arrived  (6). 

When  the  right  to  a  bill  or  note  has  been  once  fully  vested  in  Eflfect  of  bank- 

ruDtcv  • 

a  party,  bankruptcy  does  not  divest  him.  If  he  is  not  in  trade,  his 
moveable  effects  can  only  be  attached  by  poinding,  or  the  debts  due 
to  him  by  arrestment  in  his  debtor's  hands.  It  has  been  already 
shown  (c),  that  bills  or  notes  cannot  be  attached,  unless  by  arrest- 
ment in  the  hands  of  the  acceptor  or  grantor  as  the  proper  debtor, 
or  by  arrestment  in  the  hands  of  any  other  parties  to  the  bill  or  note 
after  it  has  been  dishonoured,  and  the  dishonour  duly  notified  to 
them ;  in  which  case  they  become  the  debtor^s,  accompanied  in  both 
cases  with  a  process  of  exhibition  against  the  person  to  whom  the 
bill  or  note  is  due,  that  he  may  produce  it,  and  an  application  to 
the  Court  to  sequestrate  it,  in  order  to  prevent  him  from  indorsing 
it.  It  will  thus  remain  secure  till  the  arrester  obtains  a  decree  of 
forthcoming  on  his  arrestment,  which  will  entitle  him  to  exact  pay- 

(a)  National  Bank  of  Scotland  ex  with  an  open  letter  fjx)m  himself  to 
parte^  4t  D.  and  Ch.  42.  a  London  bill-broker,  directing  the 

(b)  Watson  ex  parte,  4  D.  and  Ch.  latter  to  pay  the  bill  to  a  person  on 
45.  In  Price  v.  Tennant,  13  Feb.  the  bank's  account.  It  was  held,  in 
1S44,  6  D.  659,  a  question  as  to  the  a  question  between  this  person  and 
right  to  countermand  occurred.  A  the  Glasgow  bill-broker,  that  the 
bill-broker  in  Glasgow  bought  with  a  latter  could  not  countermand  the  pay- 
bank's  money  a  bill  payable  in  Lon-  ment. 

don,  and  gave  it  to  the  bank's  agent,  (c)  Antea,  p.  194. 
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ment  from  the  arrestees.  Such  arrestment,  however,  in  case  of  the 
person  for  whose  debt  it  was  used  becoming  bankrupt,  falls  under 
the  U9  &  20  Vict.  c.  79,  §  12,  repeating  the'  54  Geo.  III.  c.  137, 
§  2,  which  enacts,  that,  in  such  a  case,  all  arrestments  used  either 
on  a  liquid  document  of  debt,  or  on  a  depending  action  or  libelled 
summons,  provided  the  action  be  followed  out  without  delay,  within 
sixty  days  before  or  four  months  after  the  debtor  has  been  thus 
made  bankrupt,  shall  be  preferred  equally ;  and  that,  though  any 
one  arrester  has  got  decree  of  forthcoming  and  recovered  payment, 
he  shall  be  obliged  to  communicate  his  preference,  under  deduction 
of  his  expenses.  Arrestments  used  more  than  four  months  after 
bankruptcy  are  not  allowed  to  compete  with  those  used  within  the 
four  months,  but  are  ranked  inter  se^  agreeably  to  the  former  law, 
according  to  their  respective  dates  of  execution.  The  same  rule 
is  also  laid  down  by  this  Act  as  to  poindings. 

*  After  sequestration,  a   bankrupt  is  entirely  divested  of  hi^^ 
property.     The  act  of  confirmation  of  the  trustee  transfers  to  ani 
vests  in  him,  or  any  succeeding  trustee,  for  behoof  of  the  creditors,^ 
the  whole  property  of  the  bankrupt.     This  transfer  takes  effect  as 
at  the  date  of  the  sequestration  (a).' 

These  distinctions,  as  to  the  several  effects  of  insolvency,  bank- 
ruptcy, and  sequestration,  must  be  kept  in  view,  in  considering  the 
consequences  that  arise  from  each,  especially  with  regard  to  bills  or 
notes,  whether  belonging  to  or  due  by  the  bankrupt  In  discussing 
this  subject,  we  shall  consider, — 

let,  The  power  which  a  person  retains  over  his  property,  not- 
withstanding insolvency,  bankruptcy,  or  sequestration,  more  parti- 
cularly with  reference  to  bills  or  notes. 

It  is  here  assumed,  that  there  is  no  question  regarding  the 
bankrupt's  title  to  the  bills  or  notes  in  his  possession.  But  there 
may  be  such  questions  in  the  case  of  a  banker  or  other  agent 
receiving  bills  or  notes  from  his  constituent.  It  will  therefore  be 
necessary  to  consider, — 

2(2Zy,  In  what  cases  such  bills  or  notes  are  to  be  regarded  as  his 
property,  and  when  that  of  his  constituent ;  and  what  power  he  or 
his  creditors  have  over  them  in  the  latter  case.  His  power  in  the 
first  of  these  cases  is  included  under  the  preceding  head. 

(a)  19  &  20  Vict.  c.  79,  §  102. 
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After  insolvency,  bankruptcy,  and  sequestration  have  been 
thus  considered,  as  to  tlieir  effect  on  the  bankrupt's  power  over 
his  own  bills  or  notes,  or  those  in  his  possession,  it  will  remain  to 
discuss, — 

idlyy  The  effect  of  these  several  events  on  the  claims  arising 
against  his  estate  from  bills  or  notes. 


Section  I. 
bankrupt's  power  over  his  property,  and  especially  over 

BILLS  and  notes. 

1 .  Banknipi's  Power  at  Common  Lata. 
If  the  party  is  merely  insolvent,  such  payments  are  in  jreneral  Paynents  of 

^'',,  ...  .  bills  or  note* 

valid ;  as  he  has  still  the  administration  of  his  estate,  and  can  alone  |>y  or  to  an 

insolvoDt; 

receive  and  discharge  debts  due  to  him,  or  pay  those  due  by  him. 
It  has  indeed  been  determined,  that  a  person,  who  knew  Ids  affairs 
to  be  desperate,  and  had  resolved  on  a  declaration  of  bankruptcy, 
was  guilty  of  fraud  when  he  purchased  goods  from  third  parties,  as 
lie  knew  that  he  could  not  pay  for  them,  and  that  therefore  his 
creditors,  coming  in  his  place,  must  restore  them  to  the  seller  (a). 
This,  however,  was  decided,  not  on  the  mere  ground  of  insolvency, 
tut  on  the  ground  of  fraim  dans  cauaam,  contractui.     Insolvency, 
sinless  plainly  irretrievable,  does  not  preclude  a  person  from  entering 
into  new  contracts ;  and  even  irretrievable  insolvency  does  not  take 
^way  his  power  to  make  or  receive  payments.     So  long  as  he  is 
vested  with  his  estate,  he  alone  can  receive  payments.     Payments 
by  him  are  also  valid,  if  the  term  of  payment  has  come,  although 
the  creditor  should  urge  him  for  payment  on  account  of  his  insol- 
vency ;  for  he  has  full  power  to  make  payment,  and  the  creditor, 
in  enforcing  it,  is  only  securing  his  own  rights.     It  will  be  accounted 
a  payment  if  he  gives  his  bill  at  a  discountable  date,  and  afterwards 
retires  it,  since  that  is  a  usual  mode  of  making  payment.     But  a 
payment  is  challengeable  on  the  ground  of  fraud,  when  made  before 
the  debt  falls  due  (J)) ;  at  least  slight  additional  circumstances  will 
(a)   Vide  2  Boll,  215-7,  and  case,*'  therein  cited.  (h)  2  Bell,  245. 


Illl 


I 


luiwqucatnUd 
lankrupl ; 


•equsatnted 

bankrupt. 


mptey,  become  redacible.  A  prematnre  paji 
be  often  regarded  merely  as  a  scheme  to  evade  i 

Even  if  a  person,  after  being  bankrupt,  con 
nistration  of  his  estate,  payments  to  or  hy  him,  i 
of  payment,  are  valid.  The  suspicion  of  frai 
creased,  but  the  legal  grounds  for  presmning  i 
from  those  which  have  been  meodoned  with  rdfe 
The  case  of  payment  by  means  of  bills,  by  a 
afterwards  conddered. 

In  the  case  of  sequestration,  which,  as  alreai 
the  debtor's  whole  estate  in  the  trustee,  as  from 
deliverance,  it  u  enacted  '(a),  l$t.  That  "  all  paj 
ences,  and  secniities  obtained  by  or  granted  to  pri 
acts  done  or  deeds  granted  by  the  bankrupt  al 
sequestration  and  before  his  discharge,  out  of  o 
estate  (unless  with  the  consent  of  the  trustee),  si 
sequestration  being  awarded,  be  null  and  -void 
shall  be  entitled  to  such  preference  or  securitr, 
so  paid,  deducting  any  expense  bona  fide  incurred 
provided,  that  "  if  a  debtor,  in  ignorance  of  the  i 
paid  his  debt  £oRa  ^(&  to  the  bankrupt,  he  shall 
pay  it  a  second  time  to  the  trustee."  And,  Srffo, 
**  if  the  possessor  of  any  bill  or  promissoiy-note  n 
the  bankrupt,  or  of  a  security  for  a  debt  due  fay  t 
recourse  on  other  parties,  shall  have  received  pa 
from  the  bankrupt  in  ignorance  of  the  sequestra' 
such  bill,  promissory-note,  or  securi^  to  the  bank 
shall  not  bo  liable  to  repay  to  the  trustee  the  ai 
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jtually  grant  or  transfer  a  bill  or  note?  When  he  is 
ted^  the  right  to  his  estate  generally,  and  to  bills  or  notes 
;o  him,  becomes  vested  in  the  trustee,  and  therefore  he  can 
right  of  transference.  But  there  are  also  certain  restric- 
he  right  of  transference,  through  insolvency  or  bankruptcy, 
insolvency  does  not  restrict  at  common  law  a  person's  By  insolvent; 
conveymg  any  part  ot  his  estate,  or  consequently  of  trans-  mon  law  whoro 
ills  or  notes  belonging  to  him,  whether  by  indorsing  them  fraud; 
ring  them  blank  indorsed,  or  his  power  of  granting  such 
ts,  so  as  to  found  a  claim  against  his  estate,  or  of  giving 
1  persons  possessed  of  his  funds,  which  operate  (a)  as 
nts  of  these  funds.  No  doubt,  if  the  receiver  of  such  bills, 
drafts,  took  them  in  furtherance  of  a  plan  between  him 
lebtor  to  defraud  his  creditors,  his  right  would  be  reducible 
X)und  of  fraud,  even  at  common  law.  On  this  ground,  pro- 
one  case  (ft),  the  arrester  of  funds  belonging  to  a  bankrupt 
jrred  to  an  indorsee  apparently  onerous,  as  there  were  preg- 
jumptions  that  he  knew  of  the  bankruptcy  when  he  took  the 
ent,  and  was  particeps  fraudis  with  the  bankrupt.  Various 
Einces  will  be  received  as  indicative  of  fraud,  without  direct 
For  instance,  the  mere  fact  of  the  debtor's  insolvency  with 
of  a  valuable  consideration  from  the  payee  or  indorsee  of  a 
te,  will  set  aside  that  party's  right  (c).  The  circumstance  of 
acquiring  a  right  from  an  insolvent  person  without  considera- 
ites  a  reasonable  presumption  of  fraud  against  him  ;  and  it 
that  this  should  operate  against  him,  as  he  cannot  suffer 
1  that  direct  injury  should  be  inflicted  on  the  creditors  (d). 
order  to  make  out  a  case  of  fraud,  it  is  not  necessary,  as  a 
iile,  to  prove  complicity  on  the  part  of  the  creditor  preferred, 
I  there  may  be  circumstances  in  which  fraud  could  not  be 
)e  proved  without  proof  of  his  accession  to  the  scheme  {e)J 

tea,  104  ct  .ve7.  not  hitherto  proved  to  be  insolvent, 

irant  v.  M'Kmfs  Creditors,  and  against  whom  no  diligence  had 

r35,  Elchies,  v.  liill,  No.  7.  been  then   used,   though  he  became 

ell,  243.  bankrupt    soon    afterwards,  was  set 

fr/our   V.    Thomson,   16  Feb.  aside  in  an  action  by  a  prior  creditor 

310.     Ill  this  case  a  gratui-  of  the  grantcr. 

«ition  to  a  stranger,  granted  (e)   M'Couan   v.    Wrhjht,   10   Mar. 

n  onerous  cause,  by  a  person  1853,  15  D.  404. 
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The  proof  of  insolvency  and  want  of  consideration  will  in 
general  be  thrown,  in  such  a  case,  on  the  party  reducer.  Want  of 
consideration,  as  an  element  in  the  presumption  of  fraud  against 
the  receiver  of  the  bill  or  note,  may,  if  the  latter  knew  of  the 
granter's  insolvency,  be  instructed  by  parole  evidence,  even  against 
the  presumption  of  value  arising  ex  facie  of  the  document  (a).  The 
question  here  is  not  with  the  common  debtor,  but  it  is  alleged  that 
the  debtor  and  the  receiver  of  the  document  have  combined  to 
defraud  the  creditors  at  large^  who  were  no  parties  to  the  transac- 
tion, and  therefore  there  is  no  bar  against  their  investigating  the 
case  in  the  manner  usual  with  regard  to  all  pacta  illicita  (&),  viz. 
by  a  proof  at  large.  The  insertion  of  an  onerous  cause  in  the  deed 
is  only  a  part  of  the  fraud,  which  such  investigation  must  be  employed 
to  defeat.  There  are  also  other  circumstances  admitted  as  indica- 
tive of  fraud,  which  need  not  be  here  detailed  (c). 

Though  the  right  acquired  should  be  fraudulent,  yet,  beinf; 
complete  in  itself,  it  will  remain  good  till  it  is  reduced ;  and  as  tha 
fraud  which  authorizes  the  reduction  is  personal  to  the  receiver,  iff 
will  form  no  objection  against  the  right  of  a  botia  fide  onerous 
indorsee.  Onerosity  and  bona  fides  will  be  presumed,  unless  th< 
contrary  appears  ex  facie  of  the  bill  or  note,  or  is  proved  by  th( 
holder's  writ  or  oath  {d) ;  for,  though  it  should  be  alleged  that  h< 
knew  of  the  fraud  between  the  insolvent  and  his  author,  he  is  noU-^ 
thereby  accessory  to  it  (unless  the  transference  to  him  was  pan  " 
^usdeni  negotii  with  the  original  transference),  since  the  fraud  is 
held  to  have  been  completed  by  the  transference  of  the  bill  or  note 
to  the  original  receiver.  An  indorsee,  therefore,  deriving  right  from 
the  original  receiver,  must  be  entitled  to  the  ordinary  privileges  of 
an  ilidorsee. 

We  have  already  noticed  (e)  one  species  of  fraudulent  transac- 
tion  between  a  bankrupt  and  his  creditors,  which  is  inefiFectual 
both  at  common  law  and  by  statute,  viz.  the  granting  of  bills  or 
notes  by  the  former  to  any  of  the  latter,  to  induce  them  to  agree 
to  a  composition  or  concur  in  his  discharge.     In  a  case  of  this 

(a)  This  holds,  though  a  considera-  (c)   Vide  2  Bell,  242  et  seg. 

tion  should  be  specified  in  the  docu-  (</)  Craig  v.  Shiells^  15  Dec.  1809, 

rnent ;    Morrison  v.    Carmn   Co.,   20  F.  C. 

July  1854,  U\  D.  1125.  (0  Aatca,  p.  77. 

(h)  Aufca,  p.  51,  etc. 
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kind  (a),  the  bills  challenged  being  still  in  possesBion  of  the  creditor 
who  bad  unlawfully  obtained  them,  it  was  foand  competent  for 
the  granters,  without  a  reduction,  to  bring  a  process  before  an 
inferior  court,  concluding  that  the  creditor  should  either  deliver 
them  up  or  pay  their  value;  and  this  action  was  sustained,  not 
merely  to  the  effect  of  having  the  bills  sequestrated  in  manibiu 
ctirite,  till  their  validity  was  determined,  so  as  to  prevent  their 
indorsement  to  a  third  party,  but  as  a  petitory  action  for  tlieir 
final  delivery  to  the  creditor,  or  the  payment  of  their  amount. 
The  action  must  have  proceeded  on  tlie  assumption  that,  in  the 
creditor's  hands,  they  were  null  without  reduction. 

2.  Act  lfi21,  c.  m.— First  Branch. 

Independently  of  the  proof  of   fraud  which  is  necessary  at  1621,  c.  1> 
common  law  to  invalidate  a  bill  or  note  granted  or  indorsed  by 
an  insolvent  person,  while  in  the  hands  of  a  party  accessory  to  the 
fraud,  there  is  also  a  presumptive  fraud  established  by  the  Act  1621, 
c.  18. 

This  Act  was  passed,  1st,  That,  in  case  of  a  debtor's  insol- 
vency, deeds  granted  by  him,  without  value,  to  his  relations  or 
cionfidanta,  in  prejudice  of  prior  creditors,  might  be  set  aside; 
'xaA,  2dt!/,  That,  in  the  same  case,  certain  deeds  granted  by  him 
r«  fraudem  of  the  prior  diligence  of  creditors  might  be  challenge- 
able. 

On  the  first  point,  the  statute  (which  is  in  the  form  of  an  Act  ^''"^  "''i.i 
af  Sederunt  of  the  Court  of  Session,  ratified  by  the  Legislature) 
enacts,  "  That,  in  all  actions  and  causes  depending,  or  to  be 
intended  by  any  true  creditor  for  recovery  of  his  just  debt,  or 
satisfaction  of  his  lawful  action  and  right,  they"  (viz.  the  Court 
of  Session)  "  will  decreeto  and  decerne  all  alienations,  dispositions, 
assignations,  and  translations  whatsoever,  made  by  the  debtor,  of 
any  of  his  lands,  teinds,  reversions,  actions,  debts  or  goods  what- 
toerer,  to  any  conjunct  or  confident  person,  without  true,  just,  and 
necessary  cause,  and  without  a  just  price  really  paid,  the  same 
being  done  after  the  contracting  of  lawful  debts  from  true 
creditors,  to  have  been  from  the  beginning,  and  to  be  in  all  times 
(ij)  KifMd  V.  CAr-Vf.V,  I'O  Nr.1-.  1S21,  1  S.  l.M. 


h^ys^vPTrr  jjf&  a&MTztT: 


'.  uni  Kil  OJot  sra: 


f-ZKCt.  liX  tf  £^  C  2 


T^£c«  3i  kZiX^tf  £ji»  M : 


:  iTH^  la*  cocT^ 


t/i.i.as  iz:.a^iLi.: 


«iiliie>  of  tzie  uura^'C.  ^T-i*^  &i—  :> 


I/u^km^uy,  hu  \^at  fallj  ducoased  fcn-  a  karaei  c^: 
But  ai  tb«;  ooaftroctkio  p^f^t^  to  the  stanre  ofscS  Ifs^ 

literal  m^aDioz.  it  u  acceasary  to  give  a  ^astsarr  of  '.:e  ^ 
d'xrtriD':*  whicli  hare  been  settled  re^arvimc  it. 

(I.)  N'jiie  bat  creditora.  'or  a  tni5t«e  oa  a  w^usre 
:  f'>r  their  iM^lirwf  f&;,'  can  challenge  tbe  deeds  tpj't;^: 
IfV  til'.-  sUt'it«.  But  parties  holding  grstnitoiu  oc-^Iji^ 
tL<;  ijiKflvt'Dt  mar  do  so,  being  in  fact  credibc-:^  Tz3 
bc-n  dftci'le*]  (c),  that  one  gratuitoos  assgnation  aSic. 
grtjund  for  cliallenging  another  posterior  to  it  in  am 
first  intimated,  on  the  gronnd  that  the  first  created  a  i^. 
the  pranter,  under  a  clause  of  warrandice.  So  the  ic-J 
of  a  bill  or  note  as  a  donation,  would  entitle  the  holdei 
IcnfH,"  anj-  subsequent  deed  of  the  indorser  which  fell  t 
stututt. 

(i.)  The  statute  dws  not  con6ne  the  right  of  challenp 
will)  have  l>c-en  creditors  before  the  date  of  the  deed  cL 
but  sw;uia  to  txtenii  it  to  all  creditors.  Accordinglv,  tl 
lati-st  c'luistruction  given  to  it  (d),  although  a  dj^tiiicti< 
iifterwards  noticed,  has  been  taken  between  prior  anJ 
cniditors,  rejjarding  the  proof  of  insolvency.  '  Tlie  liaiikn 
of  la^iO  («)  exjiressly  [uovides,  that  the  trustee  niav  red 
dt't'ds  for  behoof  of  the  whole  body  of  creditors,' 

The  date  of  the  challenging  creditor's  debt  is  deten 
the  date  of  the  contract  constituting  it,  not  by  the  date  of 
or  deciie  of  constitution;  and,  accordinglj-,  if  the  coni 
liiior  to  tlie  deed  challenged,  if  will  be  accounted  a  pi 

(»)  2  IWl.  lK:t.-2iH.  (</)  2  Bell,  184  an-l  m 

(!•)  1!)  nml  aOVict.  c.  70,  SS  10  and  il  down,  that  tbe  beuefil  ul 

' '  -  leiigo.  wlien  biiccc^uI.  a  i'. 

(.)   Alrj;„i,lo-   V.   l.-indu.    10  July  the  whole  U«U- of  m-ilil-re. 

Hi-:.,  M.  iiio.  ('>Mi. 
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be  deed  constituting  it  is  posterior  (a).     If  the  deed  chal- 

3  a  bill  or  note,  it  will  probably  be  presumed  to  have  been 

.  on  the  date  which  it  bears  (6).     A  draft  by  the  debtor, 

lot  effectual  as  an  assignment  of  his  funds  in  the  drawee's 

1  it  is  intimated  to  him,  will  be  considered,  with  reference 

awer,  as  completed  on  its  date.     In  a  question  as  to  the 

m  indorsation  or  acceptance,  when  they  have  no  separate 

ly  will  probably  (under  the  limitations  already  explained  (c)) 

med  to  be  of  the  date  of  the  bill  or  note.     But  it  may  be 

y  extraneous  evidence  that  this  is  not  their  true  date. 

The  creditor  must  prove  that  the  grantee  of  the  deed  What  the 

*  ^  challenger 

?d  is  conjimct   or  confident  with  the  granter  (d).      In  must  prove. 
who  is  a   conjunct   person,  the  Court  has  adopted  the  grantee 

conjunct. 

rule  as  to  the  degree  of  relationship  which  disqualifies 

from  judging  in  the  cause  of  another ;  and  so,  it  has  been 

.t  brothers  (e),  uncles  (/),  sons-in-law  (^),  step-sons  (A), 

;rs  or  brothers-in-law  (i),  are  conjunct  persons  in   terms 

tatute.     But  it  has  been  found  that  an  uncle-in-law  (A), 

>and  of  a  wife's  sister  (Z),  and  a  cousin  (m),  are  not  con- 

jrsons.      Confident   persons   are  those  whose  connection 

granter  establishes  confidential  habits  between  them,  such 

its,  factors,  confidential  men  of  business  (n).     It  is  impos- 

define  all  the  circumstances  which  may  constitute  a  con- 

rson.     It  has  been  decided  that  a  party  who  had  acted  as 

rator,  or  trustee  for  his  brother's  illegitimate  son,  is  con- 

d  confident  with  him  (o). 

'lock  V.  Pollock^s   Creditors^  M.  896 ;   Gihh  v.  Livingston^  26  July 

)69,  M.  1002;  Street  v.  Ma-  1766,  M.  909. 

ly  1669,  M.  1003.  (h)  Mercer  v.  Dalgamo,  19  Dec. 

sa,  p.  36.  1694,  M.  12563. 

;a,  p.  177  ;  and  p.  216.  (t)  Hume  v.  Smithy  5  July  1673,  M. 

9  is  essential  under  the  Act  899  ;  and  Scot  v.  Ker^  18  June  1712, 

even  though  there  should  M.  12569. 

iBolvency,    no    value,    and  (it)^/t&a7iitv.i4c/awison,  8Feb.  1712, 

prior  creditors;    WiUton  v.  M.  12569. 

Ts  Rep.,  20  Dec.   1853,  16  (/)  M'Gowan  v.  M'Kellar,  24  Feb. 

1826,  4  S.  498. 

law  V.  Park,  15  June  1621,  (m)  M^Dowal  v.  Fullarton,  8  June 

1714, M.  12569. 

irpersie's   Creditors  v.  Kin-  (n)  2  Bell,  187. 

Dec.  1673,  M.  000.  (o)  Laing  v.  Cheyne,  18  Jan.  1832, 

en  v.  Jktson,  17  Jan.  1632,  10  S.  200. 
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Proof  of  want  (4.)  If  it  be  proved  tliat  the  deed  under  challenge  has  been 

of  coDsidera-  ^  *-  i  r  l 

tion.  granted  to  a  conjunct  or  confident  person,  the  grantee  must  establish 

that  it  was  given,  in  terms  of  the  statute,  for  just,  true,  or  necessary 
causes,  or  for  a  price  truly  paid  (a).     What  such  considerations 
may  consist  of,  such  as  value  instantly  given,  prior  obligations, 
cautionary  engagements,  marriage-contracts,  antenuptial  or  post- 
nuptial, has  been  fully  explained  by  the  learned  author  already 
referred  to  (6).     The  receiver  of  the  deed  must  prove  that  it  was 
granted  for  some  such  consideration,  otherwise  it  is  null.     One 
clause,  indeed,  of  the  statute  points  it  out  as  sufficient,  if  the  deed 
is  established  by  the  writ  or  oath  of  the  receiver  to  have  been  granted 
without  "  any  true,  just,  and  necessary  cause,  or  without  any  true 
and  competent  price."     But  this  is  not  the  only  proof  of  fraud ;  the 
previous  clause  of  the  statute  imports  that  fraud  shall  be  presumed, 
unless  there  are  onerous  causes,  which  are  not  to  be  taken  for  granted 
till  they  are  proved.     This,  accordingly,  is  the  construction  given 
to  the  statute.     It  has  been  questioned,  whether  the  narrative  of 
the  deed,  that  it  was  granted  for  value,  is  sufficient.     But  it  has 
been  settled,  that  it  is  not,  in  deeds  granted  to  conjunct  or  confident 
persons  (c).     It  was  indeed  at  one  time  held,  as  to  bonds  or  assig- 
nations bearing  to  be  for  specific  sums  of  borrowed  money  (rf)> 
especially  when  supported  by  a  fitted  account  between  the  receiver 
and  common  debtor  («),  or  as  to  a  disposition  bearing  to  be  granted 
for  sums  of  money  (/),  that  such  deeds  proved  their  onerous  cause, 


(a)  Vide  Lord  Rilkerran^s  statement 
of  the  opinions  of  the  Court,  in  Grant 
V.  Grant,  9  Nov.  1748,  M.  951-2,  and 
2  Bell,  186  and  191. 

(6)  2  BeU,  187-90. 

(c)  Vide  the  cases  of  the  Duke  of 
Buccleugh  v.  his  Grandfather^ s  Credi- 
/or*,  8  July  1757,  Morr.  12576;  M'Neil 
V.  Livingston,  14  Feb.  1758,  Morr. 
4316  ;  and  a  number  of  earlier  cases 
cited  by  Air  Bell,  ii.  191,  note  5,  of 
conveyances  to  conjunct  persons.  In 
one  of  them,  Campbell  v.  Campbell, 
28  Nov.  1673,  M.  12559,  it  was  held, 
that  a  bond  by  a  bankrupt  to  his  bro- 
ther, bearing  to  be  for  money  bor- 
rowed, could  not  be  disproved  but  by 
the  bankrupt  R  oath.    But  this  decision 


seems  contrary  to  the  other  decisioD^i 
and  besides,  these,  at  all  events,  im- 
port that  a  general  statement  of  valo^ 
in  the  deed  is  not  sufficient  proof  d  i^ 
Still  less,  then,  can  such  a  proof  ^ 
afforded  by  the  general  presumptioo 
of  value  incident  to  bills  and  notes,  or 
even  by  the  words  "  value  receif^J' 
for  which  they  commonly  bear  to  ^ 
granted. 

(d)  Hop'Pringle  v.  AV,  22  M 
1630,  M.  12553;  Nitbet  v.  ]\'iUia»' 
son  and  Others,  6  Dec.  1638,  ^• 
2774. 

(e)  Gray  v.  Chieslg,  4  July  l^U' 
M.  12568. 

(/)  Skeai  v.  Bttson,  17  Jan.  I63i- 
M.  12554. 
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enacted  in  the  Bankruptcy  Act  of  1856  (a),  that  deeds  made  ypid  by 
it,  "  and  all  alienations  of  property  by  a  party  insolvent,  or  notour 
bankrupt,  which  are  voidable  at  statute  or  at  common  law,  may  be 
set  aside  either  by  way  of  action  or  exception  ;  and "  it  is  further 
provided,  "  that  a  decree  setting  aside  the  deed  by  way  of  exception 
shall  have  the  like  effect,  as  to  the  party  objecting  to  the  deed,  as 
if  such  decree  were  given  in  an  action  at  his  instance." '     As  the 
statute  is  in  the  form  of  an  Act  of  Sederunt  of  the  Court  of  Session, 
made  to  regulate  their  own  judgments,  and  simply  ratified  by  Parlia- 
ment, an  action  under  it  is  not  competent  unless  before  the  Court 
of  Session.    *But  the  Bankruptcy  Act  of  1857  has  enacted  that  the 
enactments  just  quoted  from  the  Act  of  1856  shall  "  apply  to  actions 
and  exceptions  as  well  in  the  ordinary  Court  of  the  Sheriff  as  in  the 
Court  of  Session."     The  meaning  of  this  is  not  so  clear  as  it  might 
have  been  made ;  but  it  is  thought  that  it  does  not  go  further  than 
to  entitle  the  Sheriff  to  set  aside  any  deed  of  the  class  mentioned 
which  may  be  founded  on  in  any  action  before  him,  to  the  effect  of 
enabling  him  to  do  justice  in  the  particular  action,  and  that  it  does 
not  extend  to  entitle  him  to  entertain  an  action  to  reduce  such  a 
deed  to  all  intents  and  purposes  (&).' 

The  right  of  challenge  applies  to  all  bills  or  notes  subscribed  '^^  ,Y^**  ^^^^ 

o  o        rr  applicable. 

by  the  debtor,  whether  as  acceptor,  to  rear  up  a  claim  against  his 
creditors,  or  as  drawer  on  a  person  possessed  of  his  funds,  to  convey 
these  funds  to  the  payee,  or  as  indorser,  so  as  to  convey  away  the 
right  to  a  bill  or  note  which  might  otherwise  be  available  to  his 
creditors.  It  even  applies  to  the  transference  by  him,  without  in- 
dorsation, of  bills  or  notes  blank  indorsed,  in  his  possession,  since  he 
thereby  alienates  a  jus  crediti  which  would  otherwise  have  increased 
the  fund  for  payment  of  his  debts.  The  expression  (used  in  the 
statute)  "  translation"  of  "  lands,"  etc.,  and  "  debts,"  seems  strictly 
sipplicable  to  such  a  kind  of  transference. 

Although  the  reduction  under  this  clause  of  the  Act  should  be  who  take 
fcrought  only  by  one  creditor,  the  effect  of  it,  under  the  Act,  is  not  reduction  ? 
to  give  him  a  preference,  but  merely  to  set  free  the  fund  which  has 
l>een  conveyed  away  for  the  diligence  of  all  the  creditors  (c). 

(a)  19  &  20  Vict.  c.  79,  §  10.  (c)  2  Bell,  196. 

(6)  Kinnear  on  the  Law  of  Bank- 
ruptcy, 2d  edit.  p.  15. 
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Eflfect  of  clause         (8,)  The  Act  contains  also  a  clause  which  enacts,  that,  "in  case 

protecting  &<m<i  ^     ^  i  i»     i  -i 

Me  holders  for  any  of  his  Majesty's  good  subjects  (noways  partakers  of  the  said 
frauds)  have  lawfully  purchased  any  of  the  said  bankrupt's  lands 
or  goods  by  true  bargains,  for  just  and  competent  prices,  or  in 
satisfaction  of  their  lawful  debts,  from  the  interposed  persons 
trusted  by  the  said  dyvours;  in  that  case,  the  right  lawfully 
acquired  by  him,  who  is  noways  partaker  of  the  said  fraud,  shall 
not  be  annulled  in  manner  foresaid ;  but  the  receiver  of  the  price 
of  the  said  lands,  goods,  and  others,  from  the  buyer,  shall  be  obliged 
to  make  the  same  forthcoming,  to  the  behoof  of  the  bankrupt's  trne 
creditors,  in  payment  of  their  lawful  debts." 

This  clause  protects  third  parties  who  acquire  the  right  under 
challenge  onerously  and  bo^ia  fide  from  the  original  receiver  of  it 
Thus,  when  a  father  who  was  actually,  but  not  notourly  insolvent, 
gratuitously  drew  a  bill  payable  to  his  son,  which  the  latter  indorsed 
for  value,  the  indorsee  was  preferred  to  a  creditor  of  the  drawer, 
arresting  the  amount  of  the  bill  in  the  acceptor's  hands  (a).    In 
this  case,  there  was  proof  that  value  had  been  given  for  the  in- 
dorsation ;  and  it  would  appear  from  the  Act  that  such  proof  i* 
necessary  in  all  cases  even  for  a  third  party.     He  must  also,  i^ 
terms  of  the  Act,  be  "  nowise  partaker  of  the  said  frauds."    Hi* 
right  is  therefore  challengeable,  when  he  must  know  of  the  obje^' 
tions  to  the  right,  as  where  the  deed  assigned  to  him  bears  that  tb^ 
original  receiver  is  conjunct  or  confident  with  the  granter  (6),  ^^ 
that  it  was  granted  without  value  (c).     The  last  of  these  conditio^ 
cannot  occur  with  bills  or  notes,  because  they  generally  bear  to  *^ 
for  value,  and  are,  at  all  events,  presumed  to  be  granted  or  indoi 
for  value.     But  the  original  receiver  may  be  so  described  in  th^'^ 
as  to  show  that  he  is  conjunct  or  confident  with  the  granter. 
even  in  this  case,  it  will   be  a  sufficient  defence  to  the  secoi 
grantee  that  the  original  granter  was  believed  to  be  solvent  at 
date  of  the  first  deed,  or  rather  that  he  was  not  then  general! 


(a)  Brodie  v.  Steven,  21  Nov.  1749,  Ogle,  Jan.  1723,  M.  1022.     The  qi 

M.  907.  tion  in  these  two  last  cases  qocqit^^ 

(6)  Hay  v.  Jamison,  6  Feb.  1672,  with  adjudging  creditors  of  the  r^^ 

M.  1009 ;  Spence  v.  Dick's  Creditors,  ceiver ;  but  their  situation  appears 

28  Nov.    1693,   M.    1014 ;    Leslie  v.  be  the  same  in  principle  with  that 

Leslie's  Creditors,  15  June  1710,  M.  purchasers.     Vide  2  Bell,  196. 

1018 ;    Lyon  v.    Creditors  of   Easter  (c)  Vide  caBee  cited  in  note  (6). 
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Iciiown,  and  that  there  is  no  evidence  of  this  grantee  knowing  him 
to  be  insolvent  (a) ;  for,  unless  in  the  case  of  diligence  begun  at  the 
time  against  the  original  granter,  which  is  provided  for  by  another 
clause  of  the  Act,  fraud  is  not  presumable  against  a  third  party 
merely  from  the  granter's  insolvency,  unless  it  is  proved  that  it  was 
known  to  him  (6). 

3.  Act  1621,  c.  18.— Second  Branch. 

The  second  branch  of  the  Act  1621  enacts,  that  "if  in  time  i6Si,c 
coming  any  of  the  said  dyvours,  or  their  interposed  partakers  of  Brand 
their  fraud,  shall  make  any  voluntary  payment  or  right  to  any 
person  in  defraud  of  the  lawful  and  more  timely  diligence  of 
another  creditor,  having  served  inhibition  or  used  homing,  arrests 
raent,  comprising,  or  other  lawful  means,  duly  to  aGFect  the  dyvour's 
lands  or  goods,  or  price  thereof  to  his  behoof ;  in  that  case,  the  said 
dyvour  or  interposed  person  shall  be  hoiden  to  make  the  same 
forthcoming  to  the  creditor  having  used  his  first  lawful  diligence, 
who  shall  likewise  be  preferred  to  the  co-creditor,  who,  being  pos- 
terior unto  him  in  diligence,  hath  obtained  payment  by  the  partial 
favour  of  the  debtor,  or  of  his  interposed  confidant,  and  shall  have 
jjood  action  to  recover  of  the  said  creditor  that  which  was  volnn> 
tarily  paid  in  defraud  of  the  pursuer's  diligence." 

This  clause  cannot  apply  to  bills  or  notes  considered  as  assign-  Appiic: 
nients  of  the  bankrupt's  funds,  in  prejudice  of  inchoate  diligence, 
unless  so  far  as  such  diligence  would  otherwise  have  attached  the 
funds.  It  does  not  therefore  appear  at  first  sight  to  affect  the 
indorsement  of  such  documents,  or  the  assignation  which  it  implies 
Ckf  the  drawer's  funds  in  the  drawee's  hands,  when  the  draft  has 
E>een  previously  accepted,  or  intimated  to  the  drawee.  For  these 
funds,  as  has  been  already  shown  (c),  arc  transferable  by  every 
indorsation  of  the  bill;  and,  as  such  indorsations  cannot  be  re- 
strained  by  diligence,  neither    can    diligence    attach   the  funds, 

(a)  The  last  of  these  alternativtiB     in    Spence   v.    JJick't    Creditors,   M. 
Ca-nd  consequently  the  firet  it  forliori)      1016. 
is  implied  in  the  opinion  of  the  Court         (A)  S  Bell,  196. 

(c)  Antea,  p.  104  el  leq. 
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I  ioading  points 
of  the  enact- 
ment. 

Its  application 
to  moveables ; 


money 
payments ; 


acts  in  fraud 
of  prior  dili- 
gence; 


because  they  must  follow  the  document  that  forms  the  title  to 
them.  But  it  has  been  shown,  that  an  arrestment  in  the  acceptor's 
hands,  by  the  creditor  of  a  payee  or  indorsee,  will  be  effectual  so 
long  as  the  payee  or  indorsee  remains  in  titulo  of  the  bill;  and 
perhaps  the  Act,  by  prohibiting  all  deeds  in  prejudice  of  prior 
diligence,  may  be  held  to  restrain  any  indorsement  which  might 
render  the  arrestment  ineffectual.  2rfZy,  This  provision  of  the  Act 
seems  to  apply,  when  the  debtor  gives  a  draft  to  a  third  party  on  a 
debtor  of  his,  in  whose  hands  one  of  his  creditors*  was  prepared  to 
arrest  the  money  due  to  him,  had  it  not  been  previously  assigned 
by  intimation  of  the  draft.  This  competition  can  only  exist  with 
regard  to  money,  as  it  alone  can  be  conveyed  by  such  a  draft  (a). 
But,  3(fZy,  The  Act  has  been  considered  as  applying  to  all  obliga- 
tions on  which  the  obligee  may  use  diligence  against  the  debtors 
estate  in  prejudice  of  other  diligence  previously  begun ;  in  which 
view  it  must  be  held  applicable,  inter  aliaj  to  the  granting  or  in- 
dorsing of  bills  or  notes. 

The  following  are  the  leading  points  of  the  enactment,  especially 
with  reference  to  bills  and  notes : — 

(1.)  It  is  intended  to  protect  diligence  against  moveables  as  well 
as  against  heritage,  since  it  speaks  expressly  of  "  homing,  arrestmentj 
comprising,  or  other  lawful  means,  duly  to  affect  the  dyvour's  lands 
or  goodsy*  or  price  thereof. 

(2.)  It  does  not  strike  against  money  payments  by  the  bank- 
rupt, since  it  is  only  intended  to  protect  those  funds  which  ^ 
attachable  by  diligence,  whereas  diligence  cannot  attach  money  w 
the  bankrupt's  possession  (b).  But  the  provision  against  "  voluntary 
payments'^  was  perhaps  meant  to  denote  payments  made  by  giving 
away  such  effects  as  could  otherwise  have  been  attached  by  dili- 
gence. The  word  is  thus  applied,  in  an  early  case  (c),  to  a  trans- 
action  by  which  some  sheep  were  transferred  to  a  creditor  *" 
satisfaction  of  his  debt. 

(3.)  The  mere  words  of  the  Act,  as  they  refer  simply  to  tb« 
making  of  "any  voluntary  payment  or  right  to  any  person,  '" 

(a)  Antea^  p.  107.  poesesdon  was  questioued,  bat  notd^ 

(h)  Forbes  v.  Brebner^  2C  Jan.  1751,  cided,  in  Alexander  v.  M*Lay^  10  ^^ 

KUk.  62 ;  Elchies,  No.  26,  v.  Bankrupt ;  1826,  4  S.  439.     See  antea,  p.  12^^-  , 

2  Bell,  201,  note  4.     The  competency  (r)  TVeedie  v.  Z)tw,  7  June  1*^^* 

of  poinding  bank-notes  in  the  debtor's  M.  1037. 
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aud  of  the  lawful  and  more  timely  diligence  of  another  credi- 
'  seem  to  apply  to  alienations  of  sach  fands  only  as  would 
jrwise  have  been  affected  by  the  diligence  (a) ;  and,  in  that 
7y  has  reference  to  bills  only  in  so  far  as  the  debtor's  drafts  or 
»rsements  carry  off  his  funds  in  the  hands  of  third  parties,  which 
3  in  curau  of  being  attached  by  arrestment.  It  applies  to  such 
•ts  or  indorsements,  though  given  in  security  of  prior  debts. 
,  besides,  the  Court  has  held  deeds  to  be  in  defraud  of  diligence, 
bonds  for  illiquid  debts,  when  they  enable  the  grantee  to  follow 

diligence  moi*e  speedily  to  the  prejudice  of  other  diligence  pre- 
Lsly  commenced.  On  this  ground  (6)  they  reduced  a  bond  of 
oboration,  granted  to  a  creditor  after  a  first  adjudication  had 
1  led,  though  it  only  constituted  the  debt,  and  enabled  the 
litor  to  come  in  pari  passu  with  the  adjudger,  which  might  have 
1  done  by  a  constitution,  and  by  adjudging  within  year  and  day. 
3  principle  applies  to  all  obligations,  whether  bonds  or  bills. 

(c)  when  a  debtor,  after  inhibition  against  him,  granted  a  bill 
I  creditor  merely  in  exchange  for  a  former  bill,  the  new  bill, 
ig  afterwai*ds  made  the  ground  of  an  adjudication,  was  sustained 
inst  an  objection  by  the  inhibiting  creditor,  on  the  ground  that 

did  not  constitute  a  new  debt,"  but  was  "  a  renewed  document 
^  of  an  old  one,"  and  did  not  place  the  creditor  in  a  better  situa- 

than  formerly. 

(4.)  The  Act  does  not  strike  against  bonds  or  bills  for  new  debts,  ondnewdebta. 
he  sale  of  lands  or  goods  for  a  price  instantly  paid ;  these  being 
isactions  in  the  ordinary  course  of  business,  and  the  burden 
ch  they  bring  on  the  debtor^s  estate  being  compensated  by  the 
le  given  for  them  (d). 
(5.)  The  diligence,  "  in  defraud"  of  which  the  deed  challenged  is  Prior  diligence 

must  ii&iro  bfifiii 

ited,  must  have  been  regularly  begun  before  the  deed,  and  must  begun  j 
timeously  followed  out.    The  Act  assumes  that  the  challenging 
litor  has  "  served  inhibition,  or  used  homing,  arrestment,  com- 

)   Vide  Mr  BelVs  remarks  on  this  {d)  This  has  been  settled  by  a  num- 

3ct,  ii.  203.  ber  of  cases :   Veitch  v.  Pallat^  11  Nov. 

)  Dunbar's  Creditors  v.  Grant,  18  1675,  M.  1029  ;  Nelson  v.  Ross,  8  Feb. 

5 1793,  M.  1027.      Vide  also  Scott  1681,  M.  1045;  Monteith  v.  Anderson, 

ruce,  19  Jan.  1788,  mentioned  by  28  June  1665,  M.  1044 ;  and  is  also  im- 

JeU,  ii.  203,  note  1.  plied  in  Bathgate  v.  Bowdoun,  25  Jan. 

)  Douglas,    Heron,    and    Co.   v.  1681,  M.  1049.     Vide  also  Stair,  i.  9, 

en,  24  July  1785,  M.  7070.  15  ;  Ersk.  iv.  1,  37. 
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prising,"  etc.     It  appears  to  be  now  settled,  that  diligence  must  be 
begun  of  that  kind  which  is  appropriate  to  the  peculiar  rights 

%  

affected  by  the  deed  challenged  (a).  Thus,  a  deed  which  affects 
moveables  only,  cannot  be  challenged  by  a  creditor  who  has  used 
only  inhibition.  But  if  the  deed  affects  heritage,  an  inhibition, 
though  only  executed,  and  not  recorded,  will  be  a  sufficient  ground 
for  reducing  it  (6).  It  appears  to  be  now  almost  settled,  that 
homing,  not  being  in  general  a  necessary  step  of  diligence  against 
heritage,  cannot  authorize  a  challenge  of  rights  which  affect  heri- 
tage only  (c),  imless  when  it  is  necessary  as  a  warrant  for  adjudica- 
tion (d).  On  the  other  hand,  as  homing  is  the  initial  step  in  a 
poinding,  it  warrants  the  challenge  of  all  deeds  affecting  subjects 
which  may  be  carried  by  poinding  (e).  The  statute,  indeed, 
mentions  ^'  homing  "  as  one  diligence  which  authorizes  a  challenge. 
But  when  the  fund  in  question  is  only  arrestable, — for  instance, 
when  the  bankrupt  gives  a  draft  on  a  third  party  for  a  fund  in  his 
hands, — a  homing  affords  no  warrant  for  challenging  the  draft, 
because  the  proper  diligence  for  attaching  it  is  arrestment,  which  is 
competent  without  homing  (/). 

must  i>e  valid ;  The  diligence  begun  must  be  free  from  fatal  objections ;  because 
otherwise,  it  is  not  diligence  calculated,  in  terms  of  the  Act,  "  dulf 
to  affect  the  dyvour's  lands  or  goods,"  etc. 

and  timoousiy  The  Creditor  must  follow  out  his  diligence  tempestive,  as  the 

statute  allows  reduction  only  of  the  rights  granted  "  in  defraud  of 
the  lawful  and  more  timely  diligence  of  another  creditor."  It  has 
been  therefore  decided,  that  a  creditor  lost  the  benefit  of  the  statute 
by  neglecting  for  five  (g),  or  four  months  (A),  or  for  a  longer 
period  (i),  to  follow  out  his  diligence. 
But,  besides,  it  is  necessary, — 

(a)  Ersk.  iv.  1, 39 ;  2  Bell,  199,  200.  (i)   Duff  v.  BeWs  Repremia^^ 

(6)  2  Bell,  200.  22  July  1742,  M.  1059.     It  eeeini  ^ 

(c)  Ersk.  iv.  1,  89 ;  2  BeU,  200.  have  been  impHod  in  this  caae,  tb»t 

(d)  Murray  v.  Drummond^  18  July  homing  afforded  a  warrant  for  ch»J' 
1677,  M.  1048.  lenging    the    assignation  of   a  dehti 

(e)  Erek.  iv.  1,  39.  though  the  debt  was  only  affect** 
(/)  Vide  2  Bell,  200.  by  arrestment.  But  the  creditor  tr«» 
(g)  Drummond  v.  Kennedy,  9  July      held  to  have  lost  his  right  of  cb*l" 

1709,  M.  1079.  lenge,  by  delaying  for  a  nomber  ^ 

(h)  Young  v.  Kirk,  Nov.  1688,  M.      years  to  follow  up  the  homing  witJ» 
1^^78.  arrestment. 


followed  out. 
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(6.)  That  the  debtor's  insolvency,  at  the  date  of  the  deed,  should  r)ebtor  reputed 

,        \  .  .  -  .  .  bankrupt,  or 

have  been  notorious,  or  the  receiver  of  the  deed  privy  to  his  fraud  (a),  grantee  privy 
The  question,  whether  the  challenge,  if  successful,  accrues  to  y^^  ^j^^ 


the  challenging  creditor  singly,  or  in  common  with  other  creditors,  ^^uction  ? 
depends,  in  so  far  as  regards  moveables,  on  the  principles  already 
laid  down  with  regard  to  the  equalization  of  all  diligences  against 
moveables  used  within  a  certain  period  of  banki'uptcy  (6).  Its 
effect  as  to  diligence  against  heritage  depends  on  the  rule  regarding 
the  pari  passu  preference  of  all  adjudications  used  within  year  and 
day  of  the  first  effectual  adjudication. 

(7.)  The  clause  in  question  merely  enacts,  that  "  the  said  dyvour  Deeds  in  hands 
or  interposed  person"  (which  person  has  been  previously  described  bona  Jute 
as  "their  interposed  partakers  of  their  fraud'^)  "shall  be  holden  to  *^*^*®®* 
make  the  same,  viz.  the  subjects  conveyed  or  their  price,  forthcoming 
to  the  creditor  having  used  his  first  lawful  diligence."     These  words 
seem  to  import  that  the  challenge  shall  be  personal  against  the 
bankrupt  or  the  partakers  of  his  fraud  (which  parties  receiving 
deeds  from  him,  under  the  circumstances  provided  against  by  the 
statute,  are  held  to  be),  and  there  is  no  declaration  of  a  total  nullity 
of  the  right,  even  when  transferred  to  third  parties.     The  latest 
authority  on  this  subject  is  hostile  to  such  nullity  (c).     It  may 
therefore  be  held  that  drafts  and  indorsements,  or  bills  and  notes, 
though  falling  under  the  Act,  will  be  effectual  to  any  subsequent 
indorsee,  unless  he  is  proved  to  have  been  privy  to  the  bankrupt's 
fraud. 


<i 


4.  Act  1696,  c.  5. 

The  statute  1696,  c.  5,  declares  (on  the  debtors  bankruptcy  1696,  c  5. 
being  found,  by  the  Lords  of  Session,  at  the  instance  of  any  of 


(rt)  In  The  Royal  Bank  v.  Kennedy^ 

S-A  Feb.   1709,   M.    1057,   the  Court 

Cound  the  challenged  right  (which  was 

9U1  assignation)  reducible,  ^^  unless  the 

riisaignees  would  prove  that,  at  the  time 

of  his  (the  debtor)  granting  the  assig- 

riation,  he  was  holden  and  repute  to 

lie  solvent."    But  in  a  subsequent  case, 

"I^weedie  v.  Din  and  Others^  7  June  1 7 15, 

M.  1040-1,  they  threw  the  onua  pro- 

^Hindi  on  the  challenging  creditor,  hold  - 


ing  tliat  denunciation  with  insolvency 
was  not  auflicient  to  found  a  challenge 
under  the  Act,  "unless  the  common 
debtor  had  been  commonly  reputed 
bankrupt,  or  that  the  pursuer  can 
qualify  that  the  defenders  were  some 
way  partakere  of  the  fraud."  This  is 
nearly  the  doctrine  laid  down  in  the 
text. 

{h)  Aniea,  p.  499. 

(r)  2  Bell,  204. 
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Natura  of 
deeds  chal- 
lengeable. 


Drawing  or 
indorsing  of 
billB. 


his  just  creditors"),  "All  and  whatsoever  voluntar  dispositions, 
assignations,  or  other  deeds,  which  shall  be  found  to  be  made  and 
granted,  directly  or  indirectly,  by  the  foresaid  dyvour  or  bankrupt, 
either  at  or  after  his  becoming  bankrupt,  or  in  the  space  of.  sixty  days 
of  before,  in  favours  of  his  creditors,  either  for  his  satisfaction  or 
farther  security,  in  preference  to  other  creditors,  to  be  void  and  nulL" 

(1.)  The  clause  in  question  strikes  against  all  dispositions,  assig- 
nations, or  other  deeds  granted  by  a  bankrupt,  at,  after,  or  within 
sixty  days  before  bankruptcy,  in  satisfaction  or  security  of  prior 
debts,  and  therefore  applies  to  the  indorsation  of  bills  or  notes,  in 
security  or  satisfaction  of  debts ;  as  they  are  assignations  in  terms  of 
the  Act.     The  delivery  of  such  documents  blank  indorsed  is  also 
challengeable.     Such  delivery  of  bills  is  an  assignment  of  funds  in 
the  drawee's  hands ;  and,  besides,  the  delivery  of  bills  or  notes  for 
prior  debts  is  included  in  the  statutory  expression  "  other  deeds.'* 
A  draft  by  the  bankrupt  on  his  debtor  is  also  challengeable,  as  being 
an  assignation  of  funds.     Even  the  acceptance  of  a  bill,  or  sub- 
scription of  a  note,  for  an  illiquid  debt,  falls  under  the  Act,  being  & 
security,  inasmuch  as  the  debt  is  thereby  better  secured  than  before. 

In  the  first  case  of  this  kind,  where  an  inland  bill  had  be^ 
drawn  by  a  debtor,  in  security  of  a  prior  debt,  within  sixty  days  o^ 
his  bankruptcy,  on  a  party  who  accepted  (a),  the  Court  set  asi^^ 
the  bill,  in  a  competition  between  the  payee  and  the  other  credit^^ 
(a)   Durward   v.    Wilson,   2  Feb.      to  Bill,  Part  I.  No.  2 ;  and  Mans^ 


1700,  M.  1119.  There  are  several 
cases  decided  about  the  same  time, 
which  Forbes  notices  shortly,  171-3, 
and  which  deserve  to  be  perused,  as 
illustrative  of  the  state  of  the  law  at 
that  time.  The  grounds  of  exemption 
from  the  statute  given  in  Durward  v. 
Wilson  appear  questionable,  for  the 
following  reasons :  \st^  A  person  hold- 
ing a  bill  would  not  be  obliged,  in  the 
ordinary  case,  to  prove  value  received ; 
because,  thou^^^h  the  bill  does  not, 
according  to  the  Act  1621,  instruct 
its  onerous  cause,  if  granted  to  a  con- 
junct or  confident  person,  instant 
value  would  be  presumed  in  other 
cases.  This  point  was  decided  in  two 
cases,  Mansfield^  Hunter,  and  Co.  v. 
M'llmun,  10  Mar.  1770,  Morr.  App. 


and  Co.  v.  Douglas,  11    Dec.   IT  ^^ 
ibid.,  where  the  acceptor  of  a    ^^ 
having  suspended  a  charge  on  it  \r^ 
onerous  indorsee,  on  account  of 
ments  in  his  hands  by  creditors  of 
drawers,  who  had  become  bankra. 
and  pleading  that  it  might  a] 
either  that  the  bill  had  been  ini 
to  the  holder  within  the  sixty  days, 
that  he  held  it  in  trust  for  the 
the  Court,  in  one  case,  remitted 
the  Lord  Ordinary  on  the  fiilk, 
the  suspension  might  be  refused, 
the  holder  deponed  that  he  had 
present  value  for  the  bill ;  and  in 
other  case  refused  the  suspenaon 
piano.    2dly,  In  order  to  make  a 
or  note  challengeable  under  the 
1G96,  the  challeDging  creditor  mar' 
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ig  "  bills  included  within  the  Act  of  Parliament,  as  well  as 
assignations,  unless  they  bore  value  received,  or  so  proven.^* 
3  grounds  of  exception  from  the  Act  do  not  seem  to  be  correct, 
le  reasons  stated  below. 

a  the  next  case  (a),  the  Court  set  aside  the  indorsation  of  a 
)y  a  bankrupt  within  sixty  days  of  his  bankruptcy  to  a  prior 
tor,  holding  correctly  that  the  Act  1696  takes  place,  if  the 
nder  (the  challenging  creditor)  ^^  prove  that  the  indorsation 
n  satisfaction  or  security  of  a  prior  debt,  and  not  for  present 
1  received,"  The  burden  of  proof  was  here  laid,  in  terms  of 
Let,  on  the  creditor ;  and,  at  the  same  time,  it  was  implied  that 
a  proof,  if  adduced,  would  be  effectual,  whatever  were  the 
{  of  the  bill. 

1  the  next  case  (i),  which  involved  also  a  question  as  to  the 
.  of  a  bill  blank  in  the  drawer^s  name,  the  Court,  with  refer- 
to  an  objection  against  the  indorsation  as  granted  in  security 
prior  debt,  set  it  aside  in  as  far  as  it  had  been  so  granted, 
also  (c)  set  aside  the  indorsation  of  a  bill  granted  by  a  debtor 
o  of  his  creditors  within  sixty  days  of  bankruptcy,  though  the 
Ion  was  accompanied  with  a  reservation,  to  be  afterwards 
?d.  The  rule  was  confirmed  in  many  other  cases ;  for  instance, 
o  cases  (d),  where  the  indorsations  of  bills,  so  far  as  in  security 
rior   debts,  were   set   aside.      In  another  case  (e),   where  a 

that  it  was  granted  in  security  appears  that,  in  his  time,  the  mere 

isf action  of  a  prior  debt.     Sdly^  statement  in  a  bill  of  *^  value  received" 

s  is  proved,  it  will  not,  as  the  would,   in    the   ordinary  case,    have 

m  in  question  seems  to  imply,  superseded  the  necessity  of  proving 

efence,  that  the  bill  bears  to  be  v^ue  in  questions  imder  the  Act  1621, 

alue  received,"  since  these  words  although  the  words   ^Walue  in  ac- 

te  intended  to  cover  the  fraud  count "  would  not  have  done  so.     See 

it  is  the  purpose  of  the  statute  Morrison  v.  Carron  Co.,  1854,  antea^ 

tect.      But    the    decision  was  p.  304,  n.  (a). 

,  in  so  far  as  it  set  aside  the  bill.  (a)  Campbell  v.  Graham,  16  Jan. 

},   in    noticing  this  case,   says  1713,  M.  1120. 

he  decision  was  influenced  by  (6)  Nelson  v.  Unssell,  14  Feb.  1734, 

rcumstance  of  the  person  who  M.  1435,  1508,  1685. 

e  bill  being  the  drawer's  nephew.  (c)  Campbell  v.  AV Gibbon,  10  Aug. 

nrcumstance  would  now  be  suf-  1780,  M.  1139. 

in  itself  to  have  warranted  a  (rf)  Robertson   v.  Ogilvy,   21   Nov. 

ion  of  the  bill  under  the  Act  1798,  Morr.  App.  to  Bill,  8  ;  Blaikie  v. 

unless  value  was  proved  to  have  Wilson,  1  July  1803  ;  2  Bell,  211,  n.  6. 

(iven  for  it.     But  from  several  (e)   Neil   v.    Forrester,    14    June 

cases  cited  by  Forbes,  173-4,  it  1815,  F.  C. 


tliat  iIk-  [.urjujit  i}i  this  traDsactiiji)  had  bo 
/.-MsH  iJiftiTL-nce  which  tlio  other  crL-ditt-rs  w 
the  iHjinJiiiir  had  been  coiiipletcd.  the  Court  < 
a|ijfOrtioiii'<l  aniuiig  thutn.  a^  if  sui:h  a  ]-rt.'lVr 
In  u  later  case  ('();  a  draft  in  st^urit%-  of  a  fc 
.IrawLT  to  a  third  partj-  was  set  aside,  thoual 
tlit;  'Iriift  was  for  instant  value,  inasmuch  as 
jlivi'ii  u|i  in  ruuiiduralioli  uf  it.  Tlie  aj.j.lii 
tiicTiTfurf,  to  the  drawin:^  or  indorsation  of  fji 
M-tiled  (0). 

Tile  >tiitute  is  cijually  applicable  to  deliv 
of  bills  or  notes  blank  indorse'!.  In  one  t 
decide']  tliHt  the  mere  dqxraitatiOD  of  a  bill,  hi 
tion,  in  security  of  a  prior  debt,  foUoived  bv 
t')  tile  cit'ditor,  was  cliutleni^able  under  the  A 
ru|it  h.id  de|)osited  the  bill  with  his  creditor  i 
to  deliver  it  up  on  payment  of  the  debt ;  and 
was  [Kiid  by  the  acceptor,  who  placed  L..1(>0 
iiceount,  luid  the  residue  to  the  bankrupt's  act 
been  indorsed  by  the  bankrupt ;  but  it  did  no 
indorsement  had  been  made  at  the  time  of  the 
or  afterwards.  Sonic  of  the  Court  held  that  t 
tlic  bill  lieing  indorsed  at  the  time  of  dt-positati 
the  statute  was  undoubtedly  a|iplicablc,  in  tei 
decisions.  But  they  held,  besi'les,  that  the  d< 
sctjtieiit  jmymcnt,  formed  parts  of  one  scheme 
ihtiii  U'li,  by  securing  a  preference,  and  that 
jiayinenl  of  the  debt,  but  a  "  deed  "  for  «  sal 
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bills  or  notes  blank  indorsed  falls  under  the  Act,  since  it  vests  a 
complete  right,  and  is  therefore  a  security  from  the  time  when  it 
is  made. 

Indorsement  or  delivery  by  the  bankrupt  of  a  bill  or  note,  Acoommoda- 
accepted  or  granted  for  his  accommodation,  is  not  challengeable 
under  the  Act  1696,  as  it  provides  only  against  deeds  granted  "in 
satisfaction  or  further  security,  in  preference  to  other  creditors ; " 
thus  indicating  that  the  deed  must  tend  to  carry  off  some  actual 
fund.  But  if  the  creditor  receiving  an  accommodation-bill  or  note 
recovers  payment  under  it,  his  claim  is  pro  tanto  extinguished,  while 
the  accommodation-acceptor^s  claim  of  indemnity  is  substituted ;  so 
that  the  estate  neither  gains  nor  loses  (a).  If  the  document  had 
remained  in  the  bankrupt's  hands,  it  would  have  been  unavailable 
either  to  him  or  his  creditors.  The  same  rule  has  been  adopted  in 
England.  There,  when  a  debtor  commits  an  act  of  bankruptcy, 
the  interest  in  his  estate  is  vested  in  the  assignees  appointed  under 
a  commission  of  bankruptcy  issued  against  him ;  and  this  judicial 
transference  draws  back  to  the  date  of  the  first  act  of  bankruptcy : 
so  that,  under  certain  exceptions  in  favour  of  acts  in  the  ordinary 
course  of  trade,  all  alienations  of  his  property,  or  deeds  by  wliich 
it  may  be  burdened,  and  consequently  all  indorsations  of  bills  due 
to  him  (6)  after  the  first  act  of  bankruptcy,  are  challengeable 
by  his  assignees.  But  it  has  been  decided  (c),  that  the  indorse- 
ment by  him  to  a  creditor,  after  an  act  of  bankruptcy,  of  a  bill 
accepted  for  his  accommodation,  is  available  to  the  indorsee  against 
the  acceptor,  seeing  the  assignees  have  no  good  interest  to  set  it 
aside. 

In  another  case  {d\  a  person  having  taken  from  his  debtor, 
after  the  latter  had,  without  his  knowledge,  committed  a  secret  act 
of  bankruptcy,  an  indorsement,  in  security  of  his  debt,  to  an 
acceptance  by  a  third  party  in  the  bankrupt's  favour,  the  indorsee 
^\vas  held  to  have  no  claim  under  the  indorsement,  so  far  as  the  bill 
^was  accepted  for  value  of  the  drawer  in  the  acceptor's  hands ; 
iDecause,  from  the  date  of  the  former's  act  of  bankruptcy,  that  value, 

(a)  2  Bell,  210.  122;   Wallace  v.   HarJacre,  1807,   1 

(b)  Smith  V.  De  Witts,  6  D.  and  K.      Camp.  46-7,  ptr  Lord  EUeiiborough. 
120.  W   ^yiil's  V.   Freeman,    1810,  12 

(r)  ArcUn  V.  Watkins,  1803,  3  East.       East.  656. 
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as  forming  part  of  his  estate,  was  vested  in  his  assignees ;  but  that, 
so  far  as  it  was  accepted  for  his  accommodation,  neither  the  bank- 
rupt nor  his  assignees  had  any  interest  to  dispute  the  indorsee's 
right  to  it,  since  it  could  not  be  available  to  them.     The  Court  also 
laid  down  the  doctrine  already  stated,  that,  though  the  acceptor 
should  claim  indemnity  from  the  bankrupt's  estate,  in  so  far  as  he 
was  obliged  to  pay  the  bill  for  the  bankrupt's  accommodation,  this 
would  create  no  new  burden  against  the  estate,  because  his  claim 
would  come  in  place  of  that  of  the  indorsee.     On  the  other  hand, 
when  a  bill  has  been  accepted,  in  consideration  of  a  cross  bill 
accepted  by  the  bankrupt  for  the  drawer's  behoof,  the  bill  thus 
accepted  cannot  be  indorsed  by  the  bankrupt,  because  it  forms  a 
good  ground  of  claim  to  his  assignees  against  the  acceptor's  estate  (a). 
The  same  ground  of  objection  would  exist  in  Scotland  under  the 
Act  1696. 

The  indorsement  of  an  accommodation-bill  would  be  challenge- 
able under  the  statute,  when  the  party  accepting  it  for  the  bank- 
rupt's accommodation  obtained,  for  his  indemnity,  a  securi^  over 
the  bankrupt's  estate.      Such  an  indorsement  injures  the  estate^ 
inasmuch  as  the  acceptor  will  indemnify  himself  from  the  security, 
so  far  as  he  pays  the  bill,  so  that  the  creditor  will  indirectly  get  the 
benefit  of  the  security.     Such  a  case  was  lately  decided  against  the 
security  (6),  in  a  reduction  of  a  bill  drawn  by  a  debtor  upon,  and 
accepted  by,  his  son,  in  security  of  two  bills  due  by  the  father  to 
a  bank,  the  son  having  previously  received  for  his  indemnity  ao 
heritable  bond  from  his  father,  on  which  he  was  infeft.    The  bill 
was  held,  under  these  circumstances,  to  be  a  security  by  the  bank* 
rupt  in  preference  to  the  other  creditors. 
Bills  or  notes  The  acceptance  of  a  bill  or  subscription  of  a  note,  by  the  bank- 

previous  debts,  rupt,  in  favour  of  a  creditor,  if  it  improves  his  situation, — tjg*  by 
giving  him  a  liquid  document  for  an  illiquid  debt, — falls  within  the 
statute,  being  truly  a  deed  for  the  creditor's  "  further  security  in 
preference  to  other  creditors."  The  Court  was  once  of  a  different 
opinion.     Thus  (c),  where  a  bill  had  been  protested  for  non-p«y' 

(o)  1  Camp.  179,  note  to  Kent  v.  (c)  Cowan  v.  Mansfield's  TrwUth ' 

Louen.  Jan.  1762,  M.  1167. 

(6)   Duncan*s  Trustees  v.  Zoir,  11 
Dec.  1822,  2  S.  77. 
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ment,  it  was  decided  that  a  new  bill  granted  to  the  holder  by  an 
indorser,  not  only  for  the  principal  sum  contained  in  the  first  bill, 
but  for  the  interest,  re-exchange,  and  charges  incurred  on  it,  did 
not  fall  under  the  Act  1G96,  though  given  within  sixty  days  of 
the  grantor's  bankruptcy.  But  it  undoubtedly  gave  him  "  further 
security,"  in  so  far  as  regarded  the  interest,  re-exchange,  and 
charges  on  the  former  bill,  which  were  otherwise  unliquidated.  In 
another  case  (a),  it  was  pleaded,  inter  alia^  that  a  promissory-note 
granted  by  a  bankrupt  to  one  of  his  creditors,  within  sixty  days  of 
bankruptcy,  fell  under  the  Act  1696,  as  it  enabled  the  creditor  to 
rank  more  than  once  for  the  same  debt ;  viz.  first  on  the  estate  of 
the  bankrupt  who  granted  it;  and,  secondly,  on  the  estate  of  a 
third  party  who  had  indorsed  it  in  consideration  of  a  security  given 
him  by  the  bankrupt.  But  this  plea  is  said  to  have  been  disre- 
garded. But  a  different  rule  was  adopted,  after  full  discussion,  in 
a  subsequent  case  (6),  which  related  to  the  validity  of  a  bond  of 
corroboration  granted  within  sixty  days  of  the  granter's  bankruptcy, 
firsty  for  debts  due  to  the  grantee's  father,  which  therefore  the 
grantee  could  not  have  acquired  without  confirmation ;  secondly^ 
for  debts  of  which  the  term  of  payment  had  not  arrived;  and, 
t/iirdlj/y  for  accumulations  of  principal,  interest,  and  expenses  on  the 
debts.  It  was  admitted  that  this  bond  was  challengeable  so  far  as 
the  debt  was  enlarged  by  it,  or  a  penalty  superadded,  beyond  what 
was  due  by  law  ;  and  it  was  at  last  agreed,  that  even  accumulations 
which  did  not  arise  ipso  jure^  e.g.  the  accumulation  of  interest  on 
interest,  must  be  struck  off.  But  the  majority  of  the  Court  further 
decided  that  the  bond,  even  as  to  the  principal  debt,  was  challenge- 
able in  totOy  inasmuch  as  it  gave  the  grantee  a  preference  over  the 
other  creditors,  by  enabling  him  to  proceed  more  rapidly  with 
diligence.  This  doctrine  was  confirmed  in  a  case  (c),  where  a 
person  having  granted  a  bond  of  corroboration  within  sixty  days 
of  his  bankruptcy,  accumulating  into  one  sum  bearing  interest, 
1.8ty  a  bill  on  which  no  diligence  had  followed ;  2dly,  a  bond  in 

(«)  Swintoii's  Trustee  v.  Sir  William  But  the  grounds  of  judgment  are  more 

rorhes  and   Co.,  19    Feb.    1790,   M.  fully  explained  by  Mr  BeU,  u.  213, 

1181.  note  1. 

(h)  I^PMath  V.  M'Kellar's  Trustee,  (c)  Dunbar's  Creditors  v  Grant,  18 

1    Mar.   1791,  M.    1114,    where    the  June  1793,  M.  1027. 
Faculty  report  of  the  case  is  given. 
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Securities 
granted  in 
terms  of  a 
prior  obliga- 
tion to  do  so. 


Excoptiuus. 


PHyinents  of 
debts  due ; 


which  the  grantee  of  the  bond  of  corroboration  was  his  cautioner ; 
and,  Sdlj/y  a  bond  and  bill  in  which  the  latter  was  really  cautioner, 
though  e,v  facie  of  the  documents  he  was  joint  obligant  (the  three 
last  of  these  debts  having  been  also  paid  by  him),  the  Coui*t  reduced 
the  bond  of  corroboration  in  toto^  holding  "  that  a  bankrupt  ought 
to  execute  no  deed  by  which  tlie  situation  of  his  creditors  is  affected, 
and  that  it  would  be  dangerous  to  support  any  deed  of  that  nature." 
Though  these  two  decisions  did  not  relate  to  bills  or  notes,  their  prin- 
ciple is  applicable  to  such  documents,  when  they  give  the  grantee 
a  greater  advantage  over  the  other  creditors  than  he  had  before. 
This  will  not  generally  be  the  effect  of  a  bill  or  note  granted  as  a 
substitute  for  a  former  bill  or  note,  unless  the  former  document  has 
been  due  for  more  than  six  months  without  recording  a  protest,  in 
which  case  the  substituted  bill  or  note  would  probably  be  reducible, 
as  giving  the  grantee  the  benefit  of  summary  diligence,  which  he 
had  lost  on  the  first  document  (a). 

^  After  some  fluctuation  of  the  decisions  {b)  upon  the  question, 
it  is  now  considered  to  be  settled  (c),  in  the  language  of  Lord 
Brougham  (d),  that  "it  is  not  sufficient  to  protect  a  transaction 
from  the  operation  of  the  Act  1696,  that  money  has  been  advanced 
on  a  promise  or  obligation  to  grant  a  security  for  it,  where  the 
security  is  actually  granted  within  sixty  days  of  bankruptcy."  This 
doctrine  applies  to  the  case  of  the  security  not  being  granted  at  the 
time  of  the  advance.  If  the  security  is  granted  unico  contextu  with 
the  advance,  though  within  the  sixty  days,  it  is  not  reducible  under 
the  Act  1696,  as  it  is  not  granted  for  a  prior  debt.' 

(2.)  There  are  several  transactions  as  to  bills  or  notes  which  have 
been  exempted  from  the  Act,  though  some  of  them  would  appear 
at  first  to  fall  under  it. 

It  has  been  already  shown  (e),  that  payments  made  by  a  bank- 
rupt on  account  of  debts  fallen  due  are  in  general  valid,  as  they 
form  a  necessary  part  of  the  debtor's  administration  of  his  own 
affairs.     The  words  of  the  Act  1696,  c.  5,  indicate  that  it  is  appli- 


(a)  2  BeU,  213-4. 

(6)  See  Cranstoun  v.  Bontine^  6 
July  1832,  6  W.  and  S.  App.  79  ;  and 
Anderson  v.  Walker,  29  Mar.  1842, 
4  D.  1180.  Home  v.  Hay,  12  Feb. 
1847,  9  D.  651. 


(c)  Moncrieff  v.  Union  Bank,  1^ 
Dec.  1851,  14  D.  2(X>. 

{(i)  Imjlis  v.  Mansfield,  10  April 
1835,  1  S.  and  M'L.  Ap.  208. 

{e)  sAntva,  p.  501. 
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cable  only  to  deeds  of  preference  granted  for  the  creditor's  "  satis- 
faction or  further  security,"  not  to  payments,  by  which  the  debt  is 
extinguished.  The  only  question  on  this  subject  has  been,  whether, 
besides  cash  payments,  the  practice  of  trade  does  not  also  sanction, 
to  a  certain  extent,  payments  by  bills  or  notes. 

First,  Though  navy  bills,  bank-notes,  or  bankers'  notes  in 
common  circulation  are  not  properly  cash,  yet,  if  they  are  generally 
received  as  such,  the  delivery  of  them  in  payment  will  be  held 
payment  in  cash. 

Secondly,  Even  the  acceptance  of  bills,  indorsation  of  bills 
or  notes,  delivery  of  them  blank  indorsed,  or  the  granting  of 
drafts,  will  be  sanctioned  as  payments,  if  they  are  given  as  such, 
and  agreeably  to  the  usual  mode  of  making  payments  in  the 
course  of  trade.  The  Act  1696  does  not  strike  against  drafts 
or  indorsations  nominatim,  but  only  so  far  as  they  give  the 
favoured  creditor  "  satisfaction,  or  further  security,"  in  prefer- 
ence to  other  creditors ;  and  therefore  it  does  not  apply  to  them 
when  given  only  in  payment.  No  doubt,  though  such  documents 
should  be  given  in  payment  of  a  debt,  and  the  creditor  should 
discharge  it  on  receiving  them,  the  discharge  is  still  conditional ; 
so  that,  if  they  turn  out  bad,  the  claim  will  revive.  But  they 
are  payments  in  the  contemplation  of  the  parties,  as  much  as  by 
navy  bills  or  the  notes  of  banking  companies,  which  are  liable  to 
the  same  contingency. 

Although  the  doctrine  now  explained  was  once  disputed,  it  is 
now  quite  settled,  let,  It  has  been  decided,  that  payments  or 
remittances  to  a  current  account  between  merchants,  or  between  a 
banker  and  his  customer,  by  cash  or  bills,  are  effectual,  whether 
the  balance  is  for  or  against  the  party  making  the  remittance, 
which  can  be  held  only  on  the  ground  that  remittances  by  bills  are 
payments  (a).  2d,  It  follows,  a  fortiori,  and  is  also  settled,  that 
the  indorsation  of  a  bill  for  the  purpose  of  being  discounted,  and 
its  proceeds  applied  in  payment  of  a  single  debt,  does  not  fall 

(a)  Stein's  Trustee  v.  Sir  William  can  Insurance  Office^  2%  June  1805, 

f'orhes  and  Co.,  1  Mar.  1791,  M.  1142 ;  Morr.  App.  Bankrupt,  No.  24,  2  BeU, 

2  Bell,  218,  note  4 ;    Sandieman  and  218,  note  4 ;  Dundas  v.  Smith,  2  June 

Graham's  Trustee,  1792, 1  Bell's  Cases,  1808,  Morr.  App.  h.  t.  No.  28 ;  Dick- 

81,andl6Nov.  1790,  M.  14111 ;  Rich-  son,  Langclnle,  and  Co.  v.   Cowan,  3 

mond  and  Freehaim's  Trustee  v.  Peli-  Dec.  1828,  7  S.  182. 
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provided  such 
Dayments  be 
bonajide. 


under  the  Act  1696  (a) ;  or  the  payment  of  a  bill  past  due  by  a 
draft  on  London  at  twenty-five  days,  when  drafts  at  par  were  at 
twenty  days  (6) ;  or  the  payment  of  a  debt  pro  tanto  by  a  check  on 
a  banker,  or  a  bill  at  a  discountable  date,  settling  the  difference  in 
cash  (c) ;  or  a  bill  given  and  received  as  cash,  in  payment  of  goods . 
delivered  {d).  These  points  may  be  considered  as  now  ascer- 
tained (e). 

But  this  doctrine  applies  only  to  transactions  intended  bonajide 
as  payments ;  and,  therefore,  when  the  real  intention  of  parties  is 
to  grant  a  security,  the  transaction  will  be  reducible.     Thus,  when 
a  person  makes  an  advance  to  a  trader,  and  on  the  day  of  the 
advance  obtains  from  him  a  deposit  of  bills,  in  consequence  of  an 
alarm  about  his  solvency,  this  is  a  security  for  a  prior  debt,  not  a 
payment,  as  the  creditor  would  not  exact  payment  of  the  advance 
on  the  very  day  of  making  it  (/).     Indeed,  knowledge  of  the 
debtor's  insolvency  is  sufficient  per  ae  to  vitiate  the  transaction. 
The  giving  also  of  a  bill  at  a  distant  date  will  be  considered  as  a 
security,  as  bills  cannot  be  regarded  in  mercantile  construction  as 
payments,  unless  payable  at  discountable  dates.     The  giving,  too, 
of  a  promissory-note  will  be  challengeable,  as  it  does  not  proceed, 
like  the  indorsement  of  a  bill,  on  the  assumption  that  there  are 


(a)  Jamieson  v.  Ftrrier^  23  Jan.  1810, 
2  Bell,  218,  note  1.  In  Brierly  v. 
Mackintosh,  19  Feb.  1846, 5Bell,  Ap.  1, 
there  was  a  similar  point.  A.  was  en- 
titled to  L.1000  from  X.,  but  was  due 
B.  L.200.  It  was  arranged  in  writing 
that  A.  should  draw  a  biU  on  X.  for  the 
L.IOOO,  in  favour  of  C,  who  should 
pay  B.  his  L.200,  and  account  to  A.  for 
the  balance.  Within  sixty  days  of  this 
arrangement  A.  became  bankrupt.  Be- 
fore the  bankruptcy  G.  had  received  the 
L.IOOO,  and  had  paid  L.50  to  B.  He 
paid  the  remainder  to  A.^s  trustee.  It 
was  held,  in  a  question  with  B.,  that  he 
was  not  justified  in  doing  so,  as  the 
transaction  was  not  struck  at  by  the 
Act  1696,  it  being  the  same  as  if  A. 
had  himself  received  the  L.IOOO  in 
cash,  and  then  paid  B.  his  L.200. 

(h)  Ferrier  v.  Newton,  2  June  1808, 2 
BeU,  218,  note  2 ;  which  compare  with 


opinion  as  to  bank  bills,  in  CampbeBf- 
APGibbon,  10  Aug.  1780,  M.  1139. 

(c)  2  BeU,  218,  note  4 ;  HawkiMi  r- 
Pen/old,  2  Vesey,  550. 

(rf)  Watson  V.  Young,  1  Mar.  182S, 
4  S.  507. 

(e)  The  changes  of  opinion  on  tbv 
subject  are  indicated  by  some  of  the 
earlier  cases,  as  Campbell  v.  3i*(riW<Wi 
note  (6),  and  2  Bell,  217,  note  8;  »"* 
APHutcheoH  v.  Welsh,  20  May  179^*  ^ 
Bell,  217,  note  4,  compared  with  the 
later  decisions  now  cited. 

(/)  Vide  HotchkU  v.  The  Sfif^ 
Bank,  July  1796,  2  BeU,  219,  note^ 
where  the  Court  are  said,  under  the 
circumstances  stated  in  Hie  text,  ^ 
have  held  that  the  deposit  of  biUs  ^^ 
chaUengeable  as  a  security  for  a  p^ 
debt.  The  case  was  not  finally  deckk^ 
as  the  bank  gave  up  the  bilk  in  cob^i 
quence  of  this  opinion  of  the  Coort 
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funds  in  the  acceptor's  hands ;  but  it  is  an  expedient  to  gain  indul- 
gence, and  the  note,  if  discounted,  must  be  so  on  the  granter's 
credit,  being  a  security  over  his  estate.  It  has  been  also  found  in 
England  (a),  that,  when  a  party  for  whose  accommodation  certain 
bills  had  been  drawn,  sent  money  to  the  drawer,  after  he  had  com- 
mitted an  act  of  bankiniptcy,  and  before  they  became  due,  to  take 
them  up,  this  was  not  a  payment  in  the  ordinary  course  of  busi- 
ness. In  Scotland,  it  would  be  accounted  a  deposit  in  security  of 
the  drawer's  claim  of  relief,  and  would  therefore  be  reducible 
under  the  Act  1696  (b).  This  doctrine  was  recognised  in  a  case, 
where  a  provision  made  for  payment  of  a  bill  before  it  became 
due,  by  lodging  with  the  indorser  the  price  of  some  heritable  pro- 
perty sold  by  the  bankrupt  to  raise  money,  was,  after  a  contrary 
decision  by  the  Coml  of  Session,  ultimately  decided,  in  conformity 
with  a  special  remit  from  the  House  of  Lords,  to  be  reducible  under 
the  Act  1696  (c). 

A  similar  decision  has  been  given  regarding  the  application  of 
bills  and  orders  remitted  by  a  person,  within  sixty  days  of  his 
bankruptcy^  to  his  ordinary  bankers,  to  the  payment  of  different 
instalments  of  a  bond  due  by  him  to  them ;  it  being  held  that  such 
remittances,  in  the  ordinary  course  of  business,  were  valid,  and 
might  be  applied  by  the  bankers  as  cash,  to  pay  instalments  of  the 
bond  which  were  past  due ;  but  that,  as  to  an  instalment  not  yet 
due,  they  could  not  be  applied  to  it,  by  an  order  from  the  bank- 
rupt, without  falling  under  the  Act  1696,  as  a  provision  or  secu- 
rity (d).  As  to  the  question,  however,  whether  the  funds  in  their 
hands  might  be  retained  by  them  in  security  of  that  instalment,  it 
was  held  ultimately  to  depend  on  the  matter  of  fact,  whether  these 
funds  had  been  lodged  in  the  ordinary  course  of  business,  or  with 
a  special  view  to  the  security  of  the  third  instalment ;  and  on  that 
point  an  inquiry  was  ordered  (e),  which  terminated  against  the 
bankers  (/).     Certain  other  funds  and  bills  were  held  to  have  been 

(a)   Tamplin  v.  Diggins^  2  Camp.  (c)  Speir  v.  Dunlop^  16  June  1825, 

311,  per  Lord  EUenborough.  4  S.  92 ;  22  May  1826,  2  W.  S.  253 ; 

(6)  See  Lord  Ardmillan's  note  in  30  May  1827,  5  S.  729. 
GuUd  V.  Orr,  Ewing,  and  Co,,  9  Nov.  (d)  Pattison  v.  AUan,  3  Dec.  1828, 

1857,  20  D.  3,  from  which  it  appears  7  S.  144. 

that  he  had  held  that  a  payment  of  bill  (e)  Ihid.,  12  June  1829,  7  S.  753. 

or  note,  before  it  faUs  due,  is  reducible  (/)  Ibid.,  5  Murray's  Reports,  231, 

under  the  Act  1696.  9  S.  317. 
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then  pleaded  compensation  against  the  price  on  the  accommodation- 
bill  which  he  had  been  obliged  to  retire,  the  Court,  though  contrary 
to  the  opinion  of  Lord  Gillies,  Ordinary,  held  that  the  transaction 
was  not  challengeable,  and  sustained  the  plea  of  compensation. 
The  bankrupt  was  here  a  direct  party  to  the  transaction  by  which 
the  only  other  party,  one  of  his  own  creditors,  was  benefited.  But 
the  Court  seems  to  have  held  that  the  sale  was  made  bona  fide^  and 
that  the  security  was  merely  a  consequence  flowing  incidentally  from 
it.  The  same  remark  is  applicable  to  the  preceding  case,  with  this 
addition,  that  the  bankrupt  did  not  appear  in  it  to  have  been  a  party 
to  the  preference.  If  it  had  been  proved,  in  the  last  case,  that  the 
sale  was  merely  a  device  to  conceal  the  real  purpose  of  granting  a 
security,  the  transaction  must  have  been  set  aside,  as  falling  under 
the  Act. 

In  a  case  (a),  where  a  debtor  had  been  released  from  imprisoD- 
ment  by  his  creditor,  for  the  purpose  of  validating  a  sale  by  him  to 
a  third  party,  made  in  order  to  obtain  a  bill  for  the  price,  which 
he  immediately  delivered  to  the  creditor's  agent,  after  which  the 
creditor's  name  was  filled  up  as  drawer,  the  amount  of  this  bill, 
after  it  had  been  paid,  was  recovered  back,  on  the  ground  that  it  had 
been  truly  granted  as  a  security  by  the  debtor  to  this  creditor,  to 
the  prejudice  of  his  estate  and  of  the  other  creditors.     The  creditor 
endeavoured  to  show  that  the  bankrupt  estate  had  not  been  injured^ 
as  the  purchaser  had  not  got  credit  for  the  payment  against  the 
estate.     But  the  contrary  was  established ;  and  therefore,  though 
the  purchaser  was  not  proved  to  be  implicated,  the  transaction,  a* 
between  the  bankrupt  and  the  creditor's  agent,  or,  in  other  words, 
with  the  creditor,  was  clearly  a  security  under  the  Act  1696.   A 
similar  decision  was  given  in  another  case,  where  this  case  ^"^ 
recognised  as  an  authority  (6)  ;  and  also  in  a  case  where  a  party? 
who  was  bound  to  retire  a  bill  accepted  for  his  accommodation,  9sA 
which  was  past  due  and  protested,  sold  some  horses  to  the  acceptof? 
five  days  before  his  sequestration,  and  applied  the  price  in  retiring 
the  bill  (c).     In  another  case  (</),  already  alluded  to,  the  sale  of  * 

(a)  Barbour  v.  Johnston,  30  May  (c)  Stewart  y.  Scott,  A  Dec.  ISS>%^^ 

1828,2  8.351.  S.  171. 

(6)  Ramsay  v.  Kirkwood,  11  June  (d)  Speir  y.  Dunlop,  15  June  l^^^' 

1829,  7  S.  749.  4  S.  92  ;  22  May  1826,  2  W.  S.  i^ ' 

and  80  May  1827,  5  S.  729. 
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property  by  the  bankrupt,  to  raise  money  as  a  provision  for  paying  a 
debt  before  it  was  due,  though  the  creditor  receiving  it  had  no  con- 
cern in  the  sale,  was  ultimately,  after  a  special  remit  from  the  House 
of  Lords,  held  to  be  reducible  under  the  Act  1696.  In  another 
case  (a),  where  a  party,  who  had  a  cash-credit  with  a  bank,  on  the 
security  of  two  cautionei*s,  sold  a  house  and  land  within  sixty  days 
of  his  bankruptcy,  with  the  assistance  of  one  of  the  cautioners,  after 
saying  that  he  wished  to  do  so,  to  pay  up  his  cash-account,  and  gave 
the  cautioner  an  order  for  the  price,  which  the  latter  paid  into  the 
credit  of  the  cash-account,  the  Court,  although  it  was  not  proved 
that  this  cautioner  knew  of  the  debtor's  insolvency,  or  that  the 
purchaser  or  other  cautioner  knew  the  purpose  of  the  transaction, 
held  that  it  was  intended  to  give  the  cautioners  a  preference, 
contrary  to  the  Act  1696,  and  therefore  reduced  it  with  regard  to 
them. 

Bills  or  notes  granted  or  transferred  in  consideration  of  debts  or  for  other 
contracted  at  the  time  of  transference,  do  not  fall  under  the  Act 
1696.  That  Act  strikes  against  deeds  granted  to  creditors  for  their 
satisfaction  or  security  "in  preference  to  other  creditors;"  thus 
implying,  that  all  parties  were  creditors  before  the  date  of  the  deed ; 
and  therefore  it  does  not  refer  to  debts  contracted  at  the  date  of 
the  deed,  and  in  consideration  of  it.  It  relates,  indeed,  solely  to 
deeds  granted  for  the  "  satisfaction  or  further  security "  of  debts ; 
thus  assuming  that  the  debts  have  a  separate  existence,  not  that 
they  are  created  by  the  deed  which  constitutes  the  security.  Be- 
sides, the  bankrupt  does  not  here  burden  his  estate  or  lessen  its 
value,  but  gives  a  security  for  a  full  consideration,  which  may  be 
applied  to  the  benefit  of  his  creditors.  Accordingly  (6),  where  the 
indorsation  of  a  bill  was  challenged  under  the  Act,  the  Court,  while 
they  set  it  aside,  as  granted  in  security  of  a  prior  debt,  held  that  it 
would  have  been  valid  if  given  for  present  value  received.  This 
doctrine  has  been  held  repeatedly  as  to  other  deeds  granted  for  nova 
defntOy  but  which  are  in  the  same  situation  on  this  point  with  bills 
and  notes  (c).     The  same  doctrine  seems  applicable  to  debts  con- 

(a)  MitcheUy,  Rodger^  26  June  1834,  (c)  The  doctrine  is  implied,  for  in- 

12  S.  802.  stance,  in  Johnston  v.  Home^  29  Jan. 

(6)  Campbell  v.  Graham^  16  Jan.  1761,  Morr.  1130 ;  but,  indeed,  it  is 

1713,  M.  1120.  nowhere  disputed. 
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creditor  in  a  bill  had  executed  a  poinding  of  his  debtor^s  goods, 
and  obtained  a  warrant  of  sale,  but  before  the  sale  the  debtor  had 
sold  the  goods  privately,  and  taken  a  bill  for  the  price,  which  he 
indorsed  to  the  poinding  creditor  in  security  of  the  former  bill,  the 
indorsation  was  reduced  under  the  Act  1696 ;  and  as  it  w^as  held 
that  the  purpose  of  this  transaction  had  been  to  defeat  the  pari 
passu  preference  which  the  other  creditors  would  have  obtained  if 
the  poinding  had  been  completed,  the  Court  ordered  the  fund  to  be 
apportioned  among  them,  as  if  such  a  preference  had  taken  effect. 
In  a  later  case  (a),  a  draft  in  security  of  a  former  bill  due  by  the 
drawer  to  a  third  party  was  set  aside,  though  it  was  pleaded  that 
the  draft  was  for  instant  value,  inasmuch  as  the  first  bill  had  been 
given  up  in  consideration  of  it.     The  application  of  the  statute, 
therefore,  to  the  drawing  or  indorsation  of  bills  and  notes,  is  fully 
settled  (b). 
Delivery  of  The  Statute  is  equally  applicable  to  delivery,  by  the  bankrupt, 

indorroi  ^^  ^^^^  ^^  notes  blank  indorsed.     In  one  case  (c),  it  was  even 

decided  that  the  mere  depositation  of  a  bill,  with  or  without  indorsa- 
tion, in  security  of  a  prior  debt,  followed  by  payment  of  part  of  it 
to  the  creditor,  was  challengeable  under  the  Act  1696.  The  bank- 
rupt had  deposited  the  bill  with  his  creditor,  on  a  receipt  agreeing 
to  deliver  it  up  on  payment  of  the  debt ;  and  subsequently,  the  bill 
was  paid  by  the  acceptor,  who  placed  L.160  of  it  to  the  creditor's 
account,  and  the  residue  to  the  bankrupt's  account.  The  bills  bad 
been  indorsed  by  the  bankrupt ;  but  it  did  not  appear  whether  the 
indorsement  had  been  made  at  the  time  of  the  original  depositation 
or  afterwards.  Some  of  the  Court  held  that  there  was  evidence  of 
the  bill  being  indorsed  at  the  time  of  depositation  ;  and  in  that  case 
the  statute  was  undoubtedly  applicable,  in  terms  of  the  foregoing 
decisions.  But  they  held,  besides,  that  the  depositation,  with  sub- 
sequent payment,  formed  parts  of  one  scheme  ad  fraudem  /<w*^ 
dam  legiy  by  securing  a  preference,  and  that  it  was  not  a  direct 
payment  of  the  debt,  but  a  "  deed "  for  "  satisfaction  or  fortber 
security "  of  it.     This  decision  proves,  a  fortiori^  that  delivery  of 

(rt)  Ritchie  V.  Wyllie,  27  Nov.  1821,  (c)  3/<iw«w  v.  Angus,  IC  July  \Til 

I  S.  199.  Morr.  App.  to  Bankrupt,  16 ;  affir««^ 

(ft)   ]yfiite  V.  Briggs,  8  June  1843,  on  appeal,  22  Mar.  1774,  2  Pat.  A[f- 

5  D.  1148.  330. 
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bills  or  notes  blank  indorsed  falls  under  the  Act,  since  it  vests  a 
complete  right,  and  is  therefore  a  security  from  the  time  when  it 
is  made. 

Indorsement  or  delivery  by  the  bankrupt  of  a  bill  or  note,  Acoommocin- 
accepted  or  granted  for  his  accommodation,  is  not  challengeable 
under  the  Act  1696,  as  it  provides  only  against  deeds  granted  "in 
satisfaction  or  further  security,  in  preference  to  other  creditors ; " 
thus  indicating  that  the  deed  must  tend  to  carry  off  some  actual 
fund.  But  if  the  creditor  receiving  an  accommodatiourbill  or  note 
recovers  payment  under  it,  his  claim  is  pro  tanto  extinguished,  while 
the  accommodation-acceptor^s  claim  of  indemnity  is  substituted ;  so 
that  the  estate  neither  gains  nor  loses  (a).  If  the  document  had 
remained  in  the  bankrupt's  hands,  it  would  have  been  unavailable 
either  to  him  or  his  creditors.  The  same  rule  has  been  adopted  in 
England.  There,  when  a  debtor  commits  an  act  of  bankruptcy, 
the  interest  in  his  estate  is  vested  in  the  assignees  appointed  under 
a  commission  of  bankruptcy  issued  against  him ;  and  this  judicial 
transference  draws  back  to  the  date  of  the  first  act  of  bankruptcy  : 
so  that,  under  certain  exceptions  in  favour  of  acts  in  the  ordinary 
course  of  trade,  all  alienations  of  his  property,  or  deeds  by  which 
it  may  be  burdened,  and  consequently  all  indorsations  of  bills  due 
to  him  (b)  after  the  first  act  of  bankruptcy,  are  challengeable 
by  his  assignees.  But  it  has  been  decided  (c),  that  the  indorse- 
ment by  him  to  a  creditor,  after  an  act  of  bankruptcy,  of  a  bill 
accepted  for  his  accommodation,  is  available  to  the  indorsee  against 
the  acceptor,  seeing  the  assignees  have  no  good  interest  to  set  it 
aside. 

In  another  case  (^),  a  person  having  taken  from  his  debtor, 
after  the  latter  had,  without  his  knowledge,  committed  a  secret  act 
of  bankruptcy,  an  indorsement,  in  security  of  his  debt,  to  an 
acceptance  by  a  third  party  in  the  bankrupt's  favour,  the  indorsee 
V¥as  held  to  have  no  claim  under  the  indorsement,  so  far  as  the  bill 
ipvas  accepted  for  value  of  the  drawer  in  the  acceptor's  hands ; 
lecause,  from  the  date  of  the  former's  act  of  bankruptcy,  that  value, 

(a)  2  Bell,  210.  122;   Wallace  v.    HarJacre,  1807,   1 

(h)  Smith  V.  De  Witts,  6  D.  and  li.  Camp.  46-7,  per  Lord  Ellenborough. 

X20.  00   Willis  V.    Freeman,    1810,  12 

(r)  Arden  v.  Walkins,  1803,  3  East.  East.  656. 
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said  that  the  Court  would  also  have  set  it  aside,  and  they  are 
reported  to  have  considered  it  bad  in  two  subsequent  cases  (a).  It 
may  be  doubted,  however,  whether  the  promissory-note  could  be 
sustained  if  the  vendition  was  reduced.  Neither  of  them  fell  nnder 
the  strict  terms  of  the  Act  1696,  since  the  note  was  a  security 
granted  to  the  creditor,  not  by  the  debtor,  but  by  a  third  party,  and 
the  vendition  was  a  security  granted  to  a  third  party,  not  to  the 
creditor.  Neither  of  them  could  be  challenged,  unless  as  forming 
parts  of  a  scheme  to  evade  the  Act  1696,  by  granting,  under  a  false 
name,  what  was  really  a  security  to  the  creditor.  But  this  ground 
of  challenge  applied  equally  to  the  promissory-note  and  to  the 
vendition ;  and  therefore  if  the  bankers,  through  their  agent,  were 
privy  to  the  scheme,  the  note  seems  to  have  been  reducible  as  well 
as  the  vendition. 

In  a  later  case  (&),  where  a  debtor,  threatened  with  personal 
diligence  by  his  creditor,  had,  on  condition  of  the  creditor  super- 
seding diligence,  granted  him  one  bond  of  corroboration  for  the 
debt  signed  by  his  brother  and  partner,  and  another  signed  by  his 
two  brothers-in-law,  whereupon  the  debtor  gave  his  brothers-inJaw 
an  heritable  bond  of  relief  (which  referred  to  their  cautionary 
obligation)  for  part  of  the  amount,  over  his  house,  the  Court,  hold- 
ing, notwithstanding  certain  objections  which  need  not  be  detailed 
at  present,  that  the  bond  of  corroboration  and  bond  of  relief  were 
parts  of  the  same  transaction,  sustained  the  bond  of  relief  against  a 
reduction  by  the  creditors.  It  was  held  by  the  majority  of  the 
Court,  that  the  parties  had  no  suspicion  of  the  debtor's  approaching 
bankruptcy,  and  intended  no  evasion  of  the  statute ;  and  the  bond 
of  relief  was  considered  as  not  falling  under  the  statute,  being 
granted  for  a  novum  debitum  as  to  the  cautioners.  The  minority^ 
on  the  other  hand,  seem  to  have  considered  the  Act  as  applicable, 
on  the  ground  of  a  constructive  accession  by  the  cautioners  to  the 
scheme  of  rendering  their  obligation  the  means  of  giving  a  secoAj 
to  a  prior  creditor.  But  the  statute  was  not  applicable  unless  ther« 
had  been  proof  of  their  accession. 

(a)  2  Bell,  2:27,  text,  and  note  1.  detail  of  the  opinions  of  the  Court  io 

(6)  Monteath^s   Trustee  y.  Douglas  this  case  than  is  given  in  the  prin^ 

and  Others,  12  Dec.  1794,  M.   1146.  report. 

Mr  Bell,  ii.  227,  not<5  2,  gives  a  fuller 
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(3.)  The  rule  of  the  Act  1696,  regarding  the  date  of  such  deeds  i>ato  ot  deed« 

^     ^  .      .  ,  .^  ^  challengeable. 

as  fall  under  it,  including  those  which  relate  to  bills  and  notes,  is, 
that  they  shall  be  "  made  and  granted  "  within  sixty  days  of  the 
granter^s  bankruptcy.  It  remains  to  be  considered,  1«<,  How  the 
sixty  days  are  to  be  reckoned  back  from  the  bankruptcy  to  the  date 
of  the  deed  challenged?  and,  2dZy,  When  the  deed  is  held  to  be 
completed  f 

In  reckoning  the  sixty  days,  1«^  It  is  settled  by  a  judgment  How  the  sixty 
of  the  House  of  Lords,  in  an  analogous  case  regarding  the  compu-  puto«i- 
tation  of  sixty  days,  within  which  a  deed  on  deathbed  affecting 
heritage  is  challengeable  (a),  that  this  period  must  be  reckoned 
exclusive  of  the  day  of  death  or  bankruptcy ;  2dZy,  The  days  do 
not  run  from  noon  to  noon,  but  from  midnight  to  midnight,  viz. 
from  the  midnight  immediately  preceding  the  bankruptcy  to  the 
sixtieth  midnight  previous  (b) ;  3d/y,  A  deed  executed  on  any  part 
of  the  sixtieth  day  is  held  to  be  beyond  the  sixty  days,  on  the  prin- 
ciple. Dies  inceptus  pro  completo  habetur  (c).  This  was  held  {d) 
regarding  the  indorsation  of  a  bill  which  had  been  made  on  31st 
March,  the  debtor,  as  was  alleged,  having  been  rendered  bankrupt 
on  30th  May  following.  The  Court,  besides  finding  that  the  bank- 
ruptcy had  not  taken  place,  held  that  the  indorsation  would,  at  any 
rate,  have  been  valid,  as  being  granted  on  the  sixtieth  free  day 
before  the  alleged  bankruptcy.  The  same  rule  was  adopted  {e) 
regarding  the  preference  of  an  arrestment  used  on  the  sixtieth  free 
day  before  the  date  of  a  bankrupt's  sequestration. 

In  regard  to  the  time  when  the  deed  is  to  be  held  as  "  made  'p»no  ^^^n 

°  ....  deeds  hold  as 

and  granted,"  the  Act  provides,  that  "  dispositions,  heritable  bonds,  completed. 

or  other  heritable  rights  whereupon  infeftment  may  follow,     .    .     . 

shall  only  be  reckoned,  as  to  this  case  of  bankrupt,  to  be  of  the 

date  of  the  sasine  lawfully  taken  thereon"  (/).     *  This  enactment 

not  being  sufficiently  explicit  and  comprehensive,  the  Bankruptcy 

Act  {g)  provides,  that  the  date  of  a  deed  under  it,  "or  under 

the  Act    1696,  c.  5,  shall  be  the  date  of  recording  the  sasine, 

(a)  Sir  John  Ogilvie  v.  Mercer,  10  (d)  Blaikic  v.  Cleyg,  21  Jan.  1809, 

Dec.  1793,  M.  3336.  F.  C. 

(h)  2  Bell,  179,  note  4,  and  cases  (c)   Anderson   v.    Starh'e,   2    Mar. 

therein  cited.  1813,  F.  C. 

(c)  Scott  v.  Rutherford,  7  Dec.  1839,  (/)  2  Bell,  2^9-30. 

2  D.  206.  (g)  19  &  20  Vict.  c.  79,  §  6. 
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where  sasine  is  requisite,  and,  in  other  cases,  of  registration  of 
the   deed,  or  of  delivery,  or  of  intimation,  or  of  such  other  pro- 
ceeding as  shall  in  the  particular  case  be  requisite  for  rendering 
such  deed  completely  effectual." ' 
Application  of         According  to  this  enactment,  drafts  by  the  debtor,  in  secarity 

tbi8tobill8or  .  ^  .  .  .  . 

uoUis.  of  a  prior  debt,  considered  as  assignations  of  the  funds  in  the 

drawee's  hands,  must  be  reckoned  as  of  the  date  of  intimation  to 
him ;  that  is,  of  presentment,  as  proved  by  acceptance,  or,  in  case 
of  non-acceptance,  by  protest,  or  other  habile  evidence  (a),  since  it 
is  from  that  date  that  tliey  become  effectual  as  assignations.    If 
such  drafts  are  accepted,  but  the  acceptance  bears  no  precise  date, 
it  will  in  general  be  presumed  to  be  of  the  same  date  with  the 
draft  (&),  though  such  a  presumption  may,  in  questions  under  the 
Act  1696,  be  redargued  by  contrary  evidence.     Indorsations  of 
accepted  bills,  or  of  unaccepted  drafts  duly  presented,  require  no 
separate  intimation  to  the   drawee,  but  form   effectual   assigna- 
tions (c)  of  the  drawer's  funds  in  the  drawee's  hands,  in  the  first  of 
these  cases,  when  made  at  any  time  after  the  date  of  acceptance, 
and  in  the  latter  case,  when  made  after  the  date  of  presentment.    Bnt 
they  are  not  effectual  till  delivery  of  the  bill  (d),  and  therefore, 
in  terms  of  the  clause  now  quoted,  the  date  of  deliver}',  if  ascer- 
tained, will  be  held  to  be  their  true  date.     When  there  is  no  sepa- 
rate evidence  of  the  date  of  delivery,  the  date  of  indorsation,  as 
appearing  on  the  bill,  unless  disproved,  will  be  held  to  be  its  true 
date,  as  an  assignment  of  the  funds  in  the  drawee's  hands.     This 
rule  applies  also  to  blank  indorsations.     If  the  indorsation  has  no 
separate  date,  it  will  be  presumed  to  be  that  of  drawing  the  bill  (e) ; 
and  unless  the  bill  is  proved  to  have  been  indorsed  or  delivered  on 
a  different  date,  its  efficacy  as  an  assignment  will,  like  that  of  the 
original  draft,  be  computed  from  the  time  of  acceptance  or  pre- 
sentment. 

Drafts,  as  obligations  by  the  drawer,  are  held,  in  questions 
under  the  Act  1696,  to  be  of  the  date  which  they  bear,  unless 
proved  to  have  been  delivered  on  a  different  date.  The  same  rule 
is  followed  as  to  the  date  of  promissory-notes,  w^hen  challenged 

(a)  Anteoy  p.  104.  (d)  AuteOy  p.  89. 

(h)  Atitcay  Pi  216.  (<)  Antea,  p.  177. 

(r)  Atttea,  p.  104. 
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under  the  Act  1696,  as  securities  for  prior  debts.  Acceptances 
by  the  debtor,  when  challenged  on  the  same  ground,  are  presumed 
to  be  of  the  date  which  they  bear,  unless  proved  to  have  been 
delivered  on  a  different  date ;  and  if  they  bear  no  separate  date, 
they  are  held,  unless  the  contrary  is  proved,  to  be  of  the  date  of 
the  bill. 

(4.)  The  person  challenging  must  be  a  creditor  of  the  bankrupt,  Who  may 
or  in  nght  of  a  creditor,  as  a  trustee  appointed  by  creditors,  or  inte-  under  the  Act 
rim  factor  or  trustee  on  the  debtor's  sequestrated  estate,  or  even  the 
bankrupt  himself  after  he  has  concluded  a  composition-contract  with 
his  creditors,  since  he  thereby  acquires  those  rights  belonging  to  the 
estate  which  were  previously  vested  in  the  creditors  (a).  One  of 
two  acceptors  of  a  bill  cannot  bring  a  reduction  of  a  preference 
granted  by  the  other  acceptor,  founding  on  his  possession  of  the  bill 
retired,  because  it  is  thus  extinguished;  and  the  presumption  is, 
that  it  was  retired  by  both  acceptors.  He  can  have  no  title,  in  such 
a  case,  without  a  decree  of  relief  and  constitution  against  the  other 
acceptor  (i). 

The  principal  question  on  this  subject  has  been,  whether  the  Prior  creditors. 
challenge  may  be  brought  by  any  creditor,  or  only  by  those  who 
were  creditors  before  the  date  of  the  deed  challenged.  In  the  only 
two  cases  which  have  occurred,  the  Court  restricted  the  right  of 
challenge  to  prior  creditors  (c).  The  Act  appears  to  favour  this 
conclusion ;  for,  although  it  provides  generally  that  a  declarator  of 
bankrupt  may  be  brought  by  "  any  of  his  just  creditors,"  yet  the 
only  deeds  which  it  declares  to  be  challengeable  are  those  granted 
"  in  favour  of  his  creditors,  either  for  his  satisfaction  or  further 
security,  in  preference  to  other  creditors*^  But  a  deed  cannot  be 
said,  in  correct  language,  to  give  one  creditor  a  preference  over 
another  creditor,  unless  both  are  creditors  at  the  date  of  the  deed. 
Indeed,  the  Act  has  been  construed  to  include  only  preferences  to 
prior  creditors ;  and  therefore,  as  these  are  designated  generally  as 

(a)  In  Drummondy.  Watson,  29  Jan.  (6)  Beti  v.  Anioit,  27  June  1828,  6 

1850,  12  D.  604,  the  title  of  seques-  S.  1021. 

trated  bankrupt  discharged  on  com-  (c)  Manr,  v.  Walls,  25  July  1702, 

position  was  sustained  in  the  Outer  ^.\00^\  Robertson  Barclay  \.  Lennox, 

House,  and  no  appeal  was  taken  on  19  Nov.  1783,  as  reported  by  Mr  Bell, 

this  point.     In  the  Inner  House  doubts  ii.  209,  note  2. 
V'crc  expresses]  in  regard  to  it. 
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creditors,  the  other  creditors  to  whom  they  are  said  to  be  preferred, 
being  designated  in  the  same  way,  must  be  also  held  to  mean  prior 
creditors.  These  seem,  therefore,  to  be  the  only  creditors  who  can 
bring  the  challenge,  as  they  alone  are  declared  to  be  injured  by  the 
challengeable  deed.  An  opposite  construction,  however,  has  been 
adopted  by  a  learned  author  (a) ;  and  there  can  be  no  doubt,  for 
the  reasons  which  he  states,  that  it  would  be  expedient,  and  con- 
formable with  that  principle  of  equality  which  it  is  the  purpose  of 
the  bankrupt  law  to  introduce,  to  extend  the  right  of  challenge  to 
all  who  were  creditors  at  the  time  of  the  debtor's  bankruptcy  (6). 

(5.)  According  to  the  Act,  it  is  necessary  first  to  establish  the 
debtor's  bankruptcy  by  a  declarator,  and  the  nullity  of  the  deeds 
challenged  is  then  made  to  follow  as  a  consequence  from  the  de- 
clarator. But  the  usual  form  is  to  bring  a  combined  action  of 
declarator,  reduction,  and  repetition,  libelling  specially  on  the 
statutes,  subsuming  the  bankruptcy  and  the  particulars  of  the  deed 
challenged,  calling  for  production  of  it,  if  in  the  form  of  a  written 
deed,  under  the  certification  of  nullity,  and  concluding  for  reduc- 
tion of  it,  and  for  repetition  of  the  fund  alienated  by  means  of 
it  (c).  This  process  is  peculiar  to  the  Court  of  Session.  *  Such  a 
deed  may  also  be  set  aside  by  way  of  exception,  and  it  seems  com- 
petent to  challenge  such  a  deed  in  an  ordinary  action  in  the  Sheriff 
Court  (d): 

(6.)  One  effect  of  the  reduction  is,  to  set  aside  any  deed  falling 
under  the  Act  1696,  so  far  as  the  interest  of  the  creditors  injured  bv 
it  is  concerned.     But  it  is  not  therefore  null  to  any  other  effect 
In  one  case  (e),  where  a  debtor,  after  homing  had  been  raised 
against  him  by  one  of  his  creditors,  granted  a  bill  for  the  supposed 
amount  of  all  his  debts  to  a  trustee  for  behoof  of  his  whole  creditoTB) 
who  then  rendered  him  bankrupt  on  this  bill,  the  creditor  who  had 
previously  raised  diligence  succeeded  in  reducing  the  bill,  aa  * 
security  granted   within  sixty  days  of  bankruptcy ;  and  yet  tbe 
same  bill  was  sustained  as  a  valid  ground  for  the  diligence  wbico 
produced  bankruptcy,  the  Court  holding  that  it  was  good  against 

(a)  2  Bell,  208  and  232.  (d)  19  &  20  Vict.  c.  79,  §  10 :  20 

(b)  Under  the  19  &  20  Vict.  c.  79,  &  21  Vict.  c.  19,  §  9 ;  anUa,  p.  6U- 
§11,  the  trustee  on  a  sequestrated  (e)  Strang  v.   APItita^^    12  M»y 
estate  may  now  challenge.  1821,  F.  C. 

(c)  2  Bell,  210. 
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the  acceptor,  though  challengeable  by  the  creditor.  The  mere 
dependence  of  a  reduction,  however  probable  its  grounds,  will  not 
form  a  ground  for  suspending  summary  diligence  raised  against 
a  person  who  is  bound  for  a  bill,  by  a  party  holding  under  the 
indorsement  challenged  ;  for  such  holder  is  still  in  titulo  of  the 
bill,  though  he  will  be  accountable  for  its  contents,  if  recovered  by 
him,  on  the  challenge  taking  effect  (a).  *  He  will  not,  however,  be 
accountable  for  more  than  he  recovers ;  and  if  he  recover  only  a 
composition  in  a  sequestration,  he  will  be  liable  to  repay  only  its 
amount  (6). ' 

Although  the  title  to  challenge  seems  to  be  confined  to  those  ^vho  take  th« 

^        .  .  °  benefit  of 

who  were  creditors  prior  to  the  deed  challenged,  the  whole  benefit  reduction. 
of  the  challenge  would  probably  be  held  to  accrue  to  the  creditors 
at  large  (c).  It  has  been  said  (c2),  that  when  a  bill  due  to  a  bank- 
rupt, but  compensated  by  a  large  debt  which  the  latter  owed  to  the 
acceptor,  is  indorsed  to  a  creditor  within  sixty  days  of  his  bank- 
ruptcy, the  acceptor  has  an  interest  to  challenge  the  indorsation, 
though  the  creditors  at  large  have  none ;  and  therefore,  although, 
in  consequence  of  a  sequestration  being  awarded,  the  only  formal 
title  to  challenge  was  in  the  trustee,  as  acting  for  the  creditors,  who 
had  resolved  not  to  challenge,  it  is  stated  that  the  acceptor  might 
in  this  case  demand  from  the  trustee  an  assignment  of  his  right, 
or  insist  in  the  challenge  under  his  name,  on  finding  security  for 
his  relief  from  expenses.  This  doctrine  appears  to  be  well  founded. 
But  whoever  has  the  right  of  challenge  cannot  succeed,  without 
restoring  the  favoured  creditor  to  the  benefit  of  any  security  or 
other  advantage  which  he  has  relinquished  in  consideration  of  the 
right  challenged,  so  far  as  that  benefit  has  accrued  to  them.  For 
instance  («),  where  a  banker,  who  held  six  bills  against  an  individual, 
gave  them  up  on  receiving  indorsations  to  three  other  bills,  it  was 
found,  on  these  indorsations  being  reduced  by  the  trustee  on  the 
debtor^s  sequestrated  estate,  that  the  banker  was  entitled  to  resti- 
tution of  the  bills  given  up.  The  creditors  are  only  entitled  to  set 
aside  a  deed  so  far  as  they  are  injured  by  it ;  and  not  also  to  retain 

(a)  Broum  v.    CampheU,    11    Feb.  (c)  2  Bell,  232.    See  p.  538,  n.  (6). 

1809,  F.  C.  (d)  Ibid,  415,  note  3. 

(6)  Drummond  v.  Watson^  29  Jan.  (e)  Blair's  Trustees   v.  Miller^   18 

1850,  12  D.  604.  June  1822,  1  S.  501. 
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the  security  or  benefit  which  tlie  creditor  renounced  in  consideration 
of  the  deed.     But  they  are  not  likewise  bound  to  procure  restitution 
of  any  interest  which  he  may  have  surrendered  to  a  third  party 
for  the  deed  under  challenge,  that  being  a  transaction  with  which 
they  have  no  concern.     For  instance,  if  the  creditor  has,  in  con- 
sequence of  the  security,  renounced  an  obligation  to  him  for  the 
debt  by  a  third  party,  the  creditors  are  not  bound  to  restore  this 
obligation,  though  they  should  challenge  the  security.     Nor  does 
the  liability  of  the  third  party  revive;  for  the  discharge  of  his 
obligation  was  absolute ;  and  the  reduction  of  the  security,  in  con- 
sideration of  which  the  creditor  discharged  it,  is  a  mere  casualty,  of 
which  the  latter  must  be  held  to  have  taken  the  risk.     Thus  (a), 
where  a  creditor,  who  held  an  acceptance  for  his  claim,  signed  bj 
his  debtor  and  his  debtor's  son,  gave  it  up  in  consequence  of  getting 
an  heritable  security  for  the  debt,  which  was  afterwards  set  aside 
under  the  Act  1696,  he  was  found  not  entitled  to  insist  for  re- 
delivery of  the  acceptance  against  the  son,  who  pleaded  that  he 
did  not  know  of  the  transaction  in  consequence  of  which  it  was 
renounced. 
Granteo^s  right         Further,  if   the  creditor  has   given  up  some  security  to  the 

to  be  restored.  ...  ... 

debtor,  in  consideration  of  the  security  in  question,  and  the  debtor 
has  disposed  of  it, — for  instance,  if  the  creditor  has  given  up  a  lien 
on  goods,  which  the  debtor  has  thereafter  sold,  or  redelivered  a  bill, 
which  the  debtor  has  indorsed  away,  the  creditors,  though  they 
succeed  in  the  challenge,  are  not  responsible  for  these  funds,  as 
they  have  reaped  no  benefit  from  them  (b).  They  will,  however, 
be  liable  to  restitution  of  the  goods  or  bills,  if  they  came  into  their 
possession,  and  are  still  distinguished  from  the  rest  of  the  estate. 
Bills  in  hands  Another  question  is,  whether  the  challenge  can  nullify  a  bill  or 

onerous  note,  or  the  indorsement  to  it,  when  transmitted  by  the  party  whose 

own  title  in  it  is  challengeable  under  the  Act  1696,  to  an  onerous 
indorsee  ?  The  words  of  the  Act  are,  that  all  dispositions,  assigna- 
tions, or  other  deeds  falling  under  the  description  already  mentioned, 
shall  "be  void  and  null."  This  nullity,  indeed,  does  not  take  effect 
1^50  jurey  but  only  when  the  challenge  is  made  by  certain  person^ 

(a)  Black  v.   Cuthhertson^  15   Dec.      kind  occurred,  and  was decide<i»ccorn- 
1814,  F.  C.  ing  to  the  viewB  now  stated,  in  RUc^ 

(h)  2   BcU,   283.     A   case   of   this      v.  ?!>///>,  27  Nov.  182K  1  S.  1«9. 
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But  as  soon  as  they  make  the  challenge,  the  words  of  the  statute  seem 
to  indicate  that  the  nullity  is  absolute.  Whether  it  is  consistent 
with  the  negotiability  of  such  documents,  that  a  transaction  between 
the  granter  or  first  indorser  and  his  payee  or  indorsee  should  affect 
another  indorsee  who  knew  nothing  of  it,  and  who  gave  full  value 
to  his  indorser,  or  whether  personal  grounds  of  objection  should  be 
extended  beyond  the  parties  from  whose  conduct  they  arise,  is  a 
question  of  expediency  which  deserves  the  attention  of  the  Legis- 
lature. But  the  words  of  the  Act,  if  construed  literally,  seem  to 
create  a  nullity,  which  would  affect  the  title  not  only  of  the  payee, 
but  of  subsequent  indorsees.  Each  holder  has  a  claim  against  all 
the  indorsers  whose  indorsements  are  subsequent  to  the  challengeable 
deed,  because  each  of  them  is  considered  as  a  new  drawer.  But, 
according  to  the  construction  now  stated,  he  could  have  no  claim 
under  the  bill  or  note  against  the  bankrupt's  estate,  whether  the 
bankrupt  was  drawer,  acceptor,  or  indorser  of  the  bill  or  note ; 
nor,  if  the  bankrupt  was  drawer  or  indorser,  could  he  have  a  claim 
against  the  drawee,  or  any  of  the  parties  liable  previously  to  the 
bankrupt's  indorsement,  as  the  bankrupt's  subscription,  which  is 
his  title,  either  mediately  or  immediately,  would  be  altogether  null. 
This  construction,  however,  would  be  very  dangerous  to  the  rights 
of  onerous  indorsees ;  and  the  want  of  a  decision  on  the  point, 
though  it  must  have  often  occurred,  indicates  that  the  general 
understanding  is  inconsistent  with  it. 


Section  II. 

WHEN  ARE  BILLS  OR  NOTES  VESTED  IN  THE  BANKRUPT  AS  HIS 
OWN  PROPERTY,  AND  WHEN  AS  AGENT  FOR  ANOTHER  PARTY  ; 
AND  WHAT,  IN  THE  LATTER  CASE,  IS  HIS  POWER,  OR  THAT  OF 
HIS  CREDITORS,  OVER  THEM  ? 

1.  When  are  Bills  or  Notes  vested  in  the  Bankrupt  as  his  own  Property j 

and  tchen  as  Agent  for  another  f 

This  question  depends  on  two  circumstances,  viz., — 

Isty  On  the  possibility  of  separating  the  bills  or  notes  alleged 
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to  have  been  given  in  trust  from  the  other  property  of  the  person 
entrusted  with  them ;  and,  2dZy,  On  the  question,  Whether  they 
were  deposited  with  him  only  for  a  special  purpose,  or  whether  the 
full  property  of  them  was  transferred  to  him  ? 

(I.)  When  effects  are  deposited  with  a  third  party  for  a  special 
purpose,  they  continue  the  property  of  the  depositor,  so  long  sb 
they  can  be  distinguished  from  the  depositary's  other  property. 
This  rule  is  applicable  even  to  money  or  bank-notes,  while  in  the 
depositary's  possession,  and  distinguishable  from  his  other  property. 
The  delivery  of  them  to  any  third  party  will  transfer  the  property, 
so  that  it  cannot  be  reclaimed  by  the  owner.     But  their  currency 
has  not  come  into  operation  while  they  remain  with  the  depositary ; 
and  therefore  the  owner's  right  of  property  still  attaches  to  them, 
if  they   are  distinguishable   from  the   holder^s  other  effects  (a). 
Thus,  money  or  bank-notes  sent  by  a  carrier,  if  put  up  in  a  separate 
parcel,  would  be  recoverable  by  the  owner  from  his  bankrupt  estate. 
So,  in  a  case  where  an  Edinburgh  bank  was  employed  by  a  Dundee 
bank  to  take  up  its  notes  for  them  from  the  other  Edinburgh  banks, 
which  they  put  up  on  certain  days  in  sealed  parcels  to  be  sent  by 
the  first  opportunity,  entering  the  amount,  at  the  same  time,  in 
their  book,  and  giving  notice  by  post  to  the  Dundee  bank,  it  was 
found  that  the  latter  bank  had  a  claim  to  the  property  of  notes  of 
theirs  which  had  been  thus  parcelled,  entered,  and  notified,  thongli 
they  remained  in  possession  of  the  Edinburgh  bank  at  the  time  of 
their  bankruptcy  (6).     In  another  case  (c),  where  the  country  agent 
of  an  Edinburgh  bank  was  in  the  habit  of  keeping  the  moDey 
.  which  he  received  from  the  bank  to  carry  on  their  business,  in  t 
strong  box  to  which  he  and  they  had  separate  keys,  it  was  decided, 

Tnufee  v.  The  Dundee  Bank,  18  J*d- 
1797,  1  Bell,  260,  note  2. 

(c)  Gilchrist  v.  Christie's  Trtitet^  4 
July  1809,  1  Bell,  264,  note  3.  W^ 
also  Toohe  v.  HoUingswortk,  6  T.  »• 
215,  where  money  which  had  t^ 
given  in  specie  for  a  particular  porpo*« 
and  remained  at  the  bankruptcy  of  "* 
penion  entrusted  with  it,  distinct  fi^ 
his  other  property,  was  held  to  «* 
reclaimable  from  his  assignees  hf  ^ 
original  owner. 


(a)  This  principle,  as  applicable  to 
money,  is  fuUy  expounded  by  Lord 
EUenborough,  C.  J.,  in  Taylor  v. 
Plumer,  3  M.  and  S.  671.  The  case  is 
well  worthy  of  attentive  perusal,  as 
elucidating  the  whole  doctrine  of  the 
limitations  which  the  principal's  right 
in  property,  of  whatever  kind,  en- 
trusted to  a  factor,  imposes  on  the 
factor's  power  of  control,  and  on  the 
title  vested  in  his  creditors  by  his 
bankruptcy. 

(6)   Bertram y    Gardner,   and    CoJ's 
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on  his  bankruptcy,  that  all  the  money  found  in  this  box  belonged 
to  them,  although  he  had  been  engaged,  with  their  knowledge,  in 
other  employments  besides  that  of  their  agent,  particularly  in 
certain  trusts ;  and  though  the  creditors  maintained  that  none  of 
the  money  in  the  box  could  be  the  same  in  specie  which  he  had  got 
from  the  bank,  and  that  he  should  not  be  allowed  to  appropriate 
any  part  of  his  general  funds,  by  the  mere  act  of  placing  it  in  the 
box,  to  one  of  his  employers  more  than  another.  But  whether  this 
money  was  the  same  coin  which  had  been  sent  by  the  bank  or  not, 
the  circumstance  of  its  being  thus  placed  by  him  in  the  bank  coffers 
pointed  it  out  as  money  which  he  had  realized  in  the  bank's  business  ; 
nor  could  his  other  employers  or  creditors  complain  of  its  being 
appropriated  to  the  bank  by  his  act,  since  they  knew  that  such 
appropriation  of  the  money  which  he  drew  from  the  bank  must 
take  place  from  the  nature  of  his  agency,  and  must  thus  be  held 
to  have  relied  on  his  honesty  in  making  the  appropriation.  The 
same  doctrine  is  applicable  to  bills  and  notes,  when  entrusted  to  a 
person  only  for  a  specific  purpose,  and  distinguishable  from  the 
rest  of  his  effects. 

In  another  case,  viz,  where  money,  bills,  or  other  effects  en-  Effecta  substi- 
trusted  by  one  person  to  another  are  converted  into  a  new  form,  posited  biiia 
e^.  by  being  exchanged  for  money  or  goods,  certain  distinctions 
must  be  observed,  in  considering  whether  the  substituted  funds 
become  the  property  of  the  owner  of  the  original  funds.  First,  if 
the  substituted  effects  are  distinguishable  from  the  holder's  other 
property,  and  are  clearly  traced  as  the  proceeds  of  the  original  bills 
or  effects,  and  if  the  factor  has  not  diverted  them  from  the  destina- 
tion of  these  effects,  the  one  will  remain  the  constituent's  property 
as  much  as  the  other.  For  instance,  in  an  English  case  (a),  where 
a  factor  sold  certain  goods  which  were  consigned  to  him,  and  took 
notes  for  the  price,  it  was  decided  by  the  Court  of  Common  Pleas 


(a)  Scott  V.  Surman,  Willes,  400, 
s^eferred  to  as  an  anonymous  case  by 
Xiord  Chancellor  Hardwicke  in  Dumas 
^x  parte,  1  Atk.  234.  In  this  case, 
"Willes,  C.  J.,  who  delivered  the  judg- 
xnent  of  the  Court,  places  the  di&tinc- 
"tion  between  money  and  notes,  with 
i^erence  to  the  matter  in  question, 


entirely  upon  this,  that  money  en- 
trusted to  a  person,  even  for  a  special 
purpose,  could  not,  in  general,  be  dis- 
tinguished from  his  other  funds.  The 
converse  of  this  doctrine  is,  that,  if  it 
could  be  distinguished,  the  property 
cvcu  of  it  would  still  remain  with  the 
original  owner. 
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that  these  notes,  being  distinguishable  from  the  holder's  other 
property,  and  coming  in  place  of  the  goods,  belonged  to  the  con- 
signer of  the  goods.  The  same  doctrine  was  followed  in  Scotland 
in  an  early  case  (a),  where  a  factor,  employed  to  sell  certain  goods 
for  another,  having  taken  a  bond  for  the  price  in  his  own  name, 
it  was  decided,  on  his  death,  that  the  price  was  not  tw  bonis  of 
him,  but  that  the  owner  of  the  goods  was  entitled  to  recover  it,  as 
coming  in  place  of  the  goods,  directly  from  the  purchaser.  In 
this  case,  however,  Jiratj  the  question  was  not  with  the  factors 
creditors,  but  with  his  next  of  kin  and  with  the  purchaser ;  and, 
secondly^  there  was  written  evidence  of  the  factor  having  taken 
the  bond  for  his  constituent's  behoof,  though  apparently  in  his 
own  name. 

In  another  case  (6),  an  executor  having  appointed  a  factor  by  his 
own  authority,  and  taken  from  him  a  bill  for  the  realized  proceeds 
of  the  executry,  payable  to  himself  or  order,  which  he  deposited 
with  a  third  party,  on  a  receipt  bearing  that  it  was  to  be  applied  in 
payment  of  the  claims  against  him  as  executor,  his  constituent's 
nearest  of  kin  were  found  entitled,  in  preference  to  his  creditors,  \fi 
the  proceeds  of  the  bill,  as  forming  part  of  the  executry.     Certain 
cash  which  he  likewise  deposited  with  this  third  party  did  not 
appear  to  be  considered  in  the  same  light,  as  it  was  merely  given 
to  the  depositary  to  meet  any  claims  which  might  be  made  against 
him  as  executor.     But  the  bill  being  clearly  traced  to  arise  from 
the  executry,  and  he  having  appropriated  it  to  executry  purposes, 
the  next  of  kin  were  preferred  to  it  even  against  creditors.    In 
another  case  (c),  where  an  executor's  factor,  after  realizing  the 
proceeds  of  the  executry,  lodged  them  in  a  bank  on  receipts  in  his 
own  name,  but  the  money  thus  lodged  was  designated  as  part  of  the 
executry,  by  a  note  holograph  of  him,  found  in  his  repositories  at 
his  death,  the  executor  was  found  entitled  to  the  money,  in  pr^ 
ference  to  a  claim  of  compensation  by  the  bankers  on  a  debt  due  to 
them  by  the  factor.     In  this  case  it  may  be  doubted  whether  the 
bankers  were  not  entitled  to  rely  on  the  fund  as  belonging  to  the 

(a)  Street  v.  Home,  9  June  1669,  (c)  Almmy.  Fairholmg^^osA't^^- 

M.  16122.  M.  15132. 

(6)  Baird  v.  Murray^s  Creilitar.^,  4 
Jan.  1744,  M.  7737  and  15130. 
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factor,  and  retain  it  for  their  claim  against  him,  unless  they  knew 
that  it  belonged  to  the  executry  (a).  But  this  remark  does  not 
apply  as  to  the  factor's  other  creditors  or  representatives,  with  refer- 
ence to  whom  the  doctrine  of  surrogatum  is  strictly  applicable. 

(2.)  The  same  result  follows,  though  bills  or  money  remitted  to  Deposits  on- 
an  agent  for  a  special  purpose  should  be  confounded  for  a  time  with  fora^^after- 
his  other  funds,  if  the  agent  ultimately  sets  them  apart,  for  their  ^^ed?  ^^' 
original  purpose,  his  act  in  thus  setting  them  apart  again  to  his  con- 
stituent's use  rendering  them  as  completely  his  as  if  they  had  always 
continued  distinct  from  other  funds.  This  doctrine  was  fully  brought 
out  in  the  following  English  case  (b).  A  paymaster  of  the  forces 
having  remitted  bills  to  a  London  house,  with  previous  orders  to 
purchase  a  certain  kind  of  foreign  coin  with  the  proceeds,  and  send 
it  out  to  him,  the  London  house  raised  money  on  the  bills  by  dis- 
counting them,  and  then  sent  the  proceeds  to  a  house  in  Lisbon, 
with  directions  to  procure  the  coin  there ;  but  if  they  could  not  do 
so,  to  send  back  good  bills  for  the  amount.  The  Lisbon  house,  as 
they  could  not  procure  the  coin,  sent  back  bills  ;  and  the  London 
house  having  in  the  meantime  become  bankrupt,  the  remitter  of 
the  original  bills  was  found  entitled,  by  the  Lord  Chancellor,  to 
these  new  bills,  in  a  competition  with  the  assignees  of  the  London 
house.  The  leading  principle  of  the  decision  is  comprised  in  these 
words  of  his  Lordship,  that,  if  the  sum  first  remitted  ^^  got  into  the 
general  fund,  it  got  out  again,"  and  that  ^^  it  acquired  an  identity 
and  a  distinction  from  all  the  rest  of  the  fund  by  the  application  of 
it,  by  sending  it  to  Portugal."  It  was  assumed,  that  if  the  coin 
had  been  purchased,  the  original  remitter  might  have  seized  it,  ^^  as 
purchased  by  his  order  with  money  remitted  by  him  for  that  pur- 
pose ; "  and  it  was  held  that  these  bills  were  as  much  distinguished 
from  the  general  fund,  and  marked  out  for  his  property,  as  the  coin 
would  have  been  if  it  had  been  purchased.  It  was  therefore  held 
that  the  remitter  might  himself  have  stopped  the  transaction  at 
Lisbon,  and  taken  the  bills,  or  laid  hold  of  them  as  his  after  they 
reached  London.  It  was  doubted  whether  money  thus  sent  out  for 
the  purchase  could  have  been  claimed,  though,  perhaps,  it  might 

(a)  Vide  Mr  Bellas  remarks  on  this         (b)  Ex  parte  Sayers,  5  Yeeey  jun. 
case,  ii.  131,  note  5.  169. 

I.  2  M 
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also  have  been  considered  as  separated  from  the  other  funds.     But 
It  was  held  that  the  bills  were  completely  set  apart  as  the  remitter's 
property,  and  therefore  belonged  to  him. 
Unauthorized  (3,)  Jt  does  not  make  any  difference,  although  a  factor,  after 

deposited  bills,  receiving  money  or  notes  for  a  special  purpose,  should  convert  them 
into  a  new  form  for  a  distinct  purpose  of  his  own.     The  substituted 
effects  will  be  considered  notwithstanding  as  the  constituent's  pro- 
perty, as  they  form  merely  a  aurrogatum  for  the  original  money  or 
bills.     This  doctrine  was  expounded  in  an  English  case  (a),  where 
a  gentleman  having  sold  out  of  the  funds  by  advice  of  his  stock- 
broker, and  given  the  latter  a  draft  on  his  bankers  for  the  proceeds, 
that  he  might  vest  them  in  Exchequer  bills ;  but  the  broker  having 
vested  a  great  part  of  them  in  American  stock,  and  in  bullion,  to 
carry  them  off  to  America,  this  question  occurred,  whether  the 
property  of  these  effects  vested  in  the  broker,  so  as  to  go  to  hk 
assignees  under  a  commission  of  bankruptcy,  or  remained  with  his 
constituent  1     The  Court  of  King's  Bench,  after  a  full  argument 
on  a  special  verdict,  decided  in  favour  of  the  constituent.    The 
ground  of  decision  appears  to  have  been,  that  if  the  original  effects 
still  remained  the  constituent's  property,  his  right  of  property  was 
not  vacated  by  their  transmutation  into  a  new  form,  but  followed 
them  in  that  state,  whether  the  change  had  been  made  in  pursuance 
of  the  constituent's  instructions,  or  in  contravention  of  them  ((). 
One  result  of  this  doctrine  is,  that  if  a  factor  employed  money  or 
bills  entrusted  to  him  for  a  certain  purpose,  in  buying  bills  or  notes 
in  his  own  name,  and  these  remained  in  his  possession  unnegotiated  at 
his  bankruptcy,  while  there  was  still  an  unbroken  connection  between 
them  and  the  constituent's  effects  with  which  they  had  been  acquired, 
the  latter  would  be  entitled  to  reclaim  them  as  his  property, 
ikuthorized  (4.)  But  wheu  the  constituent  entrusts  the  factor  with  money 

to  buy  goods  or  procure  bills  for  him,  which  the  factor  purchases 
in  his  own  name,  then,  unless  the  money  has  been  set  apart  from 

(a)  Taylor  y.  Plumer^  3  M.  and  S.  even  with  reference  to  money,  that 

^62.  the  property  of  it  does  not  paaa  from 

(h)  Lord  Ellenborough,  C.  J.,  who  the  original  owner,  nnlees  when  it  it 

delivered  the  judgment  of  the  C)ourt,  ao  confounded  with  the  mass  of  the 

gives  a  full  exposition  of  the  whole  factor's  other  property,  that  it  can  no 

law,  and  of  all  the  authorities  on  the  longer  be  traced  or  identified, 
subject ;  and  distinctly  hiys  it  down, 
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the  factor's  other  property,  the  constituent's  right  in  it  resolves  into 
a  mere  personal  claim  for  repayment.  It  cannot  reyive,  till  the 
factor  again  sets  it  apart  for  the  constituent's  use,  as,  in  a  case 
already  cited  (a),  where  money  was  remitted  to  Portugal  for  the 
purpose  pointed  out  by  the  constituent.  But,  in  the  case  now  sup- 
posed, it  is  laid  down  (6),  that  the  effects  so  purchased  remain  his 
property,  subject  to  a  personal  obligation  to  convey  them  to  his 
constituent.  In  one  case  (c),  where  a  party  who  had  got  money 
from  another  to  purchase  goods  for  him,  bought  them  in  his  own 
name,  though  he  appeared  to  have  designed  them  for  his  consti- 
tuent's behoof,  the  Court  decided  that  the  right  to  them  was  still 
in  the  factor,  and  that  consequently  they  were  attachable  for  a 
debt  due  by  him.  The  same  doctrine  would  apply  to  bills  or  notes, 
though  they  remained  with  him  imnegotiated  at  his  bankruptcy. 
It  has  been  suggested,  however  (c2),  that  if  a  factor,  after  thus  pur- 
chasing goods,  intimates  to  his  principal  that  they  are  bought  for  his 
behoof,  and  that  they  are  lying  subject  to  his  disposal,  the  property 
will  be  vested  in  him.  The  same  doctrine  would  probably  apply 
to  bills  or  notes  thus  purchased,  if  they  remained  with  the  factor, 
though  taken  in  his  name ;  because,  agreeably  to  a  case  already 
referred  to  («),  they  are  marked  out  as  the  constituent's  property, 
by  being  set  apart  for  the  purpose  which  he  had  appointed.  The 
constituent,  indeed,  could  not  have  reclaimed  them  from  onerous 
holders,  because  the  factor  retained  the  power  of  conveying  them 
away,  by  taking  them  in  his  own  name.  But  there  was  such  an 
appropriation  as  entitled  him  to  reclaim  them  from  the  factor  him- 
self, or  from  his  general  creditors. 

Independently,  however,  of  these  cases,  which  depend  on  the 
possibility  of  distinguishing  effects  or  bills  deposited  from  the  fac- 
tor's property,  there  is  another  question,  viz., — 

2dlt/f  Whether  the  principal  has  merely  deposited  them  with  the  When  pro- 
factor  for  a  special  purpose,  subject  to  his  right  of  property,  or  has  be  transferred 
transferred  the  property,  trustmg  to  the  factor  personally  for  the  *°'-^' 
proper  exercise  of  the  powers  conferred  on  him  t 

(a)  Ex  parte  Sayers^  p.  545,  note         (c)  Boylstoun  y.  Robertson^  24  Jan. 
(5).  1672,  M.  15125. 

(b)  Stair,  i.  12, 16  ;  Erakine,  ui.  3,         (d)  1  Bell,  268. 

34  ;  1  Bell,  268,  note  1.  (e)  Ex  parte  Sayers,  p.  545,  note  (6). 
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That  the  principal  may  retain  the  property,  he  must  indicate 
clearly  that  the  bills,  etc.,  are  merely  deposited  for  a  special  pur- 
pose. If  a  person  commissions  goods  from  another  who  is  not  his 
factor,  and  sends  him  bills  for  the  price  as  soon  as  he  gets  the  invoice, 
he  will  not  be  entitled  to  recover  the  bills,  though  the  other  par^ 
should  fail  with  the  goods  in  his  hands,  since  he  has  parted  with 
the  property  of  the  bills,  and  trusted  to  the  seller^s  credit  for  the 
fulfilment  of  his  part  of  the  contract  (a).  But  if  a  person  remits 
bills  to  another,  that  he  may  purchase  goods  for  him  with  the 
proceeds,  but  is  himself  obliged  to  pay  the  price,  from  his  factoids 
failure  to  do  so,  he  may  reclaim  the  bills,  as  being  still  his  proper^, 
seeing  they  were  remitted  only  for  a  special  purpose,  and  are  dis- 
tinguishable from  the  factor^s  other  property  (6).  The  principles 
already  laid  down  lead  to  this  conclusion,  which  is  also  illustrated 
by  various  cases,  to  be  immediately  noticed,  where  bills  are  remitted 
by  the  principal  solely  to  cover  acceptances  by  the  factor  for  his 
behoof,  but  which  the  principal  is  obliged  to  retire  (c),  or  where 
they  are  deposited  without  indorsation,  in  security  merely  of  past 
advances  (d).  But  this  leads  us  to  consider  the  doctrine  now  stated, 
in  the  case  in  which  it  is  most  frequently  applied,  viz.  that  of  bills 
or  notes  remitted  to  bankers. 

In  this  case,  several  distinctions  must  be  observed. 
Bflisdis-  (1.)  When  the  banker  discounts  bills  or  notes,  he  is  in  some 

Si"       sense  the  purchaser  of  them,  and  they  become  thenceforward  hi. 
property  (e).    It  will  make  no  difference,  although  the  banker,  after 
discounting  a  bill,  should,  instead  of  paying  its  amount  to  his  cus^ 
tomer,  place  it,  after  deduction  of  discount,  to  the  credit  of  hi^ 
account.    For,  from  the  moment  of  discount,  the  banker  takes  alL> 
risks  of  the  bill  being  stolen  or  destroyed,  and  the  discounter  his^ 
an  absolute  right  to  draw  for  its  amount,  under  deduction  of  the 
discount  (/).    But, 

(a)  1  Bell,  261.  (/)  The  drcnmstanceB  and  the  de- 

(6)  Ibid,  cisioD,  as  well  as  the  ground  of  jndg- 

(c)  VidCy  on  this  subject,  Toohe  y.  ment,  were  as  stated  in  the  text,  in 
HoUingsworth^  5  T.  R.  215.  Carstairs  y.  BateSy  3  Camp.  301,  per 

(d)  Britten  ex  parte^  3  D.  and  Ch.  Lord  EUenborough.  His  Lordshq) 
35.  referred  to  the  doctrine  which  he  had 

(e)  Per  Lord  EUenborough  in  Giles  laid  down  in  the  preceding  case  of 
y.  Perkins,  9  East.  14  ;  vide  also  Car-  Giles  y.  Perkins,  that  a  banker  dia- 
stairs  y.  Bates,  note  (/).  counting  a  bill  was  the  purchaser  of  it 
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(2.)  The  property  of  bills  or  notes  is  not  transferred,  when  they  Bills  sent 

with  spcciftl 

are  merely  remitted  to  a  banker,  or  any  other  person,  for  a  special  instroctionB. 

purpose,  e.g.  to  recover  payment  of  them,  or  to  answer  other  bills 

when  dae(a).  In  that  case,  the  banker^s  right,  in  a  question  between 

him  and  the  remitter,  is  limited  by  the  condition  on  which  the  bills 

were  remitted.    If  they  are  indorsed  to  the  banker  specially,  or  are 

transferable  by  mere  delivery,  from  being  blank  indorsed,  or  made 

payable  to  the  bearer,  the  banker  may  have  thus  a  title  to  them 

absolute  in  form,  such  as  would  make  them  transferable  to  a  third 

party.     But  while  he  retains  them,  his  right,  as  it  depends  on  the 

whole  transaction  by  virtue  of  which  they  were  transferred  to  him, 

must  be  limited  by  the  condition  of  transference ;  and  his  creditors 

succeeding  him  by  diligence,  or  in  consequence  of  his  bankruptcy,  to 

the  right  as  it  stood  in  his  person,  must  take  it  under  this  condition. 

Thus(d),  whereabill  had  been  remitted  for  the  purpose  of  applying  the 

proceeds  in  payment  of  another  bill,the  remitter,  who  had  beenobliged 

to  take  up  the  last  bill,  was  found  entitled  to  get  back  the  proceeds 

of  the  other  bill  from  the  assignees  of  the  party  to  whom  it  was  sent. 

The  same  doctrine  has  been  established  regarding  bills  sent  to 

meet  the  remitter's  acceptances,  or  bills  accepted  by  the  banker  for 

his  accommodation.     Thus  (c),  where  certain  bills  and  notes  were 

remitted  specially  to  meet  bills  accepted  by  another  party  for  the 

remitter's  behoof,  these  bills  and  notes,  on  the  death  of  the  person 

to  whom  they  were  sent,  were  found  not  to  form  part  of  his  general 

funds,  but  to  be  applicable  to  the  payment  of  those  particular  bills. 

Again  (d),  where  a  banker  had  accepted  bills  drawn  on  him  by  a 

customer,  under  an  agreement  by  the  latter  to  make  remittances  for 

answering  them  when  due,  and  the  customer  was  himself  obliged 

to  retire  them  from  the  acceptor's  bankruptcy,  it  was  decided  that 

the  proceeds  of  the  bills  remitted  by  him  to  answer  the  acceptances 

Itelonged  to  him,  under  deduction  of  the  cash  balance  due  by  him 

in  account  with  the  banker.     The  latter  was  held  to  have  merely  a 

(a)  In  Buchanan  y.  FindUy^  K.  B.  himself.    Compare  antea^  pp.  176  and 

1829,  9  B.  Y.  G.  738,  it  was  held  that  189,  and  postea,  p.  571  et  seq, 

Mrhere  a  debtor  sent  bills  to  his  credi-  (6)  Ex  parte  Peyron^  2  Ro6e*s  B.  C. 

tor  to  be  discounted  and  applied  to  a  366. 

particular  purpose,  the  creditor  could  (c)  HassaU  v.  SmitherSy  12  Ves.  119. 
not,  on  the  debtor^s  bankruptcy,  set  (rf)  Zinrik  v.  TTa/ibcr,  2  Sir  W.  Black- 
off  the  proceeds  against  a  debt  due  to  stone,  1154. 
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lien  on  these  bills,  first  for  the  balance  dae  to  him,  and  secondly, 
to  indemnify  him  against  the  acceptances.  In  another  case  (a), 
where  two  parties  agreed  that  the  one  should  purchase  for  the  other 
all  the  light  guineas  which  he  could  get,  and  that  he  should  be 
entitled  to  hold  these,  as  well  as  any  other  value  remitted  to  him, 
to  meet  bills  drawn  on  him  by  the  other  party ;  but  these  bilh^ 
though  accepted,  were  not  paid  by  him,  in  consequence  of  his 
bankruptcy,  so  that  the  drawer  was  obliged  to  pay  them ;  it  was 
decided,  first  by  the  Court  of  Eong^s  Bench,  and  afterwards  by  the 
Exchequer  Chamber,  on  a  writ  of  error,  that  the  latter  was  entitled 
to  get  up  the  gold,  vrhich  remained  distinguishable  from  the  other 
effects,  as  well  as  certain  bills  which  he  had  remitted  to  answer  the 
acceptances  from  the  other  party's  assignees. 

Where  (b)  a  bill  had  been  sent  by  a  person  to  his  bankers,  for 
the  special  purpose  of  meeting  his  acceptances  payable  at  their 
house,  he  was  found  entitled,  on  paying  those  acceptances,  to  have 
back  this  bill  from  their  assignees.    It  was  held  in  this  case,  that, 
if  the  purpose  of  sending  bills  is  expressed,  no  entry  by  bankers  in 
their  books  can  extend  their  right  beyond  it.     On  the  same  prin- 
ciple, in  a  case  (c)  where  bankers,  with  whom  a  bill  was  deposited 
by  the  payees  in  security  of  advances  made  to  them,  had  sent  it 
back  to  the  payees  to  recover  pa3rment,  and  it  was  found  unpaid 
among  their  effects  on  their  bankruptcy,  it  was  held   that  the 
bankers  had  not,  by  sending  the  bill  for  this  special  purpose,  re^ 
nounced  their  lien  over  it,  but  were  entitled  to  have  it  back  Arom 
the  assignees.     Indeed,  it  is  assumed,  in  all  the  cases  to  be  after-^ 
wards  noticed,  that  an  appropriation  of  bills  to  a  certain  purpos^^ 
always  limits  the  depositary's  right  in  them. 
BiUs  sent  to  (3.)  When  bills  or  notes  are  sent  to  a  banker  without  special    - 

oat  special        instructions,  it  will  be  presumed,  from  his  occupation  as  a  banker,  '^ 
that  he  gets  them  merely  as  a  factor  to  recover  payment,  and  the 
property  of  them  will  remain  with  his  principaL    Thus  (d),  where 

(a)  Tooke  v.  HoUingsworth,  6  T.  R.  (b)  Ex  parte  Aitken^  2  Mad.  192. 

216.  In  ex  parte  SoUers,  18  Vesey,  229,  (c)  Bruce  y.  Hurley,  1  Stark.  24. 

where  a  bill  had  been  sent  to  a  banker  (d)  Giles  y.  Perkins,  9  East  12,  per 

indorsed  to  recover  payment,  and  his  Lord  EUenborongh,  who  delivered  the 

aaaigneeB  received  payment  after  his  judgment  of   the   Court   of   King's 

bankruptcy,  they  were  ordered  to  re-  Bench, 
fund  the  money  to  the  remitter. 
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a  party  who  had  an  account  with  a  banker^  sent  him  certain  bills, 
without  precise  instructions  respecting  them,  and  the  banker  failed, 
while  he  owed  this  customer  a  balance  independently  of  the  bills, 
the  latter  was  found  entitled  to  get  back  the  bills  from  the  banker^s 
assignees,  as  it  was  held  that  he  had  placed  them  in  the  banker^s 
hands  merely  to  recover  payment.     The  same  decision  was  given 
under  similar  circumstances  in  another  case  (a),  where  it  was  held 
that  the  circumstance   of   bills  being  entered   generally  in    the 
banker'«  books,  and  not  written  short  (which  means  entering  them 
in  an  inner  column,  and  not  carrying  them  out,  or  including  them 
in  the  account  between  the  parties  till  they  are  paid),  did  not  trans- 
fer the  property  from  the  customer,  unless  his  concurrence  in  this 
mode  of  entering  them  was  proved,  or  might  be  inferred  from  the 
course  of  dealing  betwLxt  the  parties.     In  another  case  (6),  it  was 
held  that  the  banker  must  be  presumed  to  have  got  the  bills  only 
as  a  factor,  unless  he  proves  the  contrary :  and,  afterwards  (c),  it 
was  decided,  on  the  authority  of  this  case,  that  such  bills,  though 
credited  to  the  customer  in  the  cash  account,  and  interest  allowed 
on  them  when  paid,  while,  till  then,  the  customer  was  debited  with 
interest  on  them,  were  not  the  banker's  property,  and  that,  on  his 
bankruptcy,  the  customer,  when  the  balance  of  accounts  was  in  his 
favour,  might  claim  indemnity  for  them,  from  correspondents  to 
whom  the  banker  had  transferred  them  on  his  own  account,  to  the 
extent  of  the  surplus  remaining  in  their  hands,  from  certain  secu- 
rities deposited  with  them,  after  their  lien  over  these  securities,  for 
the  balance  due  to  them,  was  satisfied.     It  will  not  obviate  such  a 
presumption  that  the  banker  has  entered  the  bills  in  his  books  as 
cash,  unless  the  customer  has  been  allowed  a  credit  for  them,  and 
has  drawn  on  it.     He  cannot  otherwise  be  bound  by  entries  to 
which  he  is  no  party  (d).     But, 

(a)  Ex  parte  Sargeant^  1  Rose,  153.  on  which  there  was  a  balance  in  his 

{b)  Thomson  v.  GiUs,  2  B.  and  Cr.  favour  at    the  time  of    the   latter's 

422.  bankruptcy,   demanded   certain    bills. 

(c)  Armistead  ex  parte^  2  Gl.  and  not  due  at  the  bankruptcy,  which  had 

Jam.  371.  been  remitted  by  him  to  the  bankers 

(rf)  No  regard  was  paid  to  such  eu-  without  any  special  instructions,  and 

trie8iuGi/e«v.iVJtiVw,p.660,note(«0,  had  been  entered  in  their  books  ha 

ormexparUAitken^p,6bO,note{b).  In  cash,  Lord  Chancellor  Eldon  held  that 

(X  parte  Sargeant^  1  Rose,  153,  where  a  this  last  circumstance  could  not  affect 

party  having  an  account  with  a  banker  his  claim  to  them,  unless  the  entry 
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Evidence  from 
banker*8  books. 


Case  of  cur- 
rent account. 


(4.)  When  bills  sent  to  a  banker  are  entered  short  in  his  books, 
sach  an  entry  forms  the  best  evidence  that  the  banker  has  got 
them  merely  as  an  agent  to  recover  payment,  sabject  to  a  lien  for 
his  indemnity  against  his  own  acceptance  (a). 

(5.)  The  case  where  the  remitter  has  a  current  account  with 
the  banker  admits  of  several  distinctions.  A  remittance  of  bills, 
not  for  any  specified  purpose,  but  to  the  general  account,  will  render 
the  bills  the  banker^s  property  (b).  But  if  one  bill  is  sent  expressly 
to  retire  another,  this  a  specific  appropriation,  which  will  prevent 
the  banker  from  acquuing  the  property  of  it  (c).  In  another 
case  {d)y  where  two  parties  were  in  the  habit  of  drawing  and  re- 
drawing on  each  other,  and  kept  separate  accounts,  and  one  of  them 


had  been  made  with  his  concurrence, 
or  unless  the  course  of  dealing  between 
the  parties  indicated  that  they  were 
regarded  as  cash,  as  where  the  re- 
mitter drew,  or  became  entitled  to 
draw,  on  the  credit  of  them.  Such  an 
entry  of  bills  remitted  was  also  dis- 
regarded, when  made  without  the  cus- 
tomer's privity,  in  Thomson  v.  Giles^ 
p.  551,  note  (&).  In  this  case,  too, 
the  mere  circumstance  of  a  customer 
being  entitled  to  draw  on  the  credit  of 
deposited  bDls,  was  not  held  sufficient 
to  show  that  they  were  transferred  to 
the  holder,  it  being  proved  by  other 
circumstances  that  they  were  not  dis- 
counted. 

(a)  Vide  the  Lord  Chancellor's 
Qpinion  in  ex  parte  Sargeant,  p.  551, 
note  (a) ;  in  ex  parte  Rowtouy  17  Ves. 
431 ;  in  ex  parte  Waring ^  19  Ves.  345 ; 
and  in  Perfect  ex  parte^  1  Mont.  B.  C. 
25.  Vide  also  ex  parte  The  Burton 
Banky  2  Rose,  162-3,  and  ex  parte 
Harfordy  id,  163,  where  all  such  bills 
entered  short  were  ordered  to  be  given 
up,  on  the  remitter  indemnifying  the 
bankers  against  their  acceptances  for 
the  remitter's  behoof.  The  authority 
of  ex  parte  Waring  on  this  subject  was 
also  recognised  by  the  Vice-Ghancel- 
lor  in  ex  parte  Parr^  Bucks,  B.  C.  191, 
though  the  case,  which  depended  on  a 
number  of  specialties,  was  not  finally 


decided.  It  was  held  in  that  case, 
that  after  bankers  bad  recovered 
enough  of  cash  on  part  of  the  short 
bills  deposited  with  them,  to  meel 
their  own  acceptances,  their  tumgnPM 
could  not  retain  the  residue  of  the 
short  bills  against  the  depositor. 

(b)  This  was  held,  under  similar 
circumstances  to  those  now  stated,  in 
Bent  V.  Puller,  5  T.  R  494,  where  t 
party  having  a  current  account  with 
a  banking-house,  consisting  on  one 
side  of  drafts  accepted  by  them  for 
him,  and  on  the  other  of  remittanoes 
sent  by  him  to  meet  those  drafts,  on 
which  there  was  a  balance  against 
him ;  and  having  remitted  bills  gene- 
rally to  this  account,  it  was  held  by 
the  Court  of  King's  Bench,  that,  as 
there  was  no  specific  appropriation  of 
these  bills,  they  must  be  considered  as 
transferred  to  the  banker  on  the 
general  account,  and  could  not  be  re- 
claimed by  the  remitter,  though  he 
had  been  obliged,  in  consequence  of 
the  banker's  failure,  to  retire  the  biUi 
accepted  for  him  by  them.  Vide,  to 
the  same  effect,  ex  parte  FlounuM^ 
cited  in  ex  parte  Ouridl^  Ambler,  297. 

(c)  This  doctrine  is  laid  down  bf 
Lord  Kenyon,  and  Buller,  J.,  in  Bent 
V.  Puller,  note  (5). 

(d)  Ex  parte  Dumas,  1  Atk.  232,  i 
Ves.  582. 
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drew  bOIs  on  the  other,  which  he  desired  to  be  entered  in  a  par- 
ticular account,  and  promised  to  make  remittances  to  answer,  and 
thereafter  remitted  bills  nearly  for  the  amount  of  the  acceptances, 
which  the  receivers  promised  to  enter  to  the  same  account,  and  did  so, 
it  was  decided  that  there  was  a  specific  appropriation  of  these  bills, 
and  that,  on  the  receiver's  bankruptcy,  the  remitters  were  entitled 
to  have  back  such  of  them  as  remained  unnegotiated  in  the  hands 
of  his  assignees.  These  bills  were  assimilated  to  goods  consigned, 
but  remaining  unsold  at  the  time  of  bankruptcy.  In  a  case  (a), 
arising  out  of  the  same  bankruptcy,  where  a  party  who  had  been  in 
the  practice  of  drawing  and  redrawing  with  another  party,  and  had 
drawn  bills  on  this  party,  which  were  accepted,  remitted  two  bais, 
not  on  account  of  the  sum  due  by  him  to  them,  since  he  was  their 
creditor  in  the  general  account,  but  to  answer  what  remained  for 
them  to  pay  on  his  account,  this  was  held  to  be  an  appropriation  of 
the  bills  to  their  acceptances  for  his  behoof;  and  therefore,  as  these 
were  not  paid,  from  the  bankruptcy  of  the  acceptors,  he  was  found 
entitled  to  recover  back  the  bills  from  their  assignees.  In  a  case  (6), 
where  certain  bills,  sent  indorsed  to  bankers  by  a  customer,  were 
credited  to  him  for  their  full  amount,  without  deducting  discount, 
and  he  was  allowed  to  draw  for  their  amount,  provided  he  either  in- 
dorsed them,  or  gave  the  bankers  a  guarantee  for  payment ;  but  he 
was  also  charged,  in  the  banker^s  account,  with  interest  on  all  cash 
payments  to  him  from  the  time  of  making  them,  and  on  payments 
in  bills  from  the  time  when  the  bills  were  paid,  and  credited  in  the 
same  way  with  payments  made  by  him  in  cash  or  bills ;  it  was  held 
that  the  bills  above  mentioned  were  not  discounted  or  bought  by 
the  banker,  and  that  therefore  the  depositor,  on  the  cash  balance, 
independently  of  them,  being  in  his  favour,  might  reclaim  them 
from  the  banker's  assignees.  The  charging  of  interest  against  him 
on  bills  and  cash  paid  for  him,  and  the  allowing  him  interest  on 
cash  and  on  the  bills  remitted  by  him,  excluded  the  idea  of  the 
banker^s  having  discounted  the  bills  remitted  by  him.  The  same 
doctrine  was  laid  down  in  another  case,  to  be  afterwards  noticed  (c). 
It  was  not  held  to  make  any  difference  on  this  claim,  that  the 

(a)  Ex  parte  Oursell,  Ambl.  297.  (c)  Ex  parte  Pease^  19  Ves.  25  et 

{b)  Thomson  y.  Giles^  2  B.  and  Cr.      seq, 
422. 


dates. 
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banker  had  been  in  the  habit  of  circulating  such  bills  without  the 
customer's  knowledge.  It  seems  to  follow  a  fortiori^  that  such  bills 
cannot  be  held  as  discounted,  or  otherwise  transferred  to  the  banker, 
when  the  customer  is  only  allowed  to  draw  for  part  of  their  amount 
Bills  at  long,  (g.)  When  a  person  deposits  with  a  banker  bills  at  long  dates, 

bills  at  short,     and  receives  from  him  bills  at  shorter  dates  on  the  security  of  them, 
the  long-dated  bills  are  the  remitter's  property,  and  he  may  reclaim 
them  from  the  banker's  assignees,  if  he  restores  the  short  bills,  or 
makes  payment  of  them.    Thus  (a),  a  party  having  deposited  long- 
dated bills  with  bankers,  on  condition  of  being  allowed  US  draw  for 
a  certain  sum  (after  deducting  commission,  etc.),  at  two  or  three 
months  without  renewal,  which  he  did,  and  the  bankers  having 
accepted  his  drafts,  but  failing  before  their  acceptances  became  due, 
so  that  they  came  back  upon  him,  he  was  found  entitled,  on  giving 
them  up  to  the  banker's  assignees,  to  have  back  the  bills  deposited 
by  him,  as  they  had  not  been  discounted,  but  merely  impledged  in 
security  of  the  drafts.     On  the  other  hand  (&),  where  a  person  had 
an  account  with  a  bank  in  Liverpool,  on  the  credit  side  of  which 
were  entered  all  cash  paid  or  bills  deposited  by  him  with  them,  and 
on  the  debit  side  all  cash  paid  to  him,  or  bills  paid  on  his  account, 
some  of  which  bills  were  made  payable  at  a  house  in  London,  con- 
sisting of  two  partner^  of  the  Liverpool  house,  and  he  proposed  to 
the  Liverpool  house  that  they  should  procure  his  bills  to  be  paid  by 
the  London  house  as  they  fell  due,  and  gave  the  former  house 
.bills  blank  indorsed  to  provide  for  such  payment,  some  of  which 
bills  they  negotiated,  and  sent  others  to  the  London  house  (ente^ 
ing  them  to  his  credit  in  their  own  books,  while  the  London  house 
entered  them  to  their  credit  in  its  books),  it  was  decided  by  the 
Court  of  Common  Pleas,  on  the  bankruptcy  of  both  houses,  that 
there  was  no  specific  appropriation  of  these  bills  to  the  payment  of 
the  depositor's  bills,  but  that  he  had  transferred  his  right  in  them  to 
the  Liverpool  house  on  his  general  account,  trusting  to  them  to 
apply  them,  at  their  discretion,  in  meeting  his  bills,  which  they  hid 
done,  by  sending  them  to  the  London  house  on  their  own  genenl 

(a)  Parke  v.  Eliason,  1  East.  644.      Chancellor  in  ex  parte  Twogooi  1^ 
The  general   doctrine  stated  in  the      Ves.  232. 

text  was  also  laid  down  by  the  Ix)rd  (h)  Bolton  v.  Puller  and  Otktrt,  ^ 

Bos.  and  Pull.  539. 
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account.  He  was  therefore  found  not  entitled  to  get  back  any  of 
these  bills  from  the  assignees  of  the  London  house,  though  that 
house  had  not  provided  for  pajrment  of  the  first  bills,  so  that  he  was 
obliged  to  pay  them  himself.  No  appropriation  of  the  bills  was 
here  either  expressed  or  implied :  they  were  paid  in  to  the  Liver- 
pool house,  not  as  factors  to  recover  payment,  but  with  full  powers 
to  convert  them  into  cash,  or  otherwise  use  them  to  provide  for 
the  other  bills.  There  are  other  cases  where  the  question  has  been. 
Whether  bills  remitted  by  a  person  to  his  bankers,  to  enable  them  to 
retire  other  bills,  may  be  reclaimed  by  him  on  providing  for  these 
bills  ?  But  that  question  has  always  turned  on  this  point.  Whether 
there  was  a  special  appropriation  of  the  bills  to  this  purpose,  or 
whether  the  remitter  has  merely  transferred  them  on  his  general  ac- 
count, leaving  it  to  his  bankers  to  dispose  of  them  according  to  their 
discretion  (a)  t  Several  distinctions,  applicable  to  different  circum- 
stances in  which  this  question  has  occurred,  are  stated  in  the  notes. 

2.  Power  of  the  Bankrupt  or  his  Creditors  over  Bills  vested  in  him 

as  Agent. 

We  shall  now  consider,  idly^  What  power  a  banker  or  factor  has 
over  bills  or  notes  entrusted  to  him  either  as  factor  or  banker? 

If  a  bill  or  note,  though  remitted  to  a  banker  or  factor  for  a  Power  to 
limited  purpose,  is  indorsed  to  him  absolutely,  or  is  blank  indorsed, 
or  made  payable  to  a  third  party,  so  as  to  be  transferable  by  delivery, 
any  party  receiving  it  from  him  will  have  a  full  right  to  it,  though 
it  is  transferred  in  violation  of  the  agreement  between  him  and  his 
constituent.    This  results  from  his  unlimited  title  ex  facie  of  the 


(a)  In  ex  parte  Pease^  19  Ves.  25-61, 
where  the  question  related  to  the  claims 
of  several  country  banks  to  have  back 
bills  from  the  assignees  of  a  London 
bank  (Boldero  and  Co.),  with  which 
they  had  been  deposited,  the  whole 
law  on  this  subject  was  fully  and 
anxiously  discussed. 

In  ex  parte  Buchanan^  19  Ves.  201, 
abort  bills  (i.e.  bills  entered  short), 
which  had  been  remitted  by  the  hold- 
ers to  their  bankers  in  London,  were 


ordered,  on  the  bankruptcy  of  the 
bankers,  to  be  delivered  up  by  their 
assignees  to  the  remitters,  on  the  latter 
allowing  a  sufficient  sum  to  be  retained 
for  answering  the  bills  which  the  bank- 
ers had  accepted  on  their  account. 

In  ex  parte  Clayton^  cited  2  Chris- 
tian's B.  L.  167,  the  same  order  was 
made  for  restitution  of  certain  short 
bills  remitted  to  bankers,  on  the  re- 
mitter paying  all  the  bills  which  these 
bankers  had  accepted  on  his  account. 
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docament  (a).  Nor  is  it  every  restriction  of  his  right,  even  exfcm 
of  the  bill  or  note,  which  will  render  an  indorsement  or  transference 
by  him  ineffectual  (6).  But  when  a  bill  or  note  is  made  payable  to 
him  Ofdyy  or  to  him  for  the  indorser's  use,  tliis  will  prevent  him  from 
indorsing  it  for  bis  own  behoof,  though  not  from  discounting  it,  as 
he  may  be  held  to  have  discounted  it  on  account  of  his  consti- 
tuent (c) ;  or,  when  it  is  ordered  that  the  amount  of  the  bill  or  note 
should  be  credited  to  the  indaraer^s  account  (d)y  his  power  of  trans- 
ference will  be  restrained,  whether  he  is  payee  or  indorsee. 
Right  of  lien.  But,  besides,  a  banker  or  other  factor  holding  bills  or  notes,  has 

a  lien  over  them  for  the  balance  due  to  him  by  his  constituent 
This  lien  covers  all  advances  and  engagements  made  or  contracted 
by  him  under  the  character  in  which  he  receives  the  bills  or  notes. 
For  instance,  if  they  are  remitted  to  him  in  the  general  character 
of  factor,  he  may  retain  them,  and,  when  they  are  indorsed,  maj 
enforce  payment  of  them,  to  the  extent  of  all  advances  made  bj 
him  under  that  character ;  or,  if  they  are  remitted  to  him  as  banker, 
whether  to  be  discounted  or  for  any  other  purpose,  they  may  be  thus 
used  in  security  of  advances  made  or  engagements  contracted  by 
him  for  his  customer,  as  banker  (e).  But  bills  or  notes  deposited 
with  him  merely  as  a  banker,  cannot  be  retained,  or  pa3rment  of 
them  recovered,  for  advances  made  by  him  generally  as  factor; 
nor,  when  deposited  with  him  as  factor,  can  they  be  retained 
for  advances  made  by  him  in  any  other  character  (/).  Far- 
ther, his  lien  does  not  extend  to  bills  or  notes  appropriated  hj 
the  customer  (when  he  remitted  them)  to  a  special  purpose; 
as   the  banker,   by  taking    them   under   this   condition,  has  ex- 

(a)  Collins  v.  Martin^  1  Bos.  and      general  account,  since  the  cUum  for 
Pull.  651 ;  and|7er  Eyre,  C.  J.,  in  Bol-      restitution  of  them,  in  all  these 


ton  y.  Puller^  id,  539.     Vide  Chapter  proceeds  on  the  aasumption  that  tbe 

on  Indorsation,  antea^  p.  173.  customer  has  relieved  the  banker  b^^ 

(6)  Antea,  p.  184.  advances  made  or  engagements  entered 

(c)  Antea,  pp.  176,  184.  into  on  his  account.     In  Seoti  a^d 

(d)  AnUa,  p.  185.  Others  y.  Franklin,   15  East.  4%  * 

(e)  Per  Lord  EUenborough,  in  Giles  banker  was  found  entitled  to  exic^ 
y.  Perkins,  9  East.  14 ;  per  Abbott,  payment  from  the  drawer  of  a  bill  ii*' 
G.  J.,  in  BoUand  v.  By  grave,  1  R.  and  dorsed  to  and  deposited  with  bimi  ^ 
M.  271.  But,  indeed,  the  same  doc-  the  extent  of  his  balance,  thougb  ^ 
trine  is  implied  in  all  the  cases  already  remitter  had  offered  generally  to  p^J 
cited,  where  bills  or  notes  were  depo-  the  balance,  if  any  was  due, 

sited  with  a  banker  on  the  remitter's  (/)   Vide  2  Bell,  120. 
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claded  any  general  claim  of  lien  (a).  If  they  are  deposited  in 
security  of  a  certain  specified  sam,  they  cannot  be  retained  as  secu- 
rities, beyond  this  sum,  for  his  general  balance  (&).  He  himself, 
too,  renounces  his  lien  over  a  bill  or  note  when  he  discounts  it, 
whether  this  is  done  by  giving  money  for  it,  or  by  appropriating  it 
to  the  payment  of  advances  already  made  by  him  (<?).  But  other 
bills  or  notes  not  so  discounted,  may  be  still  retained  for  his  general 
balance,  though  that  should  be  composed  in  part  of  the  amount  of 
the  discounted  bills  (d).  It  may  be  doubted  (e)  whether  bankers 
are  entitled  in  their  accoimt  to  charge  interest  in  the  form  of  dis- 
count on  the  particular  bills  discounted,  whether  the  general  balance 
of  the  account  is  in  their  favour  or  not ;  and  thus,  even  supposing 
these  bills  have  been  paid,  to  deduct  the  discount  from  their  amount 
as  credited,  and  retain  the  undiscounted  bills  to  make  up  the  differ- 
ence. This  would  be  to  apply  the  undiscounted  bills  indirectly  in 
payment  of  the  discount ;  whereas  they  are  only  applicable  to  the 
general  balance,  of  which  this  discount  forms  no  part,  because  it 
relates  exclusively  to  the  bills  discounted. 

If  a  bill  is  discounted,  the  discounter,  though  he  may  rank  for 
the  full  amount  on  the  estate  of  each  of  the  obligants,  can  only  do 
80  to  the  effect  of  recovering  the  amount  of  that  bill ;  so  that,  if  he 
has  recovered  198.  per  poimd  on  it  from  the  other  obligants,  he 


(a)  Vide  2  Bell,  119.  The  same 
doctrine  is  implied  in  Lord  Kenyon's 
opinion  in  Davis  y.  Bowsher,  6  T.  R. 
491,  and  was  also  held  by  the  Court 
of  Common  Pleas  in  Key  y.  Flinty  8 
Taunt.  21,  where  the  question  was, 
Whether  a  bill  deposited  with  a  banker 
for  the  specific  purpose  of  raising 
money  on  it,  could  not  be  reclaimed 
by  the  depositor's  assignees,  on  their 
repaying  the  banker  the  money  which 
he  had  adyanced  on  it,  or  whether  he 
could  retain  it  for  his  general  balance  ? 
The  Court  decided  in  favour  of  the 
assignees.  The  special  nature  of  the 
deposit  was  held  to  exclude  any  plea 
of  mutual  credit.  This  judgment  was 
afterwards  aflirmed  on  an  application 
by  the  banker  for  relief  to  the  Court 
of  Chancery.  Ex  parte  FHnt^  1  Swanst. 


30.  In  a  Scotch  case,  Matheson  y. 
Anderson,  12  June  1822,  1  S.  486,  it 
was  found  that  certain  bills  which 
had  been  indorsed  to  a  banker,  for  the 
special  purpose  of  getting  them  ac- 
cepted, could  not  be  retained  by  him, 
in  security  even  of  a  debt  due  to  him 
by  the  indorser. 

(b)  Vere  ex  parte,  4  D.  and  Ch.  295. 

(c)  This  was  admitted  with  regard 
to  bills  appropriated  to  certain  special 
advances,  in  Davis  v.  Bowsher,  note 
(a). 

((/)  This  was  decided  in  Davis  y. 
Bowsher,  note  (a).  Vide  also  the 
opinion  of  Abbott,  C.  J.,  to  the  same 
effect,  at  Nisi  Prius,  in  Hall  and  An- 
other y.  Barnard,  1  R.  and  M.  882. 

(e)  Vide  Lord  Kenyon's  opinion  in 
Davis  V.  Bowsher,  supra. 
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cannot  rank  on  his  customer's  estate  to  the  effect  of  recovering 
more  than  the  remaining  Is.  per  pound  due  upon  it.     On  the  other 
handy  if  the  banker  or  factor  holds  the  bill  as  a  security  for  his 
general  balance,  he  may,  notwithstanding  his  possession  of  it,  rank 
on  his  customer's  estate  for  the  whole  balance,  since  the  bill  is  given, 
not  as  a  substitute  for  his  claim,  but  in  further  security  of  it ;  and, 
if  part  of  the  balance  is  still  unpaid,  he  may  then  rank  for  the  foil 
amount  of  the  bill  on  the  estates  of  the  other  obligants,  to  the  effect 
of  making  up  the  deficiency  (a).     In  England,  he  is  allowed  to 
prove  on  such  bills,  to  the  effect  of  indemnifying  him  for  other  bills 
accepted  by  him  for  his  customer,  though  not  yet  due;  but  he 
cannot  draw  a  dividend  till  these  his  acceptances  are  paid  (b). 
biUs  d^Lited         -^  banker's  lien  does  not  extend  to  bills  left  with  him  solely  for 
puipS^         discount,  but  which  he  has  refused  to  discount ;  for  they  have  been 
placed  in  his  hands  for  a  purpose  exclusive  of  the  lien  (c).    Bot 
his  lien  extends  to  all  bills  and  notes  deposited  with  him,  whether 
indorsed  or  not  (d).    When  they  are  placed  in  his  hands  blank 
indorsed,  or  are  indorsed  to  him  specially  without  restriction  of  his 
title,  he  may  effectually  impledge  them  with  a  third  party  for  his 
own  debt  (e).     For  his  customer  has  entrusted  him  with  the  foil 
power  of  transferring  them  either  in  pledge  or  otherwise,  so  as  to 
give  a  complete  right  to  the  transferee.     But  when  a  bill  or  note 
is  so  indorsed  as  to  exclude  his  power  of  transference,  or  is  deposited 
with  him  unindorsed,  he  cannot  convey  even  his  own  right  of  lien 
over  it ;  since  his  right,  ew  facie  of  the  document,  is  limited  to 
the  security  resulting  from  the  possession  of  it. 

(a)  2  Bell,  118.  ance  arising  from  bills  which  he  had 

(b)  Per  the  Lord  Chancellor  in  ex  diaoounted  for  the  customer,  and 
parte  Bloxham^  8  Ves.  532,  referring  which  had  turned  out  bad.  It  w» 
to  ex  parte  Maydwell^  Cookers  B.  L.  held  to  make  no  difference  that  tb^ 
179.  discounted  bills  were  in  a  teput^ 

(c)  2  Bell,  120.  account  from  the  cash  accoant,  is 

(d)  PfT  Lord  Ellenborough,  in  Giles  which  the  note  in  question  hadbeeo 
v.  Perkinsj  9  East.  14.     In  Jourdaine  entered. 

y.  Lefevre,  1  Esp.  66,  Lord  Kenyon  (e)  Vide  ColUns  y.  Martin^  and  otbtf 

found  a  banker  entitled  to  retain  a  cases,  antea,  p.  556.    Vide  bUbo  JngUs^- 

note  which  had  been  deposited  with  Bruce  and  Others^  Creditors  of  SmiK 

him,  and  entered  short  in  his  customer's  AP George,  and  Co,,  17  June  1817t^ 

account,  in  security  of  a  general  bal-  Bell,  119,  note  1. 
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Section  III. 

EFFECT  OF  BANKRUPTCY  OR  INSOLVENCY  ON  THE  CLAIMS  ARISING 
AGAINST  THE  BANKRUPT  ESTATE  FROM  BILLS  OR  NOTES. 

The  subject  of  this  section  may  be  considered, — 

1.  Where  the  bankrupt  estate  has  no  counter  claims  against  the 
holder  of  the  bill  or  note ;  and, 

2.  Where  there  are  such  counter  claims. 

The  last  head  will  lead  us  to  discuss  the  doctrine  of  compensation 
and  retention  as  applicable  to  bills  and  notes,  either  when  the  holder 
of  the  bill  or  note  pleads  it  in  extinction  of  another  debt,  or  when  its 
currency  is  stopped  by  the  holder^s  bankruptcy,  so  as  to  render  it  liable 
to  a  plea  of  compensation  or  retention  by  any  of  the  obligants  in  it. 
Having  thus  examined  it  in  its  simple  form,  we  shall  then  consider 
its  application  to  the  case  of  bills  or  notes  held  by  two  bankrupt 
estates  against  each  other,  and  particularly  how  far,  and  under 
what  limitations,  it  is  applicable  to  bills  or  notes  granted  by  two 
different  parties  for  each  other's  accommodation,  in  the  event  of  both 
parties  becoming  bankrupt. 

1.  Clmm  wlien  Bankrupt  Estate  makes  no  counter  Claim, 

The  subject  included  under  this  head  shall  be  considered, — 
(1.)  As  to  the  claim  of  the  holder  or  creditor  in  a  bill  or  note. 
*  It  is  the  holder  of  the  bill  or  note  who  can  alone  claim  or  be  Who  may  be 
ranked  in  a  sequestration  (a) ;  but  it  is  not  always  necessary  that  his 
title  should  be  ex  facie  complete  at  the  moment  of  claiming.     Thus, 
a  person  who  had  paid  a  bill  to  a  messenger-at-arms  who  was  doing 
diligence  on  it,  was  allowed  to  vote  in  the  election  of  trustee,  though 
his  title  had  not  been  legally  completed  by  assignation  (6).    And  in 
a  similar  question,  a  party  who  held  a  bill  as  executor  was  allowed 
to  vote,  though  the  bill  was  specially  indorsed  to  a  bank,  and  there 
was  no  reindorsement  (c)  ;  and  a  party  who  held  bills  with  indorse- 

(a)    CampbeU  v.   Myles,   27   May  (6)  iVico«  v. /iomane*,  20  Dec.  1855, 

1858,  15  D.  685.     Compare  Brown  18  D.  283. 

V.  M'Callum,  7  Mar.  1845,  17  S.  Jur.  (c)   Aitken    v.   Woodside,  26  Feb. 

296.  1852,  14  D.  572. 
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Amount  for 
which  holder 
ranks. 


ments  on  them  to  third  parties  was  allowed  to  vote^  thoagh  these 
indorsements  were  not  scored  (a).  The  holder  of  a  prescribed  (J), 
vitiated  {c)y  or  unstamped  bill  (d)  cannot  vote ;  but  the  holder  may 
bring  other  evidence  to  sapport  his  claim  (e)j  and  before  the  claim 
is  finally  rejected,  the  trustee  ought  to  give  him  an  opportunity  of 
doing  so  (/).  On  the  other  hand,  it  does  not  follow  that  the  holder 
of  an  apparently  good  bill  is  in  all  circumstances  to  be  ranked,  even 
to  the  minor  effect  of  allowing  him  to  vote.  If  there  are  grave  cir- 
cumstances of  suspicion  attaching  to  his  title,  his  vote  may  be  rejected. 
Thus  the  vote  of  a  near  relative  was  rejected,  where  the  bill  was 
long  overdue ;  no  explanation  was  given  of  its  origin ;  and  no  steps 
taken  to  recover  it  till  within  three  days  of  the  bankruptcy  (j). 
And  the  holder  is  also  prevented  from  voting  in  elections,  on  bills 
acquired  after  the  date  of  sequestration,  otherwise  than  by  marriage 
or  succession  (h)* 

The  holder's  title  to  any  bill  or  note,  ex  facie  forms  a  presump- 
tion of  onerosity  and  bona  fides  in  his  favour,  which  in  Scotland  (t), 
under  the  exceptions  already  mentioned,  cannot  be  disproved  unless 
by  his  writ  or  oath.  The  extent  of  his  claim  on  it,  in  these  circum- 
stances, is  nearly  the  same  as  against  solvent  parties,  in  which  view 
it  has  been  already  discussed  (h). 

It  will  not  form  a  ground  of  abatement  from  the  holder's  clauDf 
that  he  has  only  paid  the  amount  of  the  bill  or  note  to  the  former 
holder,  under  deduction  of  discoimt,  since  discount  is  his  legal  com- 
pensation for  advancing  money  on  it  (Q.  He  may  also  prove  for 
the  full  amount  of  a  bill  or  note  due  to  his  author,  although  k 
should  have  paid  only  10s.  per  pound  for  it,  as  he  may  acquires 
bill-debt,  like  any  other  debt,  by  purchase,  on  what  terms  b^ 
pleases  (m).    It  may  even  be  held  that  a  bill  or  note,  indorsed  as  ^ 


(a)  Hain  v.  M'Cuhbin,  13  Dec.  1853, 
16  D.  179. 
(6)  Romanes  Y,  Nicoll,  17  June  1856, 

18  D.  1042  ;  Lockhart  v.  MUcheU,  12 
July  1849,  11  D.  1341. 

(c)  M'Cuhhin  V.  TumbuU,  28  June 
1850, 12  D.  1123. 
(rf)  PUUng  V.  Drake,  30  June  1857, 

19  D.  938. 

(e)  Kerr  v.  M'Ewan,  8  Feb.  1845, 
7  D.  400. 


(/)  Pilling  v.  Drake,  ui  supra. 

(g)  Anderson  v.  Guild,  12  Jb"* 
1852,  14  D.  866. 

(A)  19  &  20  Vict  c.  79,  §  64;  Ifl*^ 
v.  Harvey,  7  June  1848,  10  D.  128^ 

(t)  Antea,  p.  54  et  seq. 

(k)  Antea,  p.  430  et  seq. 

(0  Ex  parU  Marlar,  1  AtL  laO- 

(m)  Ex  parte  Lee,  1  P.  William* 
782 ;  ex  parte  Upham,  17  ^df!* 
212. 
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donation^  affords  a  claim  for  its  amount  against  the  obligants  (a). 
If  the  holder^s  author  has  got  the  bill  or  note  from  a  third  party  for 
his  accommodation,  the  holder,  if  he  has  paid  full  value,  may  claim 
its  full  amount,  either  against  the  granter  if  solvent,  or  against  his 
estate  if  he  is  bankrupt,  although  he  knew  when  he  took  it  that  it 
was  an  accommodation  bill  or  note.     Even  if  he  has  advanced  on 
the  faith  of  it  a  sum  less  than  its  amount,  or  has  taken  it  in  security 
of  such  a  sum,  or  has  received  part  payment  of  this  simi  after  it 
was  given  him,  yet  it  has  been  held  in  England,  and  would  pro- 
bably be  held  in  Scotland,  that  he  may  rank  for  the  full  amount, 
to  the  effect  of  drawing  complete  payment  of  the  debt  for  which  he 
took  it.     It  is  in  this  case  a  separate  security  on  which  he  relied, 
and  he  cannot  have  the  full  benefit  of  it,  unless  by  ranking  to  this 
extent.     It  is  thus  applied,  as  it  was  intended,  for  the  accommoda- 
tion of  the  party  giving  it  (6).     But  the  holder  cannot  prove  on 
such  a  security  against  his  own  debtor,  beyond  the  amount  of  his 
debt  (c).     When  such  bills  are  delivered  by  the  drawer  to  a  creditor, 
as  collateral  securities  for  a  debt  larger  than  their  amount,  and  both 
drawer  and  acceptor  become  bankrupt,  but  the  acceptor's  estate 
proves  solvent,  it  has  been  decided  that  the  creditor  is  both  entitled 
to  draw  20s.  per  pound  on  the  bills  from  the  acceptor's  estate,  and 
also  to  prove  his  original  debt  against  the  drawer^s  estate,  and  draw 
dividends  on  the  ranking,  in  liquidation  of  the  balance  of  it  (ci). 
But  when  bills  taken  as  collateral  securities  for  a  debt  due  by  the 
acceptor  were  paid  in  full  by  other  obligants,  after  the  creditor  had 


(a)  AnteOy  p.  20. 

(b)  Ex  parte  King,  1  Cooke,  177; 
ex  parte  Crossley^  ibid,  and  3  Br.  Ch. 
Cas.  237.  In  this  last  case,  the  holder 
of  the  bill  had  received  part  payment 
of  his  debt  after  the  bill  was  given  to 
him.  Ex  parte  Bloxham,  6  Ves.  449, 
per  Lord  Eldon,  Chancellor.  In  ex 
parte  Bloxham,  5  Ves.  448,  Lord 
Loughborough,  Chancellor,  had  ruled 
that  the  holder,  in  such  a  case,  was 
not  entitled  to  rank  for  more  than  the 
amount  of  his  debt.  But  the  contrary 
was  afterwards  ruled  by  Lord  Eldon 
in  the  case  now  mentioned,  and  Lord 

I. 


Loughborough's  order  was  accordingly 
reversed ;  6  Ves.  600. 

(c)  Per  Lord  Chancellor  in  ex  parte 
Bloxham,  6  Ves.  450.  This  doctrine 
is  also  implied  in  ex  parte  De  Tastet 
1  Rose's  B.  C.  11. 

{d)  Sammon  exparte^  1  D.  and  Ch. 
564.  Contra,  Rufford  ex  parte,  1  Gl. 
and  Jam.  41.  Vide  also  Read  and 
Others  ex  parte,  8  D.  and  Ch.  48, 
where  the  holders  of  bills  indorsed  to 
them  in  security  of  a  debt  were  allowed 
to  rank  for  them  on  the  estates  both 
of  drawer  and  acceptor,  to  the  effect  of 
recovering  the  full  debt  and  interest. 

2N 
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ranked  for  his  whole  debt  on  the  acceptor's  estate,  excepting  the  bills 
as  aecuritiesj  it  has  been  decided  (a),  that  the  amount  of  the  bills 
thus  paid  must  be  deducted  from  the  amount  of  proof  for  which  he 
was  entitled  to  draw  dividends  from  the  acceptor's  estate.     It  has 
been  also  decided  (6),  that  where  a  creditor  took  a  bill,  signed  by  a 
third  party,  for  his  debtor's  accommodation,  on  a  direct  understand- 
ing with  that  party  that  he  held  it  only  for  the  debt  ultimately  due 
to  him,  he  cannot  prove  against  the  granter  of  the  bill  for  its  fall 
amount,  but  only  for  the  balance  of  the  original  debt  remaining, 
after  deducting  the  dividend  drawn  from  the  primary  debtor's  estate. 
It  has  been  decided  (c),  that  a  person  receiving  goods  from  his 
debtor,  with  permission  to  sell  them  for  payment  of  his  advances, 
but  thereafter  selling  them  to  a  broker  for  his  own  debtor,  and 
taking  bills  for  the  price  directly  from  the  debtor,  is  not  entitled  to 
prove  on  these  bills  against  his  debtor's  bankrupt  estate  for  more 
than  the  amount  of  his  advances.     It  was  held  that  such  a  trans- 
action could  not  be  considered  as  properly  a  sale,  but  merely  as  a 
return  of  the  goods,  whereby  the  lien  over  them  was  renounced, 
and  nothing  remained  but  a  personal  claim  for  the  advances.    If  the 
creditor  has  received,  on  account  of  his  debt,  a  bill  or  note  which  he 
has  failed  to  negotiate  (d)j  this  must  be  deducted  from  the  sum  for 
which  he  ranks,  because  his  claim  against  the  debtor  is  held  pro  ianto 
to  be  extinguished.     If  a  creditor  has  received,  in  part  payment  of 
his  debt,  a  draft  or  indorsation  which  is  reducible  by  other  creditors, 
this  cannot  be  deducted  from  the  sum  for  which  he  is  to  be  ranked, 
if  he  is  willing  that  it  should  go  into  the  common  fund  («). 
Claim  on  biU  The  Creditor  in  a  bill  or  note  may  claim  on  it  against  the  debtor's 

sequestrated  estate,  although  it  is  not  yet  due ;  ^  but  if  the  debt  is 
not  payable  till  after  the  date  of  the  sequestration,  he  is  entitled 
to  vote  and  rank  for  it  only  after  deduction  of  interest  from  thit 
date  (/).'   It  appears  to  be  settled,  that  a  creditor  for  a  future  debt 

(a)  Brunskill  ex  par U,  4  D.  and  Oh.  kerdike  v.  Bolman,  1  T.  R.  405,  al- 

442.      Vide  Reader  ex  parte^  Buck,  though  notice  of  dishonour  was  behl 

381.  to  be  unneceesary  in  that  case,  becsas^ 

(5)  Reader  ex  parte^  1  Buck.  B.  C.  the  drawer  had    no    effects   in  the 

381.  drawee^B  hands.     See  anfeo,  p.  94. 

(c)  Ex  parte    Thompson,   18  Ves.  (e)  2  Bell,   322-3,   and  Mann  r 
231.  Shepherd,  6  T.  R.  79. 

(d)  This  doctrine  is  implied  in  Bie-  (/)  19  &  20  Vict.  c.  79,  §  52. 
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may  join  in  a  petition  for  the  debtor's  sequestration,  the  statutory 
amount  of  his  debt  being  fixed  by  making  the  deduction  now  spe- 
cified. The  statute  authorizes  creditors  generally  to  join  in  this 
petition ;  and  the  only  exception  is  that  of  creditors  whose  claim 
is  contingent  But  there  is  no  exclusion  of  creditors  in  future 
debts  (a). 

When  a  trustee  under  a  sequestration  has  ranked  a  creditor  on  After  ranking 

cl&inia  tmstfiA 

a  bill,  and  prepared  and  advertised  the  scheme  of  division,  contain-  cannot  object 
ing  a  dividend  on  it,  in  terms  of  the  statute,  he  is  not  entitled  after- 
wards to  state  any  objection  against  the  grounds  of  debt  (b).  If  a 
cautioner  for  payment  of  a  bill  is  ranked  for  its  full  amount  on  the 
drawer^s  estate,  as  having  paid  it,  though  on  an  affidavit  which 
admits  that  he  got  the  greater  part  of  the  amount  from  an  indorser 
of  the  bill,  he,  not  the  indorser,  is  held  to  be  in  titulo  of  the  divi- 
dend, and  it  cannot  be  arrested  in  the  trustee's  hands  by  a  creditor 
of  the  indorser  (c). 

The  holder  of  a  bill  or  note  is  entitled,  on  non-payment  by  the  Holder's  claim 
acceptor  or  granter,  to  claim  its  full  amount  from  each  of  the  other  J^ena  obfi- 
obligants  (d).     He  may  therefore  either  exact  the  full  sum  from  ^^^ 
one  of  them,  or  obtain  partial  payments  from  them  severally,  in 
what  proportions  he  chooses,  till  the  whole  is  paid.    While  they  are 
solvent,  this  can  create  no  difficulty.     Nor  is  there  much  difficulty, 
though  they  are  all  insolvent,  if  he  has  ranked  on  all  the  estates 
before  any  of  them  yields  a  dividend :  for,  as  he  will  be  entitled 
to  rank  on  each  for  the  whole  amount  of  the  bill  or  note,  to  the 
effect  of  drawing  full  payment,  the  obligation  of  each  party  is  as 
available  for  the  whole  debt  as  if  each  had  granted  a  separate  obli- 
gation;  and  nothing  can  prevent  him  from  enforcing  it  against 
each,  but  the  plea  that  he  would  thereby  obtain  more  than  full 
payment.    Under  this  exception,  his  right  to  enforce  the  full  obli- 
^tion  remains  entire,  notwithstanding  any  partial  payment  which 
lie  may  have  got  from  the  estates  of  other  obligants,  whether  by 

(a)  Vide  2  Bell,  320 ;  19  &  20  Vict,  accepted  for  accommodation,  and  been 

c.  79,  §  14.  obliged  to  retire  the  bill,  may  rank  on 

(6)    Gillespie  v.  Barbour^  27  May  tlie  estates  of  the  drawer  and  indorser 

1885,  13  S.  D.  B.  835.  whom  he  accommodated,  for  the  full 

(c)  Barbour  v.  Williamson  ^'  Others,  amount,  to  the  effect  of  drawing  full 

10  Nov.  1835,  14  S.  D.  B.  27.  payment.     Ashley  v.   Mtiir,   25  Feb. 

(J)  In  like  manner,  a  party  who  has  1845,  7  D.  525. 
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ranking  or  otherwise  (a).  But  in  England  it  has  been  decided^ 
that  when  a  dividend  has  been  paid,  or  even  declared  on  the  estate 
of  one  obligant,  before  the  holder  of  the  bill  or  note  has  proved 
against  the  estates  of  the  other  obligants,  he  cannot  rank  on 
them  for  more  than  the  balance  remaining  after  deduction  of  this 
dividend  (6). 

In  Scotland,  there  have  been  several  decisions  connected  with 
this  subject.  One  of  these  occurred  (c)  in  a  case  where  the  accep- 
tors of  a  bill  had  made  partial  payments  to  account  of  it  before  it 
fell  due,  but  after  the  payee  and  indorser,  being  insolvent,  had 
executed  a  trust-conveyance  of  his  whole  effects  for  behoof  of  his 
creditors.  In  these  circumstances,  the  bill  having  been  protested 
when  it  fell  due,  and  diligence  raised  on  it,  after  wliich  the  protest 
and  diligence  were  assigned  to  another  party  on  hb  taking  it  ap, 
this  party  was  found  not  entitled  to  recover,  under  his  assignation, 
from  the  estate  of  the  payee  and  indorser,  more  than  the  babince 
remaining  after  deduction  of  the  partial  payments  by  the  acceptors. 
It  seems  to  have  been  held,  that  the  payee's  trust-conveyance  for 


(a)  2  Bell,  337-8 ;  tx  parte  Wild- 
man,  2  Veeey  sen.  113,  per  Lord 
Chancellor  Hardwicke,  referred  to  in 
12  Vee.  jun.  438 ;  also  per  Lord  Chan- 
cellor Eldon  in  ex  parte  Russelly  10 
Ves.  416 ;  Cooke,  B.  L.  173  ;  Cullen, 
96.  The  same  rule,  which  is  stated  in 
a  number  of  other  cases  as  completely 
settled,  is  repeated  by  the  I^ord  Chan- 
cellor in  ex  parte  The  Bank  of  Scot- 
land, 19  Yes.  310,  although  that  case 
was  held,  for  a  reason  to  be  immediately 
mentioned,  not  to  fall  under  the  rule. 

(()  This  was  ruled  in  ex  parte  Rys- 
wicky  2  P.  Williams,  89,  where  the 
holder  of  a  bill,  having  received  a 
dividend  from  one  party's  estate,  was 
found  not  entitled  to  rank  on  the 
estate  of  another  party  for  more  than 
the  balance.  In  Cooper  v.  Pepys, 
1  Atk.  106,  parties  who  had  merely 
accepted  a  composition  from  the  estate 
of  one  obligant  in  certain  promissory- 
notes,  before  proving  on  the  estate  of 
another,  were  found  not  entitled  to 
rank  for  more  than  the  balance.     In 


ex  parte  Leers,  6  Ves.  645,  and  ex  parte 
Todd,  2  Rose's  B.  C.  202,  note,  it  w« 
decided  that,  where  dividends  on  tbe 
estate  of  one  obligant  had  been  eTen 
declared  before  proving  against  tbe 
estate  of  another  obligant,  the  creditor 
could  only  rank  for  the  balance ;  be- 
cause the  dividend,  as  soon  as  dediredi 
was  his  money  in  the  hands  of  tbe 
assignees,  which  he  might  have  tben* 
fore  received  before  his  proof.  In  e^ 
parte  The  Bank  of  Scotland,  19  V* 
310,  where  a  dividend  had  been  oot 
only  declared,  but  received  by  tbe 
creditor*8  agent,  though  withoat  bis 
knowledge,  the  Lord  Chancellor  ^ 
cided,  after  much  consideration  *** 
with  great  reluctance,  that  the  creditor 
proving  afterwards  against  the  eeU^^ 
of  another  obligant  could  only  be 
ranked  for  the  balance.  The  mk  ^F 
pears  thus  to  be  the  same,  whether  tbe 
dividend  has  been  received,  or  huW 
been  declared. 

(c)  Dtutlop  V  Speirs,  5  Feb.  iTt^' 
M.  14107. 
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behoof  of  his  creditors,  though  made  before  any  of  the  partial  pay- 
ments, did  not  therefore  give  the  holder  a  claim  for  the  full  amount 
of  the  bill,  seeing  it  was  reduced  by  the  payments  before  it  became 
due.  A  similar  rule  was  adopted  (a)  regarding  the  sum  to  be  ranked 
under  a  composition-contract,  it  being  held  that  the  creditor  in  a  bill, 
having  got  another  bill  indorsed  to  him  in  payment  of  the  original 
bill,  which  last  bill  was  paid  before  he  subscribed  the  contract,  the 
amount  of  the  last  bill,  .on  its  being  paid,  must  be  deducted  from 
the  sum  for  which  he  was  entitled  to  rank  under  the  composition- 
contract.  But  a  different  rule  was  adopted,  in  a  case  (b)  where  the 
payee  and  indorser  of  a  bill  had  made  partial  payments  to  account 
of  it  before  it  beciime  due,  but  after  the  acceptor's  estate  had  been 
sequestrated.  In  that  case,  the  holder  of  the  bill  was,  notwithstand- 
ing, found  entitled  to  rank  on  the  acceptor's  sequestrated  estate  for 
its  full  amount,  it  being  held  that  sequestration  operated  as  an 
assignment  of  the  debtor^s  effects  to  all  his  creditors  for  payment 
of  their  debts,  whether  then  due  or  not ;  "  and  that,  therefore,  the 
date  of  sequestration  must  be  taken  as  the  point  of  time  at  which 
to  estimate  the  amount  of  the  debt  to  be  ranked."  The  same  doctrine 
has  been  recognised  in  two  subsequent  cases  (c).  These  judgments 
appear  to  have  proceeded  on  the  terms  of  the  statute,  as  to  the  spe- 
cial case  of  sequestrations.  But  the  other  cases  cited  authorize  a 
different  rule  as  to  the  effect  of  partial  payments  on  a  bill  or  note, 
when  made  either  before  or  after  it  becomes  due,  in  limiting  the 
balance  to  be  ranked  on  the  estate  of  any  of  the  obligants  under  a 
private  trust. 

The  adoption  of  the  English  rule,  even  in  this  case,  may  often 
lead  to  capricious  results ;  for  example,  by  making  the  amount  of 
the  dividend  obtained  from  one  estate  depend  on  the  accident  of  the 
creditor  not  ranking  on  it  first,  but  ranking  first  on  another  estate, 
on  which  a  dividend  has  been  declared.     Besides,  a  dividend  drawn 

(a)  Barr  v.  Livingston^  4  June  1824,  sion  was  given.  The  holder  received 
3  S.  100.  partial    payments    from    the  drawer 

(b)  Robertson  v.  Bank  of  Scotland^  indoreers,  who  were  insolvent,  after 
8  July  1823,  2  S.  450.  the  bill  became  due,  and  before  the 

(c)  Mein  Y.Sanders,  6  Mar.  1824,  acceptor's  sequestration.  In  claiming 
2  S.  778  ;  and  Farqnharson  v.  Mason  in  this  sequestration,  it  was  held  that 
and  Co.^s  Trustee,  15  May  1832,  10  the  holder  was  obliged  to  deduct  the 
8.  526.     In  Hamilton  v.  Cuthbertson,  previous  payments. 

6  Feb.  1841,  3  D.  494,  a  similar  deci- 
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from  one  estate,  for  the  full  sum  ranked,  though  it  may  satisfy  the 
security  on  it,  does  not  satisfy  the  separate  security  held  against 
another  estate  (a).  But  it  may  be  doubted  whether  this  dividend 
should  not  be  considered  at  least  as  a  partial  payment  to  account  of 
the  debt ;  and  if  the  debt  has  been  thus  diminished  by  receipt  of  a 
dividend  from  one  estate,  before  it  is  ranked  on  the  other,  it  does 
not  appear,  in  the  case  of  a  private  trust,  how  it  can  still  be  ranked 
for  the  full  sum,  as  if  there  had  been  no  such  payment.  The  secu- 
rity which  is  still  held  against  the  separate  estate  would  rather  seem 
to  depend  on  the  actual  amount  of  the  debt,  so  as  to  be  lessened  as 
the  debt  is  diminished  ;  as  an  heritable  security,  when  a  partial 
payment  of  the  debt  has  been  made  from  the  debtoi^s  other  funds, 
ceases  to  be  available  for  more  than  the  unpaid  balance  (&).  If 
this  principle  is  correct,  the  accidental  hardship  which  the  appli- 
cation of  it  may  sometimes  produce,  affords  no  reason  for  deviating 
from  it. 
BepiSSe°biiis  When  a  person  proves  in  England  for  the  full  amount  of  several 

bills  which  he  has  discounted,  and  thereafter  receives  payment  of 
some  of  them  in  full,  it  has  been  decided  (c),  that  he  must  deduct 
from  his  proof  the  amount  of  the  bills  thus  paid ;  and  it  has  been 
also  decided  (d),  that  when  a  party  proves  for  the  full  amount  of 
a  debt,  in  security  of  which  he  has  got  several  bills  or  notes,  and 
thereafter  receives  full  payment  of  them,  he  must  restrict  his  proof 
to  the  total  balance  remaining  due  after  deducting  such  payment 
These  seem  to  have  been  considered,  not  as  cases  of  ranking  on 
different  securities,  but  of  partial  payments  to  account  of  the  debt, 
made  by  the  extinction,  in  the  first  case,  of  some  of  the  bills  that 
constituted  a  part  of  it ;  and,  in  the  second  case,  of  a  bill  given  in 
security  of  it.  A  different  doctrine,  however,  has  been  held  in 
Scotland.  In  one  case  (^),  certain  bills  which  had  been  indorsed  to 
bankers  by  a  customer,  in  security  of  their  advances  for  him,  having 
been  fully  paid  after  their  customer's  sequestration,  they  were,  not^ 

(a)  2  BeU,  291,  4th  edit.  Roae's  B.  C.  66.     Vide  also  Brin0^ 

(6)  2  BeU,  289-90.  ex  parte,  4  D.  and  Ch.  442 ;  and  Teff 

(c)  Ex  parU  Smith,  in  re  Lewis  and  ex  parte,  4  D.  and  Ch.  123,  2  Moat 
Potter,  Cooke,  176  ;  Barret  ex  parU,  1  and  Ayrt.  296. 

Gl.  and  Jam.  327.  {e)  FaU  and  Co.'i  Trustee  r.  Sir 

(d)  Ex  parte  Bhxham,  ex  parte  Wal-       William  Forbes  and  Co.,  27  May  1790, 
Uire,  Cooke,  176;  er  parte  Bum,  2      M.  14136. 
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witlistandiiig,  fonnd  entitled  to  rank  on  his  estate  for  the  whole  of 
their  advances,  to  the  effect  of  recovering  full  payment.  This 
decision  may,  perhaps,  have  proceeded  on  a  clause  of  the  Bankrupt 
Act  1783  (under  which  the  sequestration  was  awarded),  but  which 
is  not  contained  in  the  present  Act,  whereby  partial  payments  re- 
ceived from  other  obligants  after  the  debtor's  sequestration  are  not 
allowed  to  be  deducted  from  the  amount  of  the  creditor's  ranking. 
But  in  a  later  case  (a),  where  the  accommodation  acceptor  of  cer- 
tain bills,  who  had  got  them  up  on  payment,  had  recovered  the 
price  of  a  ship  which  was  mortgaged  to  him  in  security  of  these  bills, 
he  was  found  entitled  still  to  rank  for  the  full  amount  of  the  bills 
against  the  real  debtor,  on  the  ground  that  the  holder  of  two  secu- 
rities may  claim  on  each  in  solidunij  to  the  effect  of  recovering  com- 
plete payment.  This  principle  may  probably  be  held  to  extend  even 
to  the  case  of  payments  received  from  third  parties  on  bills  indorsed 
in  security  of  a  debt,  as  in  the  first  case  now  cited,  because,  if  such 
bills  are  considered  as  separate  securities,  no  payment  made  on  them 
can,  according  to  the  foregoing  doctrine,  interfere  with  the  credi- 
tor's right  to  rank  against  his  debtor  for  the  full  debt  (b).  This 
doctrine  seems  applicable  even  to  ranking  under  private  trusts; 
and,  accordingly,  in  one  case  (c),  it  appears  to  have  been  assumed, 
that  a  bill  indorsed  by  a  debtor  to  his  creditor  on  account  of  his 
debt,  before  the  creditor  subscribed  a  composition-contract,  was 
not  to  be  deducted  from  the  sum  to  be  ranked  for  the  composition 
(even  though  it  was  ultimately  paid),  if  it  had  been  indorsed 
merely  as  a  security  for  the  debt.  But  the  Court  was  satisfied 
that  it  had  been  intended  from  the  first  as  a  payment,  and 
therefore  the  creditor  was  allowed  only  to  draw  a  composition  on 
the  balance,  after  deducting  it.  The  sum  to  be  ranked  under  a 
sequestration  is  held,  according  to  two  decisions  already  noticed,  to 
be  regulated  in  all  cases  by  the  aniount  of  the  debt  at  the  date  of 
sequestration. 

When  two  bills  have  been  drawn  by  a  company  on  one  acceptor.  Claims  on  bills 

•         •11  i^iii.  granted  by  a 

but  indorsed  to  two  different  parties,  it  has  been  decided,  that,  company. 

(a)  M^Dougal  v.  Af'Dougal^  6  June  (6)  It  was  so  held  in  Black  v.  Mel- 

1801,  Morr.  App.  to  Right  in  Security,      rose,  29  Feb.  1840,  2  D.  706. 
No.  1.  (c)  Barr    v.   Livingstone ^    4    June 

1824,  3  S.  100. 
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• 

although  the  drawee  is  liable  only  for  one,  both  are  entitled  to  rank 
on  the  estate  of  the  company  which  issued  them  (a).     In  Scotland, 
on  the  bankruptcy  of  the  company,  or  of  the  individual  partners, 
the  creditor  of  the  company  in  a  bill  or  note  ranks  for  it,  first,  on 
the  company's  estate,  and  then  only  for  the  balance  against  the 
estates  of  the  individual  partners  (b).    The  creditor  of  an  individual 
partner  can  only  claim  against  tliat  balance  of  the  company  funds 
which  remains  due  to  his  debtor  after  the  company  debts  are  paid. 
Since  this  balance  is  a  portion  of  the  partner's  individual  estate,  the 
claim  of  his  creditors  against  it  is  only  part  of  the  ranking  on  lus 
estate ;  and  therefore,  though  they  have  previously  drawn  a  divi- 
dend from  his  individual  estate^  they  may  still  rank  for  their  fall 
debt  on  his  share  of  the  company  funds,  to  the  effect  of  drawing 
another  dividend.     In  England,  the  doctrine  now  explained  as  to 
the  ranking  of  company  and  individual  creditors,  is  the  rule  at 
common  law  (c).    But  the  rule  established  there  in  equity  is,  that 
the  company  creditors  can  only  claim,  first,  against  the  company 
estate,  and  the  individual  creditors  of  partners  against  their  separate 
estates,  there  being  no  claim  by  the  former  against  the  separate 
estate  of  partners,  or  by  the  latter  against  the  company  estate, 
except  in  so  far  as  there  is  a  surplus  on  each  after  paying  its  own 
class  of  creditors  (d).    It  has  been  decided,  however,  that  when  a 
bill  drawn  by  a  company  is  subscribed  by  partners  of  the  firm  sepa- 
rately, for  instance,  under  a  distinct  firm,  the  holder,  if  he  was 
ignorant  of  the  partnership,  may  sue  each  of  the  parties  according 
to  his  liability  on  the  bill  (e).     It  does  not  even  appear  that  bis 
knowledge  of  the  partnership  should  prevent  him  from  claimiog 
against  each  of  the  parties,  according  to  the  obligations  undertakeo 
by  each  of  them  on  the  face  of  the  bill.     If  different  partners  of  i 
firm  are  engaged  in  separate  trades  under  other  firms,  and  any  of 
these  firms  is  subscribed  to  a  bill  or  note,  though  it  should  be  takes 
for  a  joint  debt,  the  creditor  will  be  entitled  to  rank  on  tlie  estate  of 
the  separate  firm,  under  its  subscription,  as  well  as  against  the  com- 
mon partnersliip,  which  is  his  proper  debtor  (/).     So,  if  one  of 

(a)  Farquharson  v.  Mason  and  Co.^i  (e)  Ex  parte  Adam,  2  Roee,  B.  C 
Trustee,  16  May  1832,  10  S.  526.  36  ;  ex  parte  Parr,  18  VeB.  66. 

(b)  2  BeU,  661.  (/)  Per  the  Lord  Chancellor  in  ex 

(c)  Chitty,  485.  parte  Bonhouus,  8  Ves.  646. 

(d)  Ih. 


3ECT.  ni.]     CLAIMS  ON  BILLS  AGAINST  BANKRUPT  ESTATE.  569 

several  partners  draws  a  bill  on  two  other  partners^  who  are  joined 
n  a  distinct  concern,  and  they  accept  it,  though  for  a  joint  debt  due 
for  a  common  adventure,  the  holder  may  rank  on  the  estates  both 
)f  the  drawer  and  acceptors  (a). 

We  shall  now  consider, — 

(2.)  The  claims  of  the  different  obligants  in  a  bill  or  note  against  Claims  of  the 
jach  other,  from  having  made  payment  to  the  creditor.  in<ef«c. 

It  has  been  shown  that,  ex  facie  of  a  bill  or  note,  the  drawer 
>f  the  bill  or  indorser  of  the  note  has  a  claim  of  relief  for  payments 
made  by  him  against  the  acceptor  or  granter  (and  the  indorser 
igainst  the  drawer  as  well  as  acceptor) ;  and  further,  that  a  pos- 
terior indorser  has  a  claim  in  aoliduniy  both  against  these  parties  and 
against  prior  indorsers.  If  a  party  pays  the  whole  debt,  but  only 
in  that  case,  he  is  entitled  to  rank  for  its  amount  on  the  estate  of 
Bach  of  the  prior  parties,  to  the  effect  of  making  good  his  full  claim 
3f  relief.  If  the  holder  cannot  get  full  payment,  even  by  ranking 
on  the  estate  of  each  obligant  for  the  whole  debt,  none  of  these 
obligants  can  rank  with  him  on  the  estate  of  a  prior  obligant,  for 
relief  from  the  dividend  paid  by  his  estate ;  because  such  ranking 
would  diminish  pro  tanto  the  dividend  accruing  to  the  holder  from 
that  estate,  and  to  this  extent  draw  back  from  him  the  dividend 
thus  ranked.  But  each  obligant  is,  with  reference  to  the  holder,  a 
principal  debtor  for  the  full  debt,  and  cannot  therefore  thus  draw 
back  from  him  any  part  of  the  dividend  which  he  has  paid,  or  lessen 
his  creditor's  ranking  against  other  estates,  which  are  equally  bound 
to  him  for  the  full  amount.  When  the  surety  is  liable  to  the  holder 
of  a  bill  or  note  as  an  indorser,  he  must  pay  its  full  amount,  if 
required ;  and  will  then  have  all  the  holder^s  rights  against  the  prior 
obligants,  by  becoming  holder.  But  it  is  the  same  thing  whether 
he  thus  draws  back  his  relief  from  the  prior  obligants,  after  paying 
the  full  sum,  or  whether  the  holder  ranks  on  their  estates  first,  and 
comes  against  him  for  the  surplus ;  since  his  loss  will  amount,  in 
both  cases,  to  that  proportion  of  the  bill  or  note  which  the  estates 
Df  the  prior  obligants  could  not  satisfy  (b).  But  as  the  holder  can 
3nly  rank  on  the  several  estates  to  the  effect  of  drawing  full  pay- 
ment, the  right  of  any  obligant  to  rank  for  relief  takes  effect  as  soon 

(a)  Ex  parte  WensUy^  2  V.  and  B.  (b)   Chitty,  482   et   seq. ;    1   Bell, 

254.  347-8,  and  cases  therein  cited. 
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as  the  holder  Is  paid  ;  and  therefore  if  there  is  any  surplus  of  the  din- 
dends  accruing  to  his  ranking  on  any  of  the  estates,  after  his  clidms 
are  satisfied,  or  any  dividends  efFeirjng  to  the  debt  from  estates 
on  which  he  has  not  ranked,  posterior  obligants  will  be  entitled  to 
draw  these  dividends  in  relief,  the  last  obligant  being  always  pre- 
ferred oyer  prior  obligants,  who  are  bound  to  him,  as  all  the  obli- 
gants are  to  the  principal  creditor.  Nor  have  the  other  creditors 
on  the  estate  that  yields  these  surplus  dividends  an  interest  to 
resist  this  measure,  since  their  debtor's  estate  is  bound  for  the 
whole  debt,  and  it  is  jus  tertii  to  them  whether  its  full  amount  be 
ranked  by  the  proper  creditor,  or  by  another  person,  to  draw  back  i 
portion  of  the  debt  paid  by  him,  and  for  which  the  estate  is  h'able 
to  him.  The  holder  is  bound,  after  being  paid,  to  assign  his  right 
to  any  obligant,  in  order  to  facilitate  his  claim  of  relief ;  but  the 
claim  is  effectual,  independently  of  an  assignation.  If  the  estate 
of  any  obh'gant  affords  the  full  debt,  each  posterior  obligant  will 
be  relieved  from  it,  either  by  the  creditor  drawing  full  payment 
from  that  estate,  or  by  their  coming  into  his  right  against  it,  for 
relief  of  the  sum  paid  by  them.  But  no  debt  can  be  ranked  twice 
on  the  same  estate.  This  doctrine  is  settled  both  in  Scotland  and 
England  (a). 

If  a  party  has  subscribed  a  bill  or  note  solely  for  the  benefit 
of  another,  although  ex  facie  of  the  bill  or  note  he  appears  to  be 
debtor,  he  will  be  entitled  to  come  in  place  of  the  principal  creditor, 
for  relief,  against  the  estate  of  the  party  accommodated,  and  of 
any  parties  bound  to  him.  But  as  to  subsequent  parties  who  gate 
value  on  the  faith  of  his  signature,  though  they  should  know  his 
real  character,  he  will  still  be  principal  debtor,  since  they  relied  on 
his  character  ex  fade  of  the  bill  or  note  (6).  ^  Where  one  of 
two  parties  who  are  jointly  bound  for  a  debt  has  been  obliged  to 
pay  it,  he  can  rank  on  the  estate  of  the  other  only  for  half  the 
amount  (c).' 

In  Scotland,  if  the  drawer  or  indorser  of  a  bill  or  note  is  bank- 
rupt, while  the  acceptor  or  granter  is  solvent,  the  holder  may  r«D* 

(a)  2  Bell,  527.    The  same  doctrine  the  subject.      Vide  also  Bayley,  i^* 

18  laid  down  as  a  fundamental  rule  Chittj,  485. 

by  the  Lord   Chancellor  in  ex  parte  (h)  Aniea^  p.  235  et  se^j. 

Walker,  4t   Ves.  385.     Indeed,  it  is  (c)  MaxtteWs  Crs.  y.  //iron'*  Tfru 

implied  in  every  case  which  refers  to  11  June  1794,  3  Pat.  A  pp.  350. 
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on  the  estates  of  the  drawer  or  indorsers^  to  the  effect  of  having  a 
dividend  set  apart  to  him,  if  he  should  not  recover  payment  from 
the  acceptor  or  granter.  An  indorser  may  also  rank  on  the  estate 
of  the  acceptor  or  any  previous  party,  if  the  holder  has  not  ranked, 
to  the  effect  of  having  dividends  set  apart  for  his  relief,  if  he  should 
be  obh'ged  to  make  full  payment  to  the  holder  (a).  *If  the 
creditor  should  prefer  it,  he  may  apply  to  the  Sheriff  or  trustee  to 
put  a  value  on  his  contingent  claim,  as  at  the  date  of  the  valuation, 
and  then  vote  and  draw  dividends  on  that  value  as  if  it  were  the 
amount  of  an  ordinary  debt  (b).  If  the  creditor  should  afterwards 
get  full  payment  from  the  acceptor,  he  must  return  the  dividend, 
and  cannot  retain  it  on  the  pretext  of  applying  it  to  the  extinction 
of  other  debts  (c).  When  the  holder  alleges  that  the  acceptor 
accepted  for  the  bankrupt's  accommodation,  it  is  unnecessary  to  put 
a  value  on  the  security  of  the  acceptor  (d)* 

2.  Claima  on  Bills  as  affected  by  Counter  Claims, 

The  effect  of  counter  claims  as  to  bills  and  notes,  whether  the 
holder  founds  on  such  documents  as  grounds  of  set-off  against  other 
claims,  or  whether  any  of  the  obligants  set  off  other  claims  against 
them  by  compensation  or  retention,  in  the  only  case  where  they  are 
liable  to  such  exceptions,  viz.  when  their  currency  is  stopped  by 
the  holder^s  sequestration. 

Compensation  is  a  privilege  by  which  a  debtor  may  set  off  Compensation. 
against  his  debt  a  counter  claim  which  he  has  against  his  creditor. 
It  has  been  sanctioned  in  Scotland  by  an  early  statute  (e),  which 
enacts  that  liquid  debts,  or  debts  capable  of  being  instantly  verified 
by  writ  or  oath,  may  be  set  off  against  each  other  by  exception,  but 
not  in  a  suspension  or  reduction,  after  decree  for  one  of  them  has 
been  pronounced.  It  has  been  held  (/),  that  this  Act  does  not 
exclude  compensation  at  common  law.  Indeed,  it  is  confined  to 
the  case  where  compensation  is  pleaded  against  a  liquid  claim,  in 

(a)  19  &  20  Vict.  c.  79,  §  129 ;  Fra-  (c)  Patten  v.  Royal  Bank,  26  Mar. 

tier  V.  M'lver,  15  June  1860,  22  D.  1853,  15  D.  617. 

1190.  (,d)  Dyct  V.  Paterson,  11  Mar.  1847, 

(6)  19  &  20  Vict.  c.  79,  §  53 ;  Gar-  9  D.  993. 

dim  V.  M'Cuhhin,  U  June  1851, 13  D.  {e)  1592,  c.  143. 

1154.  (/)2Ben,  127. 
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which  case  this  defence  is  allowed  by  the  Act  only  on  such  counter 
claims  as  are  either  liquid  or  susceptible  of  immediate  liquidation  (a). 
If  both  the  opposing  claims  are  illiquid,  they  must  be  ascertained 
by  separate  actions ;  and,  in  that  case,  the  two  actions  ought  to  be 
conjoined,  so  as  to  form  the  grounds  of  mutual  accounting.  This 
result,  though  not  authorized  by  the  statute,  is  founded  on  the  same 
principle  with  compensation,  and  may  be  considered  as  an  example 
of  that  defence  at  common  law.  But,  at  present,  we  have  only  to 
consider  compensation  de  liquido  in  Itquidumj  since  it  is  alone  ap- 
plicable, whether  pleaded  upon  or  against  a  bill  or  note.  Such  a 
document  is,  of  course,  a  good  ground  of  compensation.  On  the 
other  hand,  no  claim  can  be  pleaded  against  it  that  is  not  exigible 
at  the  same  time  with  it,  and  either  liquidated  in  money,  or  capable 
of  being  so  immediately. 

The  strictness  of  compensation,  however,  is  modified,  so  as  to 
suit  the  course  of  business,  by  the  additional  remedy  of  retentioD, 
whereby  a  person  lawfully  in  possession  of  a  property  or  right 
belonging  to  another  (6),  or  who  is  his  debtor,  even  in  a  liquid  debt, 
is  entitled,  under  certain  circumstances,  to  retain  it  for  securing  his 
payment  even  of  a  future  or  uncertain  debt.  This  remedy,  except- 
ing in  several  cases  of  lien,  which,  so  far  as  they  apply  to  bills  and 
notes,  have  been  already  considered  (c),  cannot  be  employed  to 


(a)  Vide  cases  on  this  subject  in 
Morr.  2564-8. 

(6)  In  Dougal  v.  Gordon^  17  Nov. 
1795,  M.  851,  a  person  who  had  got 
an  assignation  to  a  debt  absolute  ex 
facie^  but  really  in  security  of  certain 
bills  due  to  him  by  the  cedent,  was 
found  entitled,  after  these  bills  had 
been  taken  up  by  others,  still  to  retain 
the  assignation  in  security  of  the  new 
bills,  in  respect  that,  by  having  pos- 
session of  the  debt  under  an  assigna- 
tion ex  facie  absolute,  he  was  entitled 
to  retain  it  in  security  of  any  debt  due 
to  him.  This  doctrine  was  held,  even 
on  the  supposition  that  the  old  bills, 
in  security  of  which  the  assignation 
was  originally  granted,  had  been  alto- 
gether extinguished  by  novation.  In 
lialleny    v.    Raeburn,    7    June   1808, 


Morr.  App.  to  Compensation,  Parti- 
p.  6,  a  party  who  had  got  a  venditioo 
to  a  ship  ex  facie  absolute,  but  reaDj 
for  his  relief  from  certain  bills  acoepteii 
by  him  for  the  granter  of  the  veiuii' 
tion,  was  found  entitled,  in  a  question 
with  the  granter's  creditors,  even  after 
these  bills  were  retired,  to  retain  the 
vendition  in  security  of  other  debtidiK 
to  him,  by  virtue  of  the  right  of  pt** 
session  which  he  had  from  the  abednte 
nature  of  the  vendition.  In  Hevit^- 
EUiot,  6  Dec.  1775,  2  Pat.  App.  881, 
a  party  who  (legitimately,  but  not  <* 
agent)  got  bills  for  a  special  purpoA 
for  which  it  was  afterwards  found  tii>^ 
they  were  not  required,  was  held  iB' 
titled  to  retain  them,  on  the  remittif^ 
bankruptcy,  in  payment  of  a  debt, 
(r)  Antea^  p.  547  et  iteq. 
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secure  fatore  or  unliquidated  debts,  unless  in  the  event  of  the 
debtor^s  actual  or  certain  insolvency  (a).  In  that  case,  and  still 
more  in  the  case  of  bankruptcy  and  sequestration,  a  liquid  debt 
may  be  retained  in  security  of  any  claim,  though  illiquid,  and 
though  differing  from  it,  in  the  time,  place,  and  kind  of  prestation 
into  which  it  is  resolvable ;  nor  is  the  debtor  bound  to  make  pay- 
ment till  his  claim  is  liquidated,  and  either  paid  or  deducted  from 
the  other  claim  (6).  All  claims,  therefore,  may  be  set  off  against 
bills  or  notes  on  the  holder's  bankruptcy,  if  not  by  compensation, 
at  least  by  retention. 

Neither  compensation  nor  retention  can  attach  to  a  deposit,  since  Compensation 

not  applicable 

its  very  nature  excludes  counter  claims.  This  is  the  rule,  not  only  to  deposits. 
when  money  or  goods  deposited  remain  distinguished  as  a  species, 
but  where  money,  even  without  continuing  thus  distinguished,  is 
entrusted  to  a  person  for  a  special  purpose, — for  instance,  to  a 
banker  to  pay  a  bill  falling  due  at  his  bank,  in  which  case  he  cannot 
set  it  off  against  a  debt  due  to  himself,  either  under  his  lien  as 
banker,  or  by  the  general  right  of  retention  or  compensation  (c). 
Nor  can  compensation  or  retention  be  pleaded  on  a  factor^s  private 
debt,  against  engagements  concluded  with  him  as  factor.  Such 
engagements  cannot  be  compensated  unless  by  the  debts  of  his 
principal ;  and  debts  due  to  the  factor  individually  cannot  be  com- 
pensated by,  or  retained  in  security  of,  debts  contracted  by  him  as 
factor  (d).  If,  indeed,  he  has  a  commission  del  credere^  he  may  set 
off  any  claim  due  to  him  as  factor  against  a  claim  by  the  debtor  on 
him  individually ;  because,  in  that  case,  he  is  liable  directly  to  his 
constituent,  and  has  a  claim  at  his  own  instance  against  the  debtor, 
which  may,  therefore,  be  set  off  against  his  private  debt  (e).    But 


(a)  Erek.  ill.  4,  20  ;  2  BeU,  128. 

(b)  2  BeU,  127  et  seq. 

(c)  AnUa,  p.  549;  2  BeU,  129.  The 
doctrine  was  adopted  in  Stewart  v. 
Bisset,  15  Feb.  1779,  Morr.  App.  to 
Compensation,  No.  2,  where  a  mer- 
chant, who  had  got  money  from  the 
debtor  in  a  biU  to  pay  it  for  his  behoof, 
was  found  accountable  for  the  money  to 
the  creditor  in  the  biU  upon  the  debtor's 
bankruptcy,  without  regard  to  his 
haying  set  off  the  money  against  a 


debt  due  by  the  remitter  to  himself. 
But  giving  a  delivery  order  as  collateral 
security  for  payment  of  bills,  is  not 
the  same  as  pledging  the  goods;  and  it 
wiU  authorize  retention  for  other  debts 
after  the  bills  are  paid ;  Hamilton  v. 
Western  Bank,  13  Dec.  1856,  19  D. 
152. 

(d)  2  BeU,  132. 

(e)  Ibid. ;  Grove  v.  Dubois,  1  T.  R. 
115,  by  which  decision,  in  another  cnsc 
of  Bize  V.  Dickason,    1   T.  R.   285, 
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the  principal  has  also  an  independent  claim  against  the  debtor  in 
addition  to  the  factor's  guarantee ;  and  hence  the  debtor  cannot,  on 
the  factor's  failure,  compensate  his  claim,  if  made  by  the  principal, 
hj  the  factor's  private  debt  (a)  ;  while  the  principal,  to  make  good 
his  own  claim  against  the  debtor,  may  set  it  off  against  a  claim  due 
by  himself  to  that  debtor  (6).     If,  however,  the  factor  deals  in  his 
own  name,  any  person  transacting  with  him  may  set  off  the  factoids 
private  debts  against  the  latter's  engagements  to  him  (c)  ;  while,  on 
the  other  hand,  the  factor's  engagements  in  such  a  case,  being  con- 
tracted merely  in  his  own  name,  cannot  be  set  oS  against  separate 
claims  by  the  principal,  seeing  the  latter  is  no  direct  party  to  the 
transaction,  but  has  merely  a  personal  claim  against  the  factor  on 
account  of  it.     This  personal  claim  is  different  from  the  real  ri^t 
already  considered  (d),  which  a  principal  has  in  effects,  or  even 
money  that  is  merely  entrusted  to  his  factor,  so  long  as  it  can  be 
distinguished  from  the  rest  of  the  factor's  property. 

It  has  been  decided,  that  a  claim  by  the  trustee  for  the  credit(»i 
of  the  holder  of  a  bill,  for  the  fund  in  the  drawer's  hands,  by  virtue 
of  a  protest  for  non-acceptance,  cannot  be  compensated  by  a  coun- 
ter claim  made  against  him  by  the  trustee  for  the  drawer's  credi- 
tors, for  the  amount  of  a  bill  subsequently  granted  to  him  by  the 


the  point  was  held  to  be  completely 
settled. 

(a)  2  Bell,  132.  The  principal's 
right  in  such  a  case  to  claim  directly 
against  the  purchaser  of  goods  sold  on 
his  account,  f  qr  the  price,  was  recognised 
in  ex  parte  Murray^  Cooke's  B.  L.  384. 

(P)  Ferrier  v.  The  British  Linen 
Company^  20  Nov.  1807,  M.  Appx.  e. 
Bank,  No.  1. 

(c)  Baxter  v.  Bell  and  Maxwell^  17 
Dec.  1800,  Morr.  Part  i.  App.  v.  Com- 
pensation, p.  5.  In  this  case  the  de- 
fenders, being  debtors  for  the  price  of 
goods  sold  to  them  by  a  merchant  in 
his  own  name  (though  really  for  behoof 
of  a  person  who  had  consigned  them 
to  him, — a  fact  which  the  buyers  did 
not  know),  were  found  entitled,  on  his 
bankruptcy,  to  set  off  the  price  against 
a  bill  due  to  them  by  him  indiyidually. 


A  similar  decision  was  given  regardiDg 
a  counter  claim  pleaded  under  the  like 
circumstances    in   HitchineVy   Hunter^ 
and  Co,  v.  Stewart  and  Ninian^  8  Dee. 
1803,  Morr.  14204.    These  dednoBi 
must  be  held  to  overrule  the  earlier 
cases  of  Alison  v.  Fairholms^  Nov.  1765, 
M.  15132,  and  Belches  v.  Johnston^  81 
Jan.  1770,  Morr.  Part  i.  of  App.  to 
Compensation,  1,  in  so  far  as  theju^ 
of  a  contrary  tendency.     For  an  tc- 
count  of  the  first  of  these  cases,  vOt 
p.  544.    The  doctrine  now  stated  wai 
adopted  in    England   by   the  Coort 
of  King^s  Bench  in  George  v.  Clag^f^ 
7  T.  R.  859,  in  conformity  with  apr^ 
vious  case,  Rabone  v.  Williams^  ctteu 
in  7  T.  R.  360,  note,  in  which  Loi^ 
Mansfield  had  laid  down  the  law  to  tbi 
foregoing  effect. 

(</)  Antea,  p.  541  et  9eq, 


Sect,  in.]     CLAIMS  ON  BILLS  AGAINST  BANKRUPT  ESTATE.  •  575 

holder  for  the  price  of  part  of  the  drawer^s  property  purchased  by 
him  (a). 

It  has  been  laid  down,  that,  during  the  subsistence  of  a  partner-  Compensation 

.  ...  ^^  company 

ship,  no  one  partner  can  set  off  a  debt  due  to  himself  individually  bills. 
against  a  company  debt,  seeing  the  company  is  the  proper  debtor, 
and  that,  on  this  principle,  no  debt  due  by  an  individual  partner  can 
be  set  off  against  a  claim  by  a  subsisting  company.  There  cannot, 
it  is  said,  be  a  concursua  debiti  et  crediti  in  either  case,  because  the 
creditor  is  not  the  same  person  with  the  debtor  (b).  But  the  most 
recent  authorities  in  Scotland  appear  to  authorize  this  conclusion, 
that,  as  a  partner  may  be  sued  directly,  even  during  the  subsistence 
of  the  company,  for  the  whole  of  any  company  debt,  he  is  entitled, 
even  then,  to  compensate  such  debt  by  his  own  private  claims, 
because  his  right  of  compensation  should  be  always  commensurate 
with  his  liability  (c).  But  it  does  not  follow  that  a  claim  by  the 
company  can  be  compensated  by  the  debt  of  a  single  partner ;  be- 
cause, although  he  is  liable  for  all  the  company  debts,  the  company 
is  not  liable  for  his  private  debts,  and  hence  there  is  not  in  this  case 
a  eoncurstts  debiti  et  crediti.  When  the  company  is  dissolved,  each 
partner,  being  then  liable  for  the  whole  of  the  company  debts,  is 
entitled  to  compensate  them,  if  payment  of  them  is  demanded  from 
him,  by  any  debts  due  to  himself  privato  nomine  (d).     It  has  been 

(a)  Falconer  v.  Campbell^  22  Jan.  stock  due  to  a  retired  partner,  it  was 
1824,  2  S.  and  D.  630.  held  that  they  might  set  off  against  it 

(b)  2  Bell,  664.  a  payment  made  by  one  of  their  part- 

(c)  This  doctrine  is  contrary  to  that  ners  for  this  individual,  on  account  of 
held  in  Maclcie  v.  Af'Dowal,  29  Nov.  the  debts  of  another  concern,  for  which 
1774,  M.  2575.    But  it  was  laid  down  he  and  they  were  jointly  liable. 

in  the  more  recent  cases  of  Bogle  v.  (J)  This  doctrine  was  established  in 

BaUantyne,  8  July  1793,  M.  2581,  and  Bogle*8  Trustees  v.  Ballantyne,  8  July 

Scott  V.  Hall,  13  June  1809,  F.  C,  in  1793,  M.  2581,  where  it  was  decided, 

both  of  which,  although  the  defence  after  the  fullest  discussion,  that  the 

of  compensation  was  pleaded  by  the  partner  of  a  dissolved  company,  being 

partner  of  a  dissolved  company,  it  was  sued  by  the  creditor  of  a  deceased  part- 

beld  to  be  equally  competent  to  any  ner  for  his  share  of  input  stock,  which 

:>ne  jMurtner,  though  the  company  had  was  a  company  debt,  was  entitled  to 

subBisted  and  been  solvent.     The  au-  set  off  against  it  a  bill  due  to  him  by 

thority  of  these  cases  was  confirmed  in  this  deceased  partner  individually,  al- 

Hussell  V.  APNab^  26  May  1824,  3  S.  though  another  partner,  who  was  sol- 

53,    and  Salmon  v.   Padon^  17  Dec.  vent,  was  a  joint  defender  along  witli 

1824,3  S.  406.    In  the  latter  case,  him;  it  being  held  that,  as  he  was  sued        * 

vrliere  an  action  was  brought  against  a  for  the  whole  debt,  he  had  a  right  to 

ftubsisting  company  for  the  share  of  compensate  it  to  its  full  amount.    The 
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said,  that  this  right  of  compensation  depends  on  the  circumstance 
of  the  company  creditor  asking  decree  against  the  partner  for  hu 
whole  debt,  since  it  is  only  by  being  thus  made  liable  for  the  whole 
of  it  that  he  can  become  entitled  to  compensate  it  to  the  full  amoont 
by  his  private  debt.  If  the  company  creditor,  therefore,  claims  the 
full  debt  only  from  their  bankrupt  estate,  such  a  claim,  it  is  said, 
cannot  be  met  by  compensation  on  the  private  debt  of  a  partner; 
nor  can  any  partner  set  off  his  private  debt,  except  in  so  far  as  the 
company  debt  is  made  his,  by  suing  him  for  it  individually  (a). 
But  the  doctrine  adopted  in  the  cases  already  cited,  even  with 
relation  to  a  subsisting  company,  appears  to  be,  that  a  partner^s 
liability  for  the  company  debts  entitles  him  to  set  off  his  private 
debt  against  it  to  the  full  amount.  Further,  it  has  been  decided,  that 
the  creditor  of  a  company  is  not  only  entitled  to  recover  his  claim 
from  an  individual  partner,  but  may,  after  the  company  is  dissolved 
and  bankrupt,  make  it  good  by  pleading  compensation  or  retention 
of  a  debt  due  by  him  to  that  partner  individually  (b).  This  right, 
indeed,  according  to  the  doctrine  laid  down  in  the  cases  now  cited, 
appears  to  be  applicable  even  while  the  company  subsists ;  because, 
if  a  company  creditor  is  entitled  to  recover  his  claim  against  an  indi- 
vidual partner,  he  must  be  equally  entitled  to  retain  what  he  owes 
to  that  partner,  in  extinction  of  it. 
Compeosation  On  the  authority  of  the  latest  decisions  now  referred  to,  it  has 

obiigants ;        been  held,  that  any  one  of  several  co-obligants  in  a  bond  to  a  bank 
(though  they  are  merely  cautionei's  with  reference  to  another  of  the 

same    doctrine  was    recognised    and  in  Lane*s  Assignees  y.  Slidstone^  5  T.  R 

applied  in  Scott  v.  Hatty  13  June  1809,  493,  and  French  v.  Andrade,  6  T.  R 

F.  C. ;  and  in  a  later  cajse,  RusseU  v.  582. 

APNaby  note  (c),  where  the  First  Divi-  («)  Vide  a  discussion  on  this  subjert 

sion  of  the  Court  proceeded  on  a  review  by  Mr  Bell,  ii.  664-5 ;  also  to  the  bbbh 

of  all  the  preceding  cases.   In  this  case,  purpose,  the  late  Lord  Meadowbtn^^ 

a  claim  by  the  partner  of  a  dissolved  notes  on  the  case  of  Bogle  v.  Ballc»' 

and  bankrupt  banking  company  for  tyne,  as  quoted  2  Bell,  668.     Bat  r*^ 

his  private  debt,  was  found  to  be  com-  Mr  BelPs  note,  ii.  665-6,  with  reg«« 

pensated  by  a  counter  claim  of  his  to  the  interpretation  put  on  the  ^* 

debtor  on  certain  notes  issued  by  the  sion,  BogU  y.  BaUantyne,  in  the  io/f^ 

company,  which  it  was  found  that  he  recent  cases.   It  must  be  now  bsboib^ 

had  a  right  to  recover  from  any  indivi-  that  in  the  Court  of  Session  the  !»• 

dual  partner,  and  consequently  to  set  is  settled  as  laid  down  in  the  text 
off  against  a  debt  due  by  him  to  that  (b)  Russell  y.  3PNaby  575,  do«i(^' 

partner.    The  doctrine  laid  down  in  the  and  (d).    HotchJdss  y.  Rnyal  Ba^  ^ 

toxt  has  been  also  adopted  in  England,  Noy.  1797,  3  Pat.  App.  618. 
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obligants),  may,  as  each  is  liable  for  the  full  debt,  compensate  it  to 
the  full  amount  by  a  debt  due  by  the  bank  to  him  individually  (a). 
This  was  the  doctrine  laid  down  by  the  Court,  though  merely  in 
passing  a  bill  of  suspension.  The  case  was  held  to  be  still  stronger, 
as  being  argued  on  the  assumption  that  the  obligants  had  got  a 
charge  on  the  bond,  because  this  was  considered  as  a  judicial  de- 
mand for  the  full  debt,  which  entitled  them  to  defend  themselves 
by  pleading  compensation  to  the  same  extent. 

When  the  same  company  has  two  firms,  a  debt  claimed  from  one  among  dififer- 
of  the  firms  may  be  compensated  by  a  debt  which  the  creditor  owes 
to  the  other  firm.  The  debtor  and  creditor  are  here  identical  (6). 
When  two  companies  are  distinct  from  each  other,  in  their  partners 
or  otherwise,  but  a  debt  is  contracted  to  a  third  party  under  a  firm 
used  indiscriminately  by  both  companies,  the  creditor,  if  he  does  not 
know  which  company  bound  itself,  may  make  his  claim  against 
either,  or  set  off  his  claim  against  a  debt  due  by  him  to  either  com- 
pany (c).  They  have  both  subjected  themselves  to  this  risk  by 
adopting  the  same  firm.  But  the  creditor,  by  selecting  one  com- 
pany, renounces  all  claim  against  the  other,  since  only  one  of  them 
can  be  bound  to  him.  This  doctrine  has  been  adopted  in  two  cases 
of  claims  made  on  bills  signed  by  such  an  equivocal  firm  (d). 

Compensation  or  retention  is  easily  applied  under  the  foregoinff  Claims  ac- 

,.     .       .  .  .  .  .  quired  after 

limitations,  when  the  debtor  becomes  creditor  of  his  creditor  during  lusoivoncy. 
his  solvency.  But  the  case  is  more  difficult  when  he  acquires  a 
claim  against  him  after  his  insolvency.  If  such  a  claim  is  acquired 
after  the  creditor  is  sequestrated,  or  his  estate  conveyed  to  a  trustee 
for  his  creditors,  there  cannot  be  a  concursus  debiti  et  crediti,  as  the 
bankrupt  is  no  longer  creditor  in  the  debt  due  to  him,  but  is  divested 
of  it  {e)  ;  and  although  his  trustee  or  creditors  must  take  it,  subject 


(a)  Dobson  v.  Christie,  28  Feb.  1835, 
13  S.  582.  A  similar  ground  of  deci- 
sion was  adopted  by  Lord  Jeflfrey,  in 
an  analogous  case,  Allan  v.  Christie, 
Nov.  1835,  where  the  interlocutor  was 
acquiesced  in. 

(6)  WiUiams'  Trustee  v.  Inglis,  13 
June  1809,  F.  C.  ♦ 

(c)  Sir  William  Forbes  v.  Forrester's 
Crs.,  27  Feb.  1798,  2  Bell,  670,  note  1. 
I. 


(d)  Baker  v.  Charlton,  1791,  Peake, 
80;  and  M''Nair  v.  Fleming,  16  July 
1812.  Vide  a  full  account  of  the 
grounds  of  judgment  adopted  by  the 
Lord  Chancellor  in  the  latter  of  these 
cases,  as  given  in  a  note  by  the  late  Sir 
Samuel  Romilly,  2  Bell,  670,  note  1. 
The  case  has  been  reported  by  Mr 
Paton,  vol.  V.  p.  632. 

(e)  2  Bell,  130. 

2  O 
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to  pleas  of  compensation  or  retention  which  previously  attached  to 
it,  yet,  after  his  claim  has  become  vested  in  them,  there  are  no  longer 
termini  habiles  for  raising  a  counter  claim  against  it,  by  acquiring  a 
debt  in  which  he  and  not  they  are  debtors.   But  while  the  bankrupt 
remains  undivested  of  his  estate,  and  consequently  of  the  claim  in 
question,  it  does  not  appear  that  the  debtor  can  be  prevented  from 
setting  off  against  it  a  counter  claim  which  he  acquired,  even  after 
his  bankruptcy,  in  the  fair  course  of  trade,  as  there  is  thus  a  direct 
concursus  debiti  el  creditu     It  will  be  a  good  objection,  however,  to 
the  counter  claim,  that  it  has  been  acquired  in  the  knowledge  of 
the  creditor's  bankruptcy  or  insolvency,  to  create  a  preference.    If 
the  bankrupt  has,  within  sixty  days  of  his  bankruptcy,  entered  into 
a  transaction  in  favour  of  his  debtor,  without  which  he  could  not 
have  been  enabled  to  set  off  the  counter  claim  against  his  debt  to 
the  estate,  such  a  transaction  will  be  reducible  under  the  Act  1696, 
as  amounting  to  a  security.     This  was  the  ground  of  challenge 
pleaded  in  a  case  already  stated  (a),  where,  however,  the  Conrt 
sustained  the  transaction,  as  one  in  the  ordinary  course  of  business. 
The  acquisition  of  a  claim  against  the  bankrupt  from  a  third  paitj, 
with  the  sole  view  of  extinguishing,  by  means  of  it,  a  debt  which 
the  acquirer  owes  to  the  bankrupt,  will  also  exclude  him  from 
setting  it  off  against  his  debt,  because  it  is  not  a  fair  transac- 
tion  in   the  course  of  business,  but  a  fraud   on   that   fair  dis- 
tribution of  the  bankrupt's  funds  which  must  form  the  rule  in 
every  case  of  bankruptcy.      Compensation   and  retention   being 
merely  equitable  remedies,  intended  for  the  relief  of  parties  who 
have  acquired  fairly  the  means  of  pleading  them,  cannot  be  thns 
perverted,  in  fraudem  of  the  other  creditors.      As  sequestration 
is  a  judicial  act,  it  will  be  presumed,  in  questions  of  this  kind, 
after  it  is  awarded,  that  every  person  is  certiorated  of  the  debtor's 
bankruptcy  (6). 
Claims  ac-  The  doctrine  now  laid  down  is  applicable  in  all  cases  where  a 

»  view  to  com-  debtor  acquires  a  claim  against  his  creditor,  after  knowing  of  ^^ 
^^'^^  ^^'         bankruptcy,  for  the  sole  purpose  of  founding  compensation  or  re- 
tention.    For  example,  it  has  been  decided,  that  one  member  of  < 
company  taking  an  indorsation  from  the  company  to  a  bill,  after 
he  knew  that  the  grantor  was  insolvent,  could  not  plead  compen- 
(a)  Hepburn  v.  Bell,  antea,  p.  529,  note  (d).  (b)  2  Bell,  130. 
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sation  on  it  against  a  claim  of  cent  previously  due  by  him  to  the 
granter  (a).  The  principle  on  which  this  case  is  said  to  have  been 
decided  is  applicable  to  this  whole  class  of  cases,  viz.  "  that  if  the 
debtors  of  persons  insolvent  were  to  be  permitted  thus  to  avail  them- 
selves of  assignations  obtained  from  particular  creditors,  it  would  be 
easy  to  disappoint  the  remainder  of  them  of  that  rateable  and  just 
payment  of  debt  to  which  they  are  entitled." 

It  has  been  held  (6),  that  a  prescribed  account  which  was  not  Compensation 
proved  by  the  alleged  debtor's  writ  or  oath,  could  not  be  pleaded  bUL 
in  compensation  of  a  bill.     The  same  rule  would  apply  to  a  plea 
of  compensation  founded  on  a  prescribed  bill  (c).     But  if  the  debt 
18  instructed  by  the  debtor's  writ  or  oath  (d),  it  seems  to  afford 
ground  for  compensation  or  retention. 

Retention  may  be  pleaded  in  case  of  bankruptcy,  to  secure  Betention  to 
future  and  contingent  as  well  as  present  claims.  The  law  of  set-off  gent  claim. 
in  England  depends  now  on  the  statute  6  Geo.  IV.  c.  17,  §§  47,  50, 
according  to  which  set-off  is  allowed,  wherever  mutual  credit  has  been 
given  before  the  issuing  of  a  commission  of  bankruptcy,  and  which 
has  thus  superseded  various  anomalies  that  arose  under  the  previous 
enactments  (e).  In  Scotland,  where  retention  is  a  right  at  common 
law,  it  is  suiEcient,  whether  there  has  been  mutual  credit  before  the 
bankruptcy  or  not,  that  a  person  should,  at  the  time  of  exercising 
it,  have  any  claim,  however  distant  or  contingent,  against  the  other 
party.  It  has  been  decided,  for  instance,  that  even  the  plea  of 
compensation  might  be  elided  by  retention  in  security  of  such  a 
claim  (/)  ;  so  that  the  debtor  in  a  bond  was  excluded  from  pleading 
compensation  on  a  bill  due  to  him  by  the  charger,  by  the  right  of 
the  latter  to  retain  the  bill-debt  till  he  was  relieved  from  a  cautionary 
obligation  which  he  had  contracted  for  the  other  party.  It  follows, 
that  the  drawer  or  indorser  of  a  bill  or  note,  the  former  of  whom. 


(a)  Cauvin  v.  Robertson^  18  June 
1783,  Morr.  2581. 

(b)  Clark  Y.  Buchanan,  6  Aug.  1773, 
Morr.  2664.  The  account  was  pre- 
scribed before  the  bill  was  granted ; 
and  even  had  it  not  been  prescribed, 
could  not  have  been  pleaded  in  de- 
fence, as  both  parties  were  solvent. 

(c)  See  antea,  p.  460. 


(rf)  Antea,  p.  479. 

(e)  A  short  statement  of  the  leading 
points  decided  under  these  enactments 
was  given  in  the  first  edition  ;  but  it 
b  now  expunged  as  unnecessary. 

(/)  Irvine  v.  Memies,  10  July  1711, 
M.  2686.  Vide  also,  to  the  same  effect, 
BrougKs  Creditors  v.  Jollie,  26  Nov. 
1793,  M.  2585. 
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with  reference  to  the  acceptor  or  granter,  drawer  or  prior  indorser, 
and  the  latter  with  reference  to  the  acceptor,  is  a  cautioner,  as  well 
as  any  obligant  on  the  bill  or  note,  who  is  truly  a  cautioner,  as  to 
other  parties,  may  retain  any  right  or  fund  in  his  possession  belong- 
ing to  such  parties,  or  any  debt  due  by  him  to  them  in  security  of 
his  claim  of  relief,  though  the  holder  of  the  bill  or  note  has  not  yet 
made  a  claim  on  him. 

The  application  of  this  doctrine  to  such  claims,  on  accommoda- 
tion-bills and  notes,  shall  be  considered  in  connection  with  what  b 
now  to  be  explained  as  to  cross-bills. 
Cross-bills  It  has  been  shown  that,  in  Scotland,  any  party  to  a  bill  or  note, 

soirentT   ^     who,  though  directly  bound  to  the  holder,  is  a  surety  as  to  another 

party,  has  a  right,  as  surety,  to  claim  on  that  party's  estate,  either 
on  paying  the  bill  or  note  to  the  holder,  or  for  the  surplus  dividends 
accruing  to  it  from  that  estate,  after  the  holder's  claim  has  been 
satisfied ;  and  he  has  also  a  right  of  retention,  as  now  explained. 
Cross-bills  or  notes  are  not  therefore  indispensable  in  Scotland  to 
secure  relief  to  such  a  party,  either  by  ranking  or  retention ;  nor, 
indeed,  are  they  necessary  in  England  (since  the  49  Geo.  HI.  c 
121,  §  8,  which  is  repeated  by  6  Geo.  IV.  c.  16,  §  52),  to  enable 
him  to  rank  on  the  estate  of  the  person  accommodated,  as  these 
enactments  authorize  any  person  who  has  become  bound  as  suretr 
for  another,  to  stand  in  place  of  the  principal  creditor,  if  he  has 
proved  the  debt,  so  far  as  he  has  paid  it  or  any  part  thereof ;  or,  if 
the  creditor  has  not  proved,  to  prove  his  own  demand  in  respect  of 
such  payment  directly  against  the  principal  debtor's  estate.     Cross- 
bills, however,  are  useful  as  affording  a  direct  ground  of  claim, 
which  cannot  be  redargued,  unless  by  instructing,  in  Scotland,  bj 
his  writ  or  oath,  that  no  value  was  given  for  them.     These  docu- 
ments are  either  granted  in  exchange  for  each  other,  as  when  two 
parties   accept  bills  or  grant  notes  reciprocally  for  each  others 
accommodation,  on  the  understanding  that  each  party  is  to  retire 
his  own  note  or  acceptance ;  or  when  a  party,  who  has  signed  s  bill 
or  note  for  another  person's  accommodation,  gets  from  him  what 
is   called   an   indemnity- bill  or   note,   not  to   accommodate  h^ 
(although  he  may  circulate  it,  if  granted  to  him  without  restric- 
tion), but  on  which  he  may  claim  for  relief,  if  he  is  obliged  to  p»y 
the  other  bill  or  note.     Bills  or  notes  granted  by  third  parties  to  the 
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party  accommodated,  and  only  transferred  by  him,  may  be  thus 
employed  (a). 

A  party  receiving  a  cross-bill  is  not  an  onerous  holder,  except  in  so 
far  as  he  has  given  value  for  it  in  the  bill  or  note  exchanged  for  it  (b). 
But  the  presumption  of  full  value  cannot,  in  Scotland,  be  restricted 
to  the  effect  now  mentioned,  except  by  the  holder's  oath  or  writ.  His 
books  will,  in  general,  afford  the  best  evidence  of  the  real  transaction. 
It  is  not  indispensable  to  such  a  course  of  dealing,  that,  for  each  bill 
or  note,  there  should  be  a  counter  bill  or  note  corresponding  with  it  in 
amount,  date,  term  of  payment,  and  everything  else  (c).  But  their 
discrepancy,  in  any  of  these  respects,  will  be  a  circumstance  to  prove 
that  they  were  not  granted  in  exchange  for  each  other  (d) ;  and  strong 
contrary  evidence,  as  entries  in  the  books  of  the  parties,  or  a  written 
agreement  between  them  to  grant  such  accommodations,  or  stipula- 
tions that  each  party  should  pay  his  own  acceptances  (e),  or  letters 
showing  that  the  bills  were  granted  for  each  other,  will  be  required 
to  show,  either  that  they  were  truly  exchanged  (/),  or  that  one  of 
the  parties  got  the  bills  which  he  holds  merely  to  secure  his  relief. 
When  one  or  other  of  these  facts  is  established,  the  right  of  either  * 
party  must  depend  on  the  fulfilment  of  his  obligation  under  the 
counter  bill  or  note,  since  it  is  the  only  value  that  he  gave.  If 
neither  party  negotiates  the  documents,  no  claim  can  be  made  on 
either  of  them,  as  they  neutralize  each  other.  If  one  of  them  is 
transferred  to  a  third  party,  the  original  party  who  retains  the  other 
cannot  claim  on  it,  except  in  so  far  as  he  pays  the  counter  docu- 

(o)  In  ex  parte  Clanricarde,  Cooke,  ever,  was  paid  at  the  time,  as  was  said, 

B.  L.  182,  there  were  documents  of  to  finish  the  transaction.     There  was 

this  kind  on  both  sides.      Vide  also  also  a  difference  of  a  few  days  between 

Buckler  v.  Btittivant,  note  (c).  the  periods  when  some  of  the  counter 

(6)  Ex  parte  Bean/ay^  Cooke,  180.  bills  respectively  fell  due.     But  the 

(c)   Vide  ex  parte  Alaydwell^  Cooke,  account,  as  contained  in  the  books  of 

B.  L.  180.     In  Buckler  v.  Bnttivant,  the  parties,  showed  that  none  of  the 

8  East.  72,  certain  bills  were  held  to  biUs  had  been  granted  for  any  other 

be  given  in  exchange  for  each  other,  consideration  but  for  each  other,  and 

although  one  of  them  differed  a  few  the  correspondence  between  the  parties 

shillings  from  the  amount  of  the  coun-  proved  that  they  were  mutual  accom- 

terbill,  although  another  corresponded  modations. 
in  amount,  not  with  any  one  counter  (</)  Bayley,  430. 

bill,  but  with  two  bills  taken  together ;  (e)    Cowley    v.   Dunlop^    7   T.   R. 

and  though  there  was  a  difference  of  5G5. 

five  shillings    between    the  opposite  (/)  Vide  Buckler  v.  Btittivant^  note 

sides  of  the  account ;  which  sum,  how-  (<•). 
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ment.  If  both  are  negotiated,  each  party  must  retire  the  document 
for  which  he  was  properly  bound ;  and  the  mutual  obligations  will 
thus  be  extinguished.  When  each  party  is  acceptor  or  granter  of 
the  bill  or  note  which  he  has  bound  himself  to  retire,  the  possession, 
by  each,  of  his  own  note  or  acceptance,  will  be  sufficient  to  show 
that  the  transaction  is  closed.  But  if  the  other  party  is  acceptor  or 
granter,  and  the  real  debtor's  obligation  is  contained  in  a  separate 
missive,  the  acceptor  or  granter,  being  primary  obligant  ea  facie  of 
the  bill  or  note,  ought,  for  his  own  safety,  to  get  possession  of  it,  and 
is  thereupon  bound  to  grant  an  acknowledgment  that  it  was  paid  by 
the  other  party,  which  will  prove  the  implement  of  his  obligation. 

These  rules,  which  have  been  stated  on  the  supposition  of  each 
party  continuing  solvent,  are  also  applicable,  under  some  modifica- 
tions, on  the  bankruptcy  of  both  or  either  of  them. 

In  England,  the  original  doctrine  as  to  all  cross-bills  appean  to 
have  been,  that  each  bill  constituted  an  absolute  debt  from  the  time 
of  granting  it ;  and  that  therefore  each  party  was  entitled  to  prove 
against  the  other  party's  estate,  on  the  bill  which  he  held,  whether 
he  had  fulfilled  his  obligations  on  the  other  or  not  (a).  Accord- 
ingly, the  holder  of  each  bill  was  allowed  to  prove  for  it  under  the 
debtor's  commission  of  bankruptcy,  even  though  he  had  not  been 
required  to  pay  the  other  bill  (6).  This  could  only  have  been 
allowed  on  the  supposition  of  each  bill  being  an  absolute  debt 
before  the  bankruptcy ;  because,  otherwise,  it  would  have  resolved 
into  an  ordinary  contingent  debt,  which,  till  the  49  Geo.  III.  c.  121, 
could  not  in  any  case  be  proved  under  the  commission.  But  at  last 
the  Court  of  Chancery  exerted  its  equitable  powers  in  determin- 
ing, that,  though  the  holder  of  such  a  bill  or  note  might  prove, 
the  dividends  set  apart  for  him  must  be  suspended  till  he  dis- 
charged his  obligations  on  the  counter  document  (c).     It  has  been 


(a)  Cullen,  133-4.  This  doctrine 
is  implied  in  Rolfe  v.  Caslon,  2  H.  Bl. 
670,  and  Cowley  v.  Dunlop,  7  T.  R. 
665. 

(6)  Ex  parte  MaydweU^  Cooke,  180 ; 
ex  parte  Bloxham^  8  Ves.  231. 

(r)  Ex  parte  Bloxham^  note  (6) ; 
Bayley,  424-5.  The  same  principle 
was  applied  in  Sarratt  v.  Atutin,  4 
Taunt.  204,  where  it  was  held,  that 


the  claim  on  such  a  document,  being 
neither  an  absolute  debt  nor  a  futoie 
debt,  under  the  7  Geo.  I.  c  31,  bot 
altogether  a  contingent  debt,  oooki 
not  support  a  petition  for  a  commii- 
sion  of  bankruptcy.  The  authority 
of  this  case  was  recognised  in  Solarit 
ex  parte,  2  D.  and  Ch.  261,  where  it 
was  decided,  that  the  assignees  of  a 
party  who  had  got  a  third  party *8  ac*. 
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doubted  (a)  whether  such  bills  can  even  be  proved  till  the  counter 
bills  have  been  retired ;  and  it  has  been  remarked  (6),  that  if  they 
may  be  proved,  and  a  dividend  set  apart  for  them,  on  the  ground  of 
their  forming  an  absolute  debt,  on  the  same  ground  the  dividend 
ought  to  be  paid,  whether  the  counter  document  has  been  retired 
or  not.  But  the  later  authorities  seem  to  lead  to  the  result,  that 
they  may  be  proved,  although  the  dividends  on  them  will  be  sus- 
pended (c). 

In  Scotland  we  have  escaped  from  these  dilBculties  by  consider- 
ing such  securities  from  the  first  as  contingent  debts,  depending 
each  on  payment  of  the  other,  but  allowing  them,  like  other  con- 
tingent debts,  to  be  ranked,  and  to  have  dividends  set  apart  for 
them,  though  not  to  be  paid  till  the  condition  becomes  absolute  (d). 
The  holder  of  such  a  security,  if  he  has  indorsed  it  to  a  third  party, 
seems  entitled  to  retain  any  debts  due  by  him  to  the  other  party, 
till  he  is  relieved  from  his  liability  on  the  bill  or  note  thus  indorsed, 
which  the  other  party  is  bound  to  retire.  Some  difficulties,  how- 
ever, have  arisen  in  the  application  of  these  simple  principles  ;  and 
the  decisions  in  the  few  cases  which  have  occurred,  as  they  pro-  * 
ceeded  on  separate  grounds,  can  scarcely  be  said  to  have  established 
any  fixed  rule. 

In  the  first  case  (e),  bills  accepted  by  one  party  for  another  Nuimey. 
party's  accommodation,  had  been  transferred  by  the  latter  to  third 
parties  ;  and  the  acceptor,  on  the  other  hand,  retained  counter  notes, 
which  the  other  party  had  granted  to  him,  in  his  own  possession. 
These  notes,  therefore,  while  in  his  hands,  were  merely  securities 
for  his  relief  from  his  own  acceptances.     Although  they  appeared 

ceptances  from  a  house  (the  drawer's),  (a)  Cooke,  183.       Vide  also  three 

in  return  for  acceptances  of  his  to  them,  cases  to  the  same  effect,  cited  ibid.^  viz. 

which  were  not  fully  paid,  though  a  ex  parte  Curtis^  ex  parte  Lee^  and  ex 

composition  on  them  was  drawn  from  parte  Brown,    The  last  case,  and  two 

his  estate,   could  not  prove  on  the  other  cases  to  the  same  effect,  viz.  ex 

acceptances  which  he  held  against  the  parte  Evrettj  and  ex  parte  Ward,  are 

estate  of  the  drawers.     As  the  bills  also  cited  in  Sitrratt  v.  Austin,  4  Taunt. 

which  formed  the  consideration  for  204. 

giving   these   acceptalices   had   been  (6)  Cullen,  134,  note  48. 

ranked  on  the  same  estate,  it  was  held,  (c)  Vide  note  (c),  p.  582. 

that  to   rank  them  also  on  it  while  (d)  Gibb  v.  Brock,  12  May  1838,  16 

tlie  counter  acceptances  were  unpaid,  S.  1002. 

w  ould  have  been  to  rank  the  same  debt  (c)  Nairnc  v.   Cranstoun,   13  May 

twice.  1796,  M.  2597. 
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to  relate  to  a  separate  debt,  they  did  in  fact  relate  to  the  same 
debt,  and  could  have  no  more  effect  in  the  holder's  favour,  iirith 
reference  to  it,  than  a  simple  letter  of  relief  to  him  from  the  other 
party.     Such  a  letter  could  not  have  given  him  a  claim  against  the 
other  party,  unless  so  far  as  he  paid  the  debt ;  and  on  the  other 
party's  bankruptcy,  and  the  holder  of  the  negotiated  bills  ranking 
for  their  full  amount  on  his  estate,  no  such  missive,  whether  in 
the  form  of  a  counter  note  or  a  letter  of  relief,  could  entitle  him, 
as  mere  surety,  to  rank  again  for  the  same  debt.     But  the  decision 
seems  to  have  involved  this  principle  of  double  ranking.     Laidlaw, 
one  of  the  parties,  had  accepted  bills  for  the  accommodation  of 
Forrester  and  Company,  who,  on  the  other  hand,  granted  him  their 
promissory-notes  for  the  same  sums.     Both  parties  failed,  Forrester 
and  Company  having  previously  indorsed  away  Laidlaw's  accept- 
ances for  value,  but  Laidlaw  retaining  their  notes.     The  holders  of 
the  acceptances  ranked  for  their  amount  on  Laidlaw's  estate,  from 
which  they  drew  10s.  per  pound,  and  also  on  the  estate  of  Forrester 
and  Company,  from  which  it  was  supposed  that  they  would  draw 
5s.  more.     On  the  other  hand,  Laidlaw's  trustee  having  claimed  to 
be  ranked  on  Forrester  and  Company's  estate  for  their  promissorr- 
notes,  it  was  objected  that  Forrester  and  Company,  having  already 
ranked  the  holder  of  the  bills,  as  principal  creditor,  for  their  full 
amount,  could  not  be  bound  to  rank  Laidlaw,  who  was  merely 
surety,  a  second  time  for  the  same  debt ;  the  notes,  it  was  said, 
being  only  obligations  of  relief  to  him  for  that  debt,  though  ap 
parently  distinct  documents.      On   these  grounds,  Forrester  and 
Company's  trustee  pleaded  that  they  were  entitled  to  retain  the 
dividends  corresponding  to  the  promissory-notes,  unless  Laidlaw's 
trustee  relieved  their  estate  altogether  from  the  ranking  on  his 
acceptances,  by  paying  their  full  amount  ;  in  which  case  he  would 
be  entitled  to  rank  as  surety  in  place  of  the  holders  of  these  accept 
ances.     But  the  Court  of  Session  decided  that  the  notes  must  be 
ranked  for  their  full  amount.     The  soundness  of  this  decision  has 
been  questioned  by  some  of  the  Court  in  a  recent  case  (a),  as  well 
as  by  a  learned  author  (b),  and  it  appears  to  be  extremely  doubtful 

(a)  Newhifjijiug  and  Company's  I'ru.s-  (h)  1  Bell,  52S. 

hc\.  Ifeywood^  Collins^  and  (^ompnmjs 
Truster^  12  Nov.  1S28,  2  S.  481. 
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If  the  promissory-notes  related  to  the  same  debt  with  Laidlaw's 
acceptances,  and  formed  merely  an  obligation  to  relieve  him  from 
them,  his  trustee  could  not  rank  on  them,  more  than  on  a  clause  of 
relief  on  a  bond,  in  his  right  as  surety,  while  the  holder  of  the  bills 
was  ranked  on  the  same  estate  for  the  same  debt  as  principal  cre- 
ditor. It  was  said  that,  if  the  notes  were  not  ranked,  Forrester  and 
Company's  estate,  having  drawn  full  value  for  the  bills,  would  profit 
to  the  extent  of  10s.  per  pound,  received  by  the  holders  of  the  bills 
from  Laidlaw's  estate,  besides  the  5s.  per  pound  of  shortcoming  on 
their  own  estate,  which  was  only  to  pay  5s.  per  pound  on  the  bills  ; 
so  that  thus  their  estate  must  have  gained  15s.  per  pound  by  taking 
Laidlaw's  acceptances,  without  giving  value  in  return.  But  this 
argument  would  have  been  equally  applicable,  although  Laidlaw, 
instead  of  getting  the  notes,  had  got  merely  a  counter  obligation  of 
relief ;  in  which  case  he  would  equally  have  benefited  Forrester  and 
Company's  estate,  without  receiving  ultimately  any  value  in  return. 
The  value  which  he  took  for  the  bills  was  an  obligation  of  relief,  in 
the  form  of  a  promissory-note,  which  was  intended,  if  both  parties 
had  remained  solvent,  to  enable  him,  on  paying  the  acceptances,  to 
make  good  his  relief  to  the  full  amount.  But  it  could  not  have 
been  meant,  as  it  would  have  been  a  fraud  on  the  granter's  other 
creditors,  to  set  up  these  notes,  with  a  view  to  his  failure,  as  fictitious 
securities,  under  which  the  holder  or  his  creditors  might  claim  for 
their  full  amount  on  the  granter^s  estate,  though  they  had  only  paid 
a  small  dividend  on  the  acceptances,  which  formed  the  consideration 
for  them.  As  Laidlaw  received  the  notes  only  as  sureties  for  the 
acceptances,  neither  he  nor  his  creditors  could  rank  for  them,  while 
the  holder  of  the  acceptances  ranked  for  them  on  the  same  estate. 
The  only  fair  result  would  have  been  that  adopted  in  England 
under  similar  circumstances,  viz.  that  the  dividends  on  the  notes 
from  the  granter's  estate  should  have  been  suspended,  till  Laidlaw's 
creditors  relieved  the  granter^s  estate  from  the  bills,  in  which  event 
his  creditors  would  rank  on  the  notes,  as  coming  in  place  of  the  bills. 

Another  of  these  cases  alluded  to  (a),  though  decided  by  the  CurtU  v. 
Court  of  Session  prior  to  the  case  now  mentioned,  was  decided  sub- 
sequently to  it  in  the  House  of  Lords.     In  this  case,  three  several 

(a)  Curtis  and  Others  v.  Chippeu-      of  Ix)rds  on  23d  Feb.  1797,  Morr.  2589, 
dale,  9  Dec.  1794,  decided  by  the  Houjsc      3  Pat.  App.  540. 


Chippendale. 
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houses,  M' Alpine  and  Company  in  Scotland,  and  Livesaj,  Ha^ 
grave,  and  Company,  and  Lewis  and  Potter,  both  of  London, 
agreed  to  exchange  bills  to  support  each  other's  credit.    Accord- 
ingly, M* Alpine  and  Company  gave  bills  to  both  the  other  houses, 
drawn  by  themselves,  and  accepted,  either  by  some  of  their  corre- 
spondents, or  by  a  fictitious  firm  assumed  by  themselves.     Many  of 
these  bills  Livesay,  Hargrave,  and  Company,  and  Lewis  and  Potter 
indorsed  to  .their   bankers,  Gibson  and  Johnson,  in  security  of 
advances  made  to  them.     On  the  other  hand,  both  these  houses, 
viz.  Livesay  and  Co.,  and  Lewis  and  Potter,  gave  M^ Alpine  and 
Company  a  number  of  bills  drawn  by  them  respectively  on  Gibson 
and  Johnson,  by  whom  they  were  accepted.      But  it  is  a  circum- 
stance which  has  been  overlooked,  till  it  was  first  noticed  by  a  late 
author  (a),  that  M^Alpine  and  Company  gave  either  cash  or  good 
bills,  which  were  regularly  paid,  for  nearly  the  full  araoimt  of 
Gibson  and  Johnson's  acceptances  which  they  received  (b) ;  and 
that  thus  they  were  onerous  holders  of  these  acceptances,  indepen- 
dently of  all  claim  on  the  other  bills  which  they  had  given.    In  these 
circumstances,  all  the  four  houses  already  mentioned  having  become 
bankrupt,  the  holders  of  the  bills  accepted  by  Gibson  and  Johnson, 
which  M^ Alpine  and  Company  had  received  from  the  two  other 
houses  and  indorsed  away,  ranked  for  them  on  Gibson  and  John- 
son's estate ;  and,  on  the  other  hand,  Gibson  and  Johnson's  assig- 
nees claimed  on  the  estate  of  M^ Alpine  and  Company  for  those  bills 
which  the  latter  had  given  to  Livesay,  Hargrave,  and  Company,  or 
Lewis  and  Potter,  and  which  these  two  houses  had  indorsed  for 
value  to  Gibson  and  Johnson.     But  the  holders  of  Gibson  and 
Johnson's  acceptances,  besides  ranking  on  their  estate  as  acceptors, 
had  likewise  ranked  for  them  on  the  estate  of  M^ Alpine  and  Com- 
pany as  indorsers;   and  therefore  the  trustee  of  M^ Alpine  and 
Company  pleaded  retention  of  the  dividends  claimed  by  Gibson 
and  Johnson's  assignees  on  their  bills,  in  order  to  relieve  M^ Alpine 
and  Company's  estate  from  the  dividend  with  which  they  were 
burdened  for  Gibson  and  Johnson's  acceptances,  and  for  which  the 

(a)  Glen,  2d  edition,  369.  in  his  case  as  respondent  in  the  Howe 

{b)  This  fact  is  stated  in  detail,  both  of  Lords,  p.  2,  and  is  not  denied  bj 

in  the  memorial  for  M^  Alpine  and  Co.'s  the  other  parties. 

Trustee,  in  the  Court  of  Session,  and 
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latter  were  the  proper  debtors.  The  majority  of  the  Court  of 
Session  sustained  this  plea  of  retention,  holding  that,  with  reference 
to  Gibson  and  Johnson's  acceptances,  M^Alpine  and  Company 
were  in  the  condition  of  cautioners,  and  were  thus  entitled  to  make 
good  their  claim  of  relief  from  these  acceptances,  by  retaining,  in 
security  of  it,  any  debt  due  by  them  to  the  principal  debtor.  The 
Court  therefore  deducted  from  Gibson  and  Johnson's  claim  against 
M* Alpine  and  Company's  estate,  the  dividend  which  the  latter  had 
paid  on  account  of  the  acceptances  of  the  former,  and  ranked 
Gibson  and  Johnson  only  for  the  balance.  But  the  House  of 
Lords  reversed  this  judgment,  by  repelling  the  plea  of  retention, 
and  ordering  that  Gibson  and  Johnson's  assignees  should  be  ranked 
for  their  full  claim.  It  does  not  appear  distinctly  on  what  ground 
this  reversal  proceeded ;  but  there  were  some  special  pleas  in  the 
case  which  render  it  not  improbable  that  it  proceeded  on  them, 
rather  than  on  the  general  grounds  that  have  been  sometimes  sup- 
posed. One  special  ground  of  argument  was  strongly  urged  in  the 
appeal,  viz.  that  as  this  was  a  claim  between  one  bankrupt  estate 
in  Scotland  and  another  in  England,  it  ought  to  be  regulated  by 
the  bankrupt  laws  of  these  two  countries ;  that  the  bankrupt  laws 
of  both  countries  then  coincided  on  this  subject,  inasmuch  as  the 
English  bankrupt  law  excluded  all  claims  which  were  not  due  at  the 
time  of  the  act  of  bankruptcy,  and  consequently  excluded  this  con- 
tingent claim  by  M^ Alpine  and  Company,  while  the  Scotch  Bank- 
rupt Act,  23  Geo.  III.  c.  18,  under  which  the  sequestration  of 
M^ Alpine  and  Company  was  awarded,  declares,  §  22,  "  That  the 
whole  estate,  whether  personal  or  real,  belonging  to  the  bankrupt 
at  the  period  of  the  sequestration,  shall  become  a  fund  of  division 
among  those  who  were  his  creditors  prior  to  the  date  of  the  appli- 
cation, and  none  else,  according  to  their  due  order  of  preference ; " 
and  which  statute,  although  it  elsewhere,  §  34,  provides  for  debts 
payable  after  the  sequestration,  does  not  include  contingent  claims. 
Thus,  as  was  argued,  there  was  no  ground  for  pleading  compen- 
sation or  retention,  on  the  claim  of  relief  in  question,  against 
Gibson  and  Johnson's  estate,  since  it  could  not  be  made  available 
against  them  by  the  bankrupt  law  either  of  Scotland  or  England. 
This  was  the  argument  urged  most  strongly  by  the  appellant ;  and 
it  is  not  unlikely  that  it  influenced  the  judgment,  more  especially  as 
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that  judgment  is  not  proved  to  have  proceeded  on  any  of  the  rea- 
sons generally  assigned  for  it.  It  has  been  said  (a),  in  explanation 
of  the  judgment,  that  to  have  allowed  M' Alpine  and  Company's 
claim  for  relief  from  Gibson  and  Johnson's  acceptances  to  form  a 
ground  of  set-off  against  the  claim  of  the  latter,  would  have  been 
to  rank  these  acceptances  twice  on  their  estate,  since  the  holders  of 
the  acceptances  had  already  ranked  for  them.  It  may,  however,  be 
answered,  that  M^ Alpine  and  Company  did  not,  by  the  proceeding 
in  question,  rank  on  Gibson  and  Johnson's  estate,  but  merely 
exercised  a  right  of  retention  over  a  debt  which  they  themselves 
owed  to  these  parties,  in  order  to  secure  their  claim  of  relief.  There 
could  not,  indeed,  have  been  room  for  retention,  if  M^ Alpine  and 
Company  had,  as  has  been  supposed,  merely  received  Gibson  and 
Johnson's  acceptances  from  Livesay,  Hargrave,  and  Company,  in 
exchange  for  their  own  bills,  under  the  agreement  for  mutual  ac- 
commodations. They  might,  no  doubt,  have  pleaded  their  claim  of 
indemnity  as  a  ground  for  withholding  payment  of  their  own  bills, 
while  in  the  hands  of  Livesay,  Hargrave,  and  Company ;  becansc 
these  bills,  so  long  as  Livesay,  Hargrave,  and  Company  retained 
them,  were  merely  guarantees  of  their  relief  from  their  own  counter 
acceptances,  and  could  not  therefore  be  so  employed  by  them  till 
they  had  retired  these  acceptances.  But  when  these  bills  were 
indorsed  by  Livesay,  Hargrave,  and  Company  for  value,  they 
became  to  the  holders  vouchers  of  debt  independent  of  the  counter 
bills ;  and  as  they  were  granted  at  first,  as  well  as  these  counter 
bills,  for  the  purpose  of  being  negotiated,  it  was  part  of  the  original 
agreement  that  each  party  should  retire  his  own  bills  from  the 
holders,  without  reference  to  the  counter  bills.  This  obligation  was 
in  part  discharged  as  to  the  bills  given  by  Livesay,  Hargrave,  and 
Company,  by  ranking  them  on  the  estate  of  Gibson  and  Johnson, 
the  acceptors.  But  they  were  also  ranked  on  the  estate  of  M^ Alpine 
and  Company,  as  indorsers ;  and  the  question  was,  what  claim  of 
relief  M^ Alpine  and  Company  had  for  this  payment.  Now,  they 
could  have  no  such  claim,  except  in  so  far  as  they  had  got  the  bills 
onerously ;  and  if  they  had  acquired  them  only  in  consideration  of 
their  own  counter  bills,  their  right  could  not  be  onerous,  till  they 
fulfilled  the  condition  on  which  the  bills  were  obtained,  by  paying 

(«)  1  Bell,  580. 
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a  dividend  on  their  own  bills,  which  had  been  given  as  a  considera- 
tion for  them.  They  could  not  therefore,  on  the  supposition  now 
stated,  have  withheld  the  dividends  on  their  own  bills  from  Gibson 
and  Johnson,  to  secure  their  relief  from  Gibson  and  Johnson's 
acceptances,  because  it  was  only  on  paying  these  dividends  that  they 
became  onerous  holders  of  Gibson  and  Johnson's  acceptances,  so 
as  to  acquire  such  a  right  of  relief.  The  observations,  therefore, 
of  a  learned  author  (a)  on  this  subject  would  be  well  founded,  if 
M* Alpine  and  Company  had  given  no  value  for  Gibson  and  John- 
son's acceptances  received  by  them  from  the  London  houses,  except- 
ing their  own  counter  acceptances.  But  it  has  been  shown  that 
they  had  given  full  value  for  most  of  Gibson  and  Johnson's  accept- 
ances in  cash  and  good  bills,  independently  altogether  of  their  own 
counter  bills;  and  as  their  estate  had  paid  a  dividend  on  these 
acceptances,  for  which  the  acceptors  were  properly  liable,  it  would 
appear  that,  when  the  latter  claimed  dividends  from  them  on  any 
other  bills,  they  were  entitled  to  retain  these  dividends  in  security 
of  their  relief  for  what  they  had  thus  paid.  This  was  not  to  rank 
again  on  Gibson  and  Johnson's  estate,  but  to  use  a  security  which 
was  in  their  own  hands.  The  preference  which  it  gave  them  over 
the  other  creditors  did  not  afford  an  argument  against  it  more  than 
against  any  other  preferable  security.  It  seems  to  have  been  merely 
an  example  of  that  right  of  retention  which  every  cautioner  may 
employ  for  his  own  relief ;  and  therefore  if  the  question  had  been 
tried  at  present,  on  general  principles,  instead  of  being  influenced 
by  the  peculiar  terms  of  the  23  Geo.  III.,  combined  with  the  Eng- 
lish bankrupt  lawj  it  would  perhaps  have  had  a  different  issue. 
These  remarks,  however,  are  proposed  with  the  greatest  diflBdence, 
considering  the  different  construction  which  has  been  hitherto  given 
to  the  ultimate  judgment  in  this  case. 

From  what  has  been  already  stated,  it  appears  that,  so  long  as 
a  party  receiving  one  bill  in  consideration  of  another  keeps  it  in  his 
own  hands,  there  is  no  difference  between  his  claim  on  it,  and  the 
claim  of  relief  which  he  would  have,  at  any  rate,  as  surety,  on  being 
obliged  to  take  up  the  other  bill,  except  that  the  counter  bill  super- 
sedes other  proof  of  his  claim  of  relief  under  the  other  bill.     This 

(a)  1  Bell,  530-1.     See  some  further  observations  on  the  case  in  Christie  v. 
Keith,  29  June  1838,  16  S.  1224. 
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appears  to  be  the  case,  even  when  bills  are  given  expressly  in 
exchange  for  each  other.  But  if  each  party,  without  an  exchange, 
express  or  implied,  merely  gives  to  the  other  a  number  of  bills  for 
his  behoof,  which  are  entered  to  their  respective  accounts,  and  one 
party  negotiates  the  bills  given  him,  while  the  other  retains  a  nam- 
ber  of  his,  the  latter  cannot  use  the  retained  bills  even  as  a  consti- 
tution of  his  claim  of  relief  from  the  negotiated  bills,  but  must  claim 
on  these  last  bills  merely  as  surety ;  the  respective  sets  of  bills  not 
being  then  considerations  for  each  other,  but  each  party  being  only 
surety  on  the  bills  which  he  gives,  and  entitled  to  claim  as  such. 
In  a  case  of  this  kind,  where  one  party  negotiated  almost  aU  tbe 
bills  that  he  got  from  the  other,  which,  accordingly,  were  after- 
wards ranked  on  the  estates  of  both  parties,  while  the  other  party 
retained  a  number  of  the  bills  that  he  had  received,  he  was  not 
allowed  to  rank  on  them  against  the  other  party's  estate,  even  to 
the  effect  of  making  good  the  loss  that  his  estate  had  incurred 
by  receiving  much  less  accommodation  than  it  gave,  but  his  claim 
was  held  to  be  merely  one  of  suretyship  on  his  bills  given  to  tbe 
other  party ;  and  it  was  decided,  that  even  for  this  claim  he  could 
not  rank  on  the  other  party's  estate,  unless  he  had  satisfied  the 
whole  of  these  bills,  as  the  holders  had  been  already  ranked  on 
them  against  both  estates  (a).  This  decision  was  given  before  the 
49  Geo.  ni.  c.  21,  §  8,  repeated  by  6  Geo.  IV.  c.  16,  §  52,  which 
allow  sureties  to  rank  for  relief  against  their  principal's  estate. 
But,  besides,  these  Acts  apply  only  where  the  surety  has  paid  the 
whole  debt,  or  a  part  in  discharge  of  the  whole,  in  which  case  the 
principal  creditor  can  only  rank  for  the  balance.  They  do  not 
authorize  the  surety  to  rank  when  the  creditor  has  merely  drawn  a 
dividend  from  his  estate,  while  he  has  ranked  separately  against  the 
principal  debtor's  estate  for  the  whole  debt ;  for  this  would  be  to 
allow  a  double  ranking  (6).  The  principles  of  this  decision  stb 
therefore  the  same  that  would  be  adopted  in  Scotland.  In  snob  a 
case,  in  adjusting  accounts  between  the  parties,  the  bad  bills  od 

(a)  Ex  parte  WaUcer^  4  Ves.  873 ;  stances,  in  ex  parte  Earle,  5  Vcb.  8R 

Cooke,  B.  L.  184.     Vide  also  Bayley,  and  in  Solarte  ex  parity  2  D.  and  Gh* 

482-3,  who  elicits  the  true  principles  261. 
of   this   intricate   case.      A  similar         (6)  Bayley,  433. 
decision  was  given,  under  like  ciicum- 
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either  side  must  be  thrown  out  of  view,  because  these  resolve  on 
both  sides  into  cautionary  obUgations,  which  cannot  be  ranked 
against  either  estate,  so  long  as  the  principal  debts  are  ranked.  In 
a  later  case  (a),  indeed,  it  was  held  by  the  highest  authority,  that  if 
there  is  a  surplus  on  one  of  the  estates,  after  paying  all  the  bills 
ranked  against  it,  the  other  estate  may  rank  on  that  surplus  for  the 
cross-bills  ranked  on  it,  so  far  as  the  sum  exacted  from  it  on  account 
of  them  has  exceeded  the  sum  paid  on  account  of  the  corresponding 
bills  from  the  other  estate.  In  two  later  cases,  also,  this  doctrine 
was  recognised  (b).  But  if  there  is  no  surplus,  the  balance  prov- 
able by  one  party  against  the  other  can  only  be  struck  on  account 
of  the  cash  or  good  bills  given.  This  rule  was  adopted  in  another 
case  (c),  where,  in  estimating  the  cash  balance  between  two  estates, 
L.1098  of  bills  given  to  one  party  by  the  other,  which  had  turned 
out  bad,  were  struck  out  of  the  account.  But  as  these  bills  were 
entirely  for  the  accommodation  of  the  party  in  whose  favour  the 
cash  balance  stood,  so  that  he  was  bound  to  retire  them,  instead  of 
doing  which  he  had  allowed  them  to  be  ranked  for  a  dividend  on 
the  other  party's  estate,  that  estate  was  authorized  to  retain  the 
dividend  on  the  cash  balance  due  by  it  in  relief  of  these  divi- 
dends (d).     When  bills  are  accepted  to  a  party,  either  expressly  or 


(a)  Rawson  ex  parte j  per  Lord 
Eldon,  Chancellor,  1  Jac.  C.  C.  279. 

(b)  La  Forest  exparte^  2  D.  and  Ch. 
199 ;  also  in  Solarte  ex  parte,  3  D.  and 
Ch.  416, 1  Mont,  and  Ayrt.  270,  where 
it  was  decided  that  the  assignees  of 
parties  who  had  got  acceptances  of 
third  parties  from  the  drawers,  in  con- 
sideration of  their  acceptances  to  the 
latter,  were  entitled,  though  their  ac- 
ceptances had  not  been  fuUy  paid,  but 
had  been  ranked  on  the  estates  of  all 
the  parties,  to  rank  the  acceptances  in 
their  hands  on  the  estate  of  the  accep- 
tors, but  retaining  the  dividends  till  the 
counter  acceptances  were  fully  paid, 
that  their  estate  might  be  indemnified 
from  these  dividends,  for  a  surplus  of 
the  payment  from  their  estate  over  the 
payments  from  the  other  estates. 

(c)  Ex  parte  Metcalf,  11  Ves.  404. 
(<0  Ibid.     Vide  also  Bayley,  353-4. 


Professor  Christian  suggests  (ii.  393) 
that  the  retention  on  the  dividend  of 
the  cash  balance  in  this  case  would  be 
ineffectual;  because,  after  it  was  re- 
tained, it  would  fall  to  be  divided 
among  the  holders  of  the  very  bills 
against  which  it  was  meant  to  indem- 
nify the  estate,  as  well  as  among  the 
other  creditors.  His  solution  of  the 
case  is,  1st,  That  the  bills  for  L.1098, 
so  far  as  they  corresponded  with  the 
cash  balance,  should  have  been  con- 
sidered as  granted  in  discharge  of  it ; 
so  that,  as  the  party  receiving  them 
had  indorsed  them  for  value  given  for 
them  from  a  third  party,  the  ranking 
of  these  bills  by  the  holder  on  the 
drawer's  estate  ought  to  have  been 
held  equivalent  to  his  author's  ranking 
for  the  cash  bsJance,  and  should  there- 
fore have  discharged  his  claim  for  that 
balance,    ^dly,  He  suggests,  that,  in 


592 


BANKRUPTCY  AND  INSOLVENCY. 


[Chap.  IX. 


by  implication,  on  account  of  a  cash  balance  due  to  him,  and  these 
bills,  having  been  indorsed  away,  are  ranked  by  the  holders  on  the 
acceptor's  estate,  it  has  been  held  that  the  indorser  cannot  rank  on 
the  same  estate  for  his  cash  balance,  because  that  would  be  to  rank 
him  twice  for  the  same  debt,  as  the  bills,  for  which  he  has  got 
value,  are  ranked  in  his  right  (a). 

It  has  been  mentioned,  that,  when  bills  on  opposite  sides  of  an 
account  differ  in  amount  or  other  particulars,  they  will  not  be  pre- 
sumed, without  strong  additional  evidence,  to  have  been  given  for 
each  other.  The  Court  of  Session  proceeded  on  this  principle,  in 
holding  that  bills  which  differed  from  each  other  in  various  parti- 
culars, although  entered  on  opposite  sides  of  an  account  between  the 
parties  respectively  granting  them,  could  not  be  held  as  considera- 
tions for  each  other  (6),  and  that,  therefore,  although  one  of  the 
80  far  as  the  bills  exceeded  the  cash      The  bills  in  question,  therefore,  did  not 


balance,  the  drawer  should  have  been 
considered  as  cautioner  for  the  party 
receiving  them,  and  should  therefore 
have  had  a  claim  against  him  in  his 
character  for  any  dividend  which  he 
had  paid.  Such  a  claim  in  Scotland 
would  be  extinguished  by  a  discharge 
under  the  sequestration.  This  solution 
proceeds  on  the  hypothesis  that  the  bills 
had  not  been  granted  altogether  for 
the  receiver's  accommodation,  but  in 
extinction  of  the  cash  balance,  so  far 
as  this  balance  corresponded  with  them. 
In  ex  parte  Walker,  p.  590,  note  (a),  a 
cash  balance  was  allowed  to  be  ranked, 
without  setting  it  aside  to  answer  the 
dividends  paid  on  bills  received  by  the 
party  in  whose  favour  the  balance 
stood,  and  which  that  party  was  bound 
to  have  retired.  But  the  other  party 
had  received  counter  accommodations 
to  a  much  greater  amount,  which  had 
been  also  ranked  on  the  estate  of  the 
party  granting  them,  and  therefore 
the  one  much  more  than  counter- 
balanced the  other.  The  account  on 
which  the  cash  balance  arose  was  dis- 
tinct from  the  account  of  these  mutual 
accommodations,  being  composed,  not 
of  them,  but  either  of  advances  in  cash, 
or  of  such  bills  as  were  duly  honoured. 


form  any  part  of  the  consideration 
given  for  this  cash  balance/  since  thej 
did  not  enter  into  the  account  on  which 
it  arose,  but  were  inserted  in  a  sept- 
rate  account.    Hence  there  does  not 
seem  to  be  good  ground  for  the  objec- 
tion which  has  been  stated  to  this  jadg* 
ment,  2  Christian,  389-90,  viz.  thit, 
to  allow  the  cash  balance  to  be  proved, 
was  to  allow  a  proof  both  of  the  biQs 
in  question  and  of  the  consideratioD 
given  for  them.    No  doubt  the  objec- 
tion stated  by  the  learned  author  would 
be  unanswerable,  if  the  bills  in  ques- 
tion had  been  granted,  not  as  mutul 
accommodations,  entered  in  a  distinct 
account,  but  in  consideration  of  monef 
due  by  the  party  granting  to  the  psrtj 
receiving  them ;  for,  in  that  case,  it 
would  be  unjust,  that,   while  third 
parties  holding  these  bills  ranked  for 
them  on  the  estate  of  the  party  grvit- 
ing  them,  the  original  receiver  of  tbcffl 
should  also  rank  for  bis  cash  bslaooe, 
which  had  been  pro  tanto  discharged 
by  his  receiving  these  very  bills.    Bat 
what  has  been  now  stated  appean  ^ 
show  that  this  was  not  the  case. 

(a)  Read  ex  jmrte^  1  Gl.  and  Jam- 
224. 

(h)  Newhigging  and  Company  t  Tnt*- 
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parties  had  paid  the  full  balance  due  on  the  one  set  of  bills,  he 
could  not  claim,  for  his  relief  from  that  balance,  on  the  other  bills 
which  were  in  his  possession  retired.  One  of  these  bills  thus  retired 
was  a  bill  for  L.1500,  in  which  the  other  party,  being  acceptors, 
were  ex  fade  primary  obligants,  though  it  was  really  granted  for 
the  accommodation  of  the  party  receiving  it ;  and  though  he  had 
acknowledged  this  by  a  counter-missive,  in  which  he  engaged  to 
furnish  funds  for  retiring  it,  he  pleaded  that  this  was  merely  an 
obligation  of  relief,  which  could  not  be  allowed  to  qualify  the  prima 
fade  liability  of  the  acceptors,  till  they  performed  their  counter 
obligations  to  him,  by  indemnifying  him  for  his  payments  on 
account  of  their  bills.  But  the  successful  answer  was,  that  he  had 
performed  the  obligation,  of  which  he  now  wished  to  suspend  the 
performance,  by  retiring  the  bill ;  and  that,  being  thus  extinguished 
by  the  proper  debtor,  it  could  not  be  revived  to  any  effect  what- 
ever. 

When  a  person,  though  he  has  none  of  the  drawer's  effects  in 
his  hands,  accepts  a  bill,  not  on  his  account,  but  on  account  of  a 
third  party,  who  has  got  value  from  him,  the  acceptance  is  not 
considered  as  one  for  the  drawer's  accommodation,  but  he  holds  it 
onerously,  and  has  the  same  claim  on  it,  against  the  acceptor  or  his 
estate,  that  he  would  have  had  against  the  party  on  whose  account 
it  was  made,  and  in  whose  situation  the  acceptor  has  thus  placed 
himself  (a). 

3.  Effect  of  I^nkrwpts  Discharge, 

A  bankrupt  under  sequestration  may  be  discharged  in  Scotland  ^?  seqiJeBtm- 
from  all  claims,  either  certain  or  contingent,  arising  from  obligations 
contracted  prior  to  the  sequestration,  whether  ranked  under  the 
sequestration  or  not.  Such  a  discharge  is  granted  by  authority  of 
the  Court,  either  on  a  contract  by  the  bankrupt  to  pay  a  certain 
composition  approved  of  by  nine-tenths  of  the  creditors  in  number 
and  value  who  have  claimed,  when  proposed  at  the  time  and  in  the 

tet  V.  Hetfwood,  Collins  and  Co.'s  Trus-  (a)  Ex  parte  Marshall,  1  Atk.  131, 

tee,  12  Nov.  1823,  2  S.  481,  F.  C.  per  Lord  Hardwicke ;  ex  parte  Mat- 

SeBsion  Papers.  thews,  6  Ves.  285,  Bayley,  354. 

I.  2  P 
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manner  specified  in  the  statute  (a),  or,  failing  that,  by  his  whole 
creditors ;  or,  without  such  a  composition,  on  an  application  made 
by  the  bankrupt,  after  a  certain  time,  with  concurrence  of  the  trustee 
and  four-fifths  of  the  creditors  in  number  and  value  (6).  But  the 
debtor  may,  notwithstanding  such  a  discharge  of  his  debts,  revive 
any  of  them  by  subscribing  a  bill  or  note  for  its  amount  (c).  A 
discharge  granted  to  a  company  as  indorsers  of  a  bill,  and  to  the 
individual  partners,  cannot  release  one  of  these  partners,  who  was 
also  partner  of  a  company  that  had  accepted  the  bill,  from  his  obli- 
gation as  an  individual  partner  of  the  acceptors  (d). 
In  t)rocesB  of  Failing  a  discharge,  the  bankrupt  can  only  have  the  privilege 

of  cessio  bonorunij  which  does  not  discharge  him  from  his  debts,  but 
merely  releases  him  from  personal  diligence,  on  his  surrendering  aU 
his  effects  to  his  creditors.  To  bankrupts  who  are  not  or  cannot  be 
sequestrated,  this  is  the  only  remedy  which  the  law  allows,  except 
the  voluntary  and  individual  discharge  of  each  creditor. 

A  decree  of  cessio  cannot  be  effectual  to  the  debtor  against  the 
holder  of  a  bill  of  his,  who  has  not  been  cited,  though  the  bill  did 
not  fall  due  till  after  the  cause  had  been  called,  and  though  the 
debtor  did  not  know  that  the  bill  was  in  the  hands  of  the  actaal 
holder,  till  he  received  a  charge  from  him,  which  was  also  after  the 
cause  had  been  in  Court  (e). 

(a)  54  Geo.  III.  c.  137,  §§  59,  60.  (d)  Sharpe  v.  Simson,  11  July  1829,. 

{b)  Ibid.  §  61.  7  S.  and  D.  901. 

(c)  HunUr  v.  Lindsay,  31  Jan.  1835,  (e)  Veitch  v.  Campbell  and  Co,,  28 

13  S.  390 ;  Grimshaw  v.  Malcolm,  4  Nov.  1821,  1  8.  and  B.  173. 
June  1842,  4  D.  1360. 
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L— STATUTES. 

Cap.  20. — Act  concerning  Bills  of  Excltange.-Sej^temher  16,  1681.  ICSli  c  20. 

Our  Soveraigne  Lord,  considering  how  necessary  it  is  for  the  flourish-  ^^  ^^^^  <?•  ^' 
ing  of  trade,  that  bills  or  letters  of  exchange  be  duely  payed  and  have 
ready  execution,  conforme  to  the  custome  of  other  parts,  doeth  therefore, 
with  advice  and  consent  of  his  Estates  of  Parliament,  statute  and  ordain, 
that  in  case  of  any  forraign  bill  of  exchange,  from  or  to  this  realm  duely 
protested  for  not  acceptance,  or  for  not  payment,  the  said  protest  having 
the  bill  of  exchange  prefixed,  shall  be  registrable  within  six  moneths 
after  the  date  of  the  said  bill  in  case  of  non-acceptance,  or  after  the  fall- 
ing due  thereof  in  case  of  non-payment,  in  the  Books  of  Council  and 
Session  or  other  competent  judicatures,  at  the  instance  of  the  person  to 
whom  the  same  is  made  payable,  or  his  order,  either  against  the  drawer, 
or  indorser,  in  case  of  an  protest  for  non-acceptance,  or  against  the  ac- 
cepter, in  case  of  a  protest  for  non-payment,  to  the  effect  it  may  have  the 
authority  of  the  judges  thereof,  interponed  thereto,  that  letters  of  horn- 
ing upon  a  simple  charge  of  six  dayes,  and  executorials  necessary  may 
pass  thereupon,  for  the  whole  sums  contained  in  the  bill,  as  well  ex- 
change as  principal,  in  forme  as  efleirs,  sicklike,  and  in  the  same  manner, 
as  upon  registrat  bonds,  or  decreets  of  registration,  proceeding  upon  con- 
sent of  parties.  Providing  alwayes,  that  if  the  saids  protests  be  not  duly 
registrat  within  six  moneths,  in  manner  above  provided,  then  and  in  that 
case,  the  saids  bills  and  protests,  are  not  to  have  summar  execution,  but 
only  to  be  pursued  by  way  of  ordinary  action,  as  accords.  And  farther, 
it  is  hereby  statute  and  enacted,  that  the  sums  contained  in  all  bills  of 
exchange,  bear  annual-rent  in  case  of  not  acceptance  from  the  date 
thereof,  and  in  case  of  acceptance  and  not  payment  from  the  day  of  their 
falling  due,  ay  and  while  the  payment  thereof.  And  farther  his  Majesty 
with  advice  foresaid,  hereby  declares.  That  notwithstanding  of  the  fore- 
saids summar  execution  provided  to  follow  upon  bills  of  exchange,  for  the 
sums  therein  contained,  in  manner  above  specified ;  yet  it  shall  be  leasom 
to  the  party  charger  to  pursue  for  the  exchange,  if  not  contained  in  the 
saids  bills,  with  re-exchange,  damage,  interest,  and  all  expences  before 
the  ordinary  judge,  or  in  case  of  suspension,  to  eek  the  same  to  the 
charge  at  the  discussing  of  the  said  suspension,  to  the  effect,  that  the  same 
may  be  liquidat,  and  decreet  given  therefore,  either  against  the  party 
principal,  or  against  him  and  his  cautioners,  as  accords. 
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1696.  c.  36.  1696,  c.  36. — Act  anent  Inland  Bills  and  Precepts, 

See  12  G.  8.  c.  OuR  Sovereign  Lord,  with  advice  and  consent  of  the  Estates  of  Par- 
72,  §§  86,  42,  A  liament,  statutes,  enacts  and  declares,  That  the  same  execution  shall  be 
competent,  and  proceed  upon  inland  bills,  or  precepts,  as  is  provided  to 
pass  upon  foreign  bills  of  exchange,  by  the  twentieth  Act  of  the  Third 
Parliament,  King  Charles  the  Second,  holden  in  anno  1681.  Which  Act 
is  hereby  extended  to  inland  bills  and  precepts  in  all  points. 


6  O.  8.  c.  49.       5  Geo.  III.  c.  49. — An  Act  to  prevent  the  Inconveniencies  arising  frotn  the 

present  Method  of  issuing  Notes  and  BiUs  hy  the  Banks,  Banking  Com- 
panies, and  Bankers,  in  that  part  of  Great  Britain  ccUled  Scotland. 

IV.  And  for  rendering  the  payment  of  all  notes,  accepted  bills,  post 
bills,  tickets,  tokens,  or  other  writings,  for  money,  of  the  nature  of  a  bank 
or  banker's  note,  circulated  or  to  be  circulated,  as  specie,  in  that  part  of 
Summary  the  United  Kingdom,  more  effectual,  be  it  further  enacted  by  the  autho- 

P^m^^Stoq^  ^^y  aforesaid.  That  from  and  after  the  passing  of  this  Act,  summary  cxe- 
every  such  cution  shall  proceed  upon  every  such  note,  accepted  bill,  post  bill,  ticket, 
to  ^fwt^'^wiy-  *°^^^>  ®^  other  writing,  at  the  instance  of  the  holder  thereof,  against  the 
ment  of  the  person  or  persons,  bodies  politick  or  corporate,  and  the  legal  administn- 
^"toi^riL^  *°^      tors  of  such  person  or  persons  liable  in  payment  of  the  same,  not  only  for 

the  sum  or  sums  therein  contained,  but  also  for  the  interest  thereof  from 
Method  of  pro-  the  time  of  demanding  payment ;  and  that  a  protest,  taken  at  the  office  of 
paymfnriB^'*  the  person  or  persons,  bodies  politick  or  corporate,  liable  in  payment  of 
denied,  etc.         the  same,  between  the  hours  of  nine  in  the  morning  and  three  in  the 

afternoon,  for  not  payment,  or  for  not  marking  of  any  such  not«,  accepted 
bill,  post  bill,  ticket,  token,  or  other  writing,  shall  be  registerable  in  the 
Courts  of  Session,  or  other  competent  judicatories,  at  any  time  within  six 
months  after  the  date  of  such  protest ;  that  letters  of  homing,  upon  a 
charge  of  six  days,  and  the  other  usual  execution  of  the  Law  of  Scotkaid, 
may  pass  thereupon,  in  the  same  manner  as  is  competent  by  the  law  of 
Scotland,  upon  protests  of  bills  of  exchange  and  inland  bills  duly  registered 
No  suspension  V.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  no 

upon^a  dU-  suspension  or  list  of  such  charge,  or  other  execution,  shall  pass,  but  upon 
charge  of  the  a  discharge  by  the  holder  of  the  note  or  notes,  accepted  billa,  or  port 
nuSe,^with  idl  ^^^  ^  protested ;  or  upon  an  offer  or  tender  made  to  him  or  her,  in  the 
charges.  form  of  an  instrument,  duly  signed  by  a  notary  public  and  two  witnesses, 

the^account  o?  ^^  ^®  ^^  contents  of  such  note  or  notes,  bill  or  bills,  with  the  legil 
expences  may  interest  thereof  from  the  date  of  the  protest,  and  also  of  the  expences  of 
common  law*'  *^®  protest,  registration,  and  such  diligence  as  shall  have  followed  there- 
as  may  also  the  Upon,  to  be  certified  by  an  account  under  the  hand  of  the  holder  of  sudi 
wSiS^from  a  ^^^  ^^  notes,  accepted  bills,  post  bills,  or  other  writings,  aforesaid,  all  in 
undue  delay  of  lawful  money  of  Great  Britain :  Saving  and  reserving  always  to  the 
pajmient  of  the  person  or  persons,  bodies  politick  or  corporate,  who  shall  make  such  pay- 
ment, their  action  at  common  law,  before  any  competent  Court,  for  repe- 
tition of  any  overcharge  in  such  account  of  expences,  and  to  the  perNB 
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or  persons  who  shall  hare  protested  such  note  or  notes,  his,  her,  or  their   6  G.  3.  c.  49. 
action,  before  any  competent  Court,  for  what  further  damages  he,  she,  or 
they,  may  have  incurred  by  the  undue  delay  of  payment 

VI.  And  for  preventing  the  unnecessary  expence  and  delay  of  protesting   Protest  may 
each  note,  accepted  bill,  post  bill,  ticket,  token,  or  other  writing,  afore-    ^  ™*4®  °'. 
said,  separately,  be  it  enacted  by  the  authority  aforesaid,  That  the  holder   jointly. 
of  such  notes,  accepted  bills,  post  bills,  tickets,  tokens,  or  other  writings, 
after  prefixing  to  his  or  her  protest  the  full  tenor  and  contents  of  any  one 
note,  accepted  bill,  post  bill,  ticket,  token,  or  other  writing  aforesaid, 
issued  by  the  person  or  persons,  bodies   politick  or  corporate,  against 
whom  such  protest  is  to  be  taken,  may  and  shall  subjoin  thereto  the 
dates  and  numbers  of  all  other  notes  or  writings  aforesaid,  of  the  same 
tenor  and  contents  whereof  he  or  she  shall  then  demand  payment ;  which 
protest,  being  duly  registered,  as  aforesaid,  shall  be  sufficient  warrant  for 
issuing  letters  of  homing,  and  all  other  execution  of  the  law,  for  payment 
of  the  contents  of  the  whole  notes,  accepted  bills,  post  bills,  tickets, 
tpkens,  or  other  writings  aforesaid,  so  specified  in  the  protest ;  any  law, 
ULsage,  or  custom  to  the  contrary  notwithstanding. 

Vn.  And  whereas  a  practice  has  of  late  prevailed  in  that  part  of  the 
United  Kingdom,  of  issuing  and  circulating  notes  as  specie,  of  the  nature 
of  bank  notes,  for  small  sums,  less  than  twenty  shillings  lawful  money  of 
Great  Britain^  whereby  great  inconveniences  have  arisen :  For  remedy    From  and  after 
whereof,  be  it  further  enacted  by  the  authority  aforesaid,  That  from  and   ^  "^"^JL^Zfbe 
after  the  first  day  of  Jtme^  one  thousand  seven  hundred  and  sixty-five,    issued,  and  cir- 
no  note,  accepted  bill,  post  bill,  ticket,  token,  or  other  writing,  circulated,    eclated  aa 
or  which  may  be  circulated,  as  specie,  in  the  manner  of  a  bank  or    less  sum  than 
banker^s  note,  shall  be  issued,  re-issued,  or  given  out  as  specie,  by  any   208.  sterling, 
person  or  persons,  bodies  politick  or  corporate,  their  servants  or  agents,    500/.  with  full 
in  that  part  of  the  United  Kingdom,  for  any  sum  or  sums  of  money  less   costs  of  suit, 
than  twenty  shiDings  lawful  money  of  Great  Britain ;  any  law,  usage,  or 
custom  to  tiie  contrary  notwithstanding  :  And  that  the  person  or  persons, 
bodies  politick  or  corporate,  their  sexvants  or  agents,  who  shall,  after  the 
said  first  day  of  June^  issue,  re-issue,  or  give  out,  any  note,  accepted  bill, 
post  bDl,  ticket,  token,  or  other  writing  aforesaid,  for  any  sum  less  than 
twenty  shillings,  shall,  for  every  such  offence,  forfeit  and  pay  the  siun  of 
five  hundred  pounds  sterling,  with  full  costs  of  suit,  to  the  person  or 
persons  who  shall  inform  or  prosecute  for  the  same ;  to  be  sued  for  and 
recovered  by  way  of  summary  complaint,  before  the  Court  of  Session ; 
to  be  proceeded  in,  in  manner  before  directed. 

12  Geo.  III.  c.  72. — An  Act  for  rendering  tfie  Payment  of  the  Creditors  of  12  G.  8.  c.  72. 
Insolvent  Debtors  more  equal  and  expeditious,  and  for  regulating  the 
Diligence  of  the  Law  by  Arrestment  and  Poinding,  and  for  extending  the 
Privilege  of  Bills  to  Promissory  Notes,  and  for  limiting  Actions  upon  Bills 
and  Promissory  Notes,  in  that  Part  of  Great  Britain  called  Scotland. 

XXXVI.    And  whereas  it  would  be  advantageous  to  trade  in  that   After  May  16, 
part  of  Great  Britain  called  Scotland,  that  promissory  notes  were  allowed    1^72,  promis- 
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12  G.  8.  o.  72. 

0ory  notes  to 
bear  interest  as 
bUls. 


No  bills  of  ex- 
change,  or  pro- 
missory notes, 
executed  after 
May  15,  1772, 
to  be  effectnal 
to  prodnoe  dili- 
gence, unless 
such  diligence 
shall  be  used 
before  the  ex- 
piration of  six 
years. 


Bills  of  ex- 
change etc, 
granted  before 
May  16,  1772, 
to  be  subject  to 
the  above  limi- 
tation. 


Bank  bills  not 
comprehended 
under  the 
above  limita- 
tion. 


Years  of  mino- 
rity not  to  be 
computed. 

Promissory 
notes  and  in- 
land bills  to  be 
protested  as 
foreign  bills. 


*  /Sled  19  ^  20 
V,  c.  60,  §§  13 
andU. 


r 

the  like  summary  execution  and  other  privileges  with  bills,  be  it  there- 
fore enacted  by  the  authority  aforesaid,  That  from  and  after  the  fifteenth 
day  of  May,  one  thousand  seven  hundred  and  seventy-two,  the  same 
diligence  and  execution  shall  be  competent,  and  shall  proceed  upon  pro- 
missory notes,  whether  holograph  or  not,  as  is  provided  to  pass  upon 
bills  of  exchange  and  inland  bills  by  the  law  of  Scotland,  and  that  pro- 
missory notes  shall  bear  interest  as  bills,  and  shall  pass  by  indorsation; 
and  that  indorsees  of  promissory  notes  shall  have  the  same  privil^es  as 
indorsees  of  bills  in  all  points. 

XXXYII.  And  whereas  the  not  limiting  bills  and  promissory  notes 
to  a  moderate  endurance  in  that  part  of  Great  Britain  called  Scotland  has 
been  found  by  experience  to  be  attended  with  great  inconveniences ;  for 
remedy  whereof,  be  it  enacted  by  the  authority  aforesaid,  That  no  bill 
of  exchange,  or  inland  bill,  or  promissory  note,  executed  after  the  fif- 
teenth day  of  May,  one  thousand  seven  hundred  and  seventy-two,  shall 
be  of  force,  or  effectual  to  produce  any  diligence  or  action  in  that  part  of 
Great  Britain  called  Scotland^  imless  such  diligence  shall  be  raised  and 
executed,  or  action  commenced  thereon,  within  the  space  of  six  yeazs 
from  and  after  the  terms  at  which  the  sums  in  the  said  bills  or  notes 
became  exigible. 

XXXVin.  And  be  it  further  enacted,  That  no  bill  of  exchange,  or 
inland  bill,  or  promissory  note,  which  has  been  or  shall  be  granted  before 
the  said  fifteenth  day  of  Maxf,  one  thousand  seven  hundred  and  seventy- 
two,  shall  be  of  force,  or  effectual  to  produce  any  diligence  or  action, 
unless  such  diligence  has  been  or  shall  be  raised,  or  action  has  or  shall 
be  commenced  thereon  before  the  expiration  of  six  years,  from  and  after 
the  said  fifteenth  day  of  Maxf,  one  thousand  seven  himdred  and  seventj- 
two. 

XXXIX.  Provided  always.  That  no  notes,  commonly  called  bank  noU» 
or  post  biUa  issued  or  to  be  issued  by  any  bank  or  banking  company,  and 
which  contain  an  obligation  of  payment  to  the  bearer,  and  are  circulated 
as  money,  shall  be  comprehended  under  the  aforesaid  limitation  or  pre- 
scription ;  and  that  it  shall  and  may  be  laMrful  and  competent,  at  any 
time  after  the  expiration  of  the  said  six  years,  in  either  of  the  cases 
before  mentioned,  to  prove  the  debts  contained  in  the  said  bills,  and  pro- 
missory notes,  and  that  the  same  are  resting  and  owing  by  the  oaths  or 
writs  of  the  debtor. 

XL.  And  it  is  hereby  enacted  and  declared,  That  the  years  of  the 
minority  of  the  creditors,  in  such  notes  or  bills,  shall  not  be  computed  in 
the  said  six  years. 

XLI.  And  it  is  further  enacted  and  declared.  That  all  inland  biUs 
and  promissory  notes  shall  be  protested  in  like  manner  as  foreign  bills 
before  the  expiration  of  the  three  days  of  grace,  otherwise  there  shall  be 
no  recourse  against  the  drawers  or  indorsers  of  such  inland  bills,  or 
against  the  indorsers  of  such  promissory  notes ;  and  it  shall  be  sufficient 
to  preserve  the  said  recourse,  if  notice  is  given  of  the  dishonour  within 
fourteen  days  afler  the  protest  is  taken,  without  prejudice  to  the  notifica- 
tion of  the  dishonour  of  foreign  bills,  to  be  made  within  such  time  at  is 
required  by  the  usage  and  custom  of  merchanta.* 
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XIII.   And  be  it  ftirther  enacted  by  the  authority  aforesaid,  That  ^2  G.  ^.  c.  72. 
from  and  after  the  said  fifteenth  day  of  May^  one  thousand  seven  hundred  After  May  16, 
and  seventy-two,  summary  execution,  by  homing,  or  other  diligence,   1772,  summary 
shall  pass  upon  bills,  whether  foreign  or  inland,  and  whether  accepted  or  horafai&^shSl 
protested  for  non-acceptance,  and  upon  all  promissory  notes  duly  nego-  pasti  upon  billt), 
ciated,  not  only  against  the  accepters  of  such  bills,  or  grantors  of  such  notes,  ^^* 
but  also  against  the  drawers  of  such  bills,  and  the  whole  indorsers  of  the 
said  bills  and  notes  jointly  and  severally,  excepting  where  the  indorsation 
is  qualified  to  be  without  recourse,  saving  and  reserving  to  the  drawers 
or  indorsers  their  respective  claims  of  recourse  against  each  other,  and  all 
defences  against  the  same,  according  to  law. 

XLni.  And  be  it  also  enacted  by  the  authority  aforesaid.  That  from  After  May  15, 
and  aft«r  the  said  fifteenth  day  of  May^  one  thousand  seven  hundred  and  exeouti^'by^ 
seventy-two,  siunmary  execution  by  homing,  or  other  diligence,  shall  be  homing,  shall 
competent  to  the  indorsee  of  a  bill,  although  the  protest  is  not  in  the  ^  SHndoraee 
name  of  the  indorsee  craving  the  diligence  ;  and  although  the  bill  is  not 
re-conveyed  to  him  by  indorsation,  if  he  produces  a  receipt  for  the  value 
by  act  of  honour,  or  a  missive  letter  from  the  protesting  indorsee,  men- 
tioning the  dishonour  agreeable  to  the  practice  of  merchants  in  returned 
bills. 

XLIV.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  The  Act  to 
that  present  Act  shall  continue,  and  be  in  force  for  seven  years,  from  the  ^^"^  ^^ 
said  fifteenth  day  of  May^  one  thousand  seven  hundred  and  seventy-two, 
and  to  the  end  of  the  then  next  session  of  Parliament,  and  no  longer. 


23  Geo.  III.  c.  18. — An  Act  for  rendering  the  Payment  of  Creditors  more  23  G.  8.  c,  18. 
equal  and  expeditious^  in  that  Part  of  Great  Britain  called  Scotland ; 
and  for  making  perpetual  so  much  of  an  Act,  made  in  the  twelfth  Tear 
of  his  present  Majesty^ s  Reign,  as  relates  to  Bills  and  Promissory  Notes. 

LV.  And  whereas  it  hath  been  found  by  experience,  that  so  much  of  So  much  of  the 
the  said  Act,  made  in  the  twelftli  year  of  the  reign  of  his  present  Majesty,   ,„  ^^  relates 
as  relates  to  bills  and  promissory  notes,  hath  been  of  great  advantage  to  to  bills  and 
the  trade  and  commerce  of  that  part  of  Great  Britain  called  Scotland^  be   q^^^^ 
it  therefore  enacted.  That  so  much,  and  such  part  of  the  said  Act,  shall  i>erpetual. 
be,  and  the  same  is  hereby  made  perpetual. 


31  Geo.  III.  c.  25. — An  Act  for  repealing  the  Duties  now  charged  on  Bills  ^l  G-  3.  c.  25. 
of  Exchange,  Promissory  Notes,  and  other  Notes,  Drafts,  and  Orders, 
and  on  Receipts ;  and  for  granting  other  Duties  in  Ueu  tliereof 

XIX.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all  Vellum,  etc.  to 
vellum,  parchment,  and  paper,  liable  to  any  stamp  duty  by  this  Act,  shall,  ^r^*Jmttpn 
before  any  of  the  matters  or  things  hereby  charged  shall  be  ingrossed,  upon,  etc. 
printed,  or  written  thereupon,  be  brought  to  the  head  office  for  stamping 
or  marking  vellum,  parchment,  or  paper  ;  and  the  said  commissioners  by 
themselves,  or  by  their  officers  .employed  under  them,  shall  and  may, 


600 


APPENDIX. 


*  See  17  (^  IS 
F.  c.  83,  §  27. 


31  G.  3.  c.  25.  from  time  to  time,  stamp  and  mark  as  this  Act  directs,  any  quantities  or 
parcels  of  vellum,  parchment,  or  paper,  before  any  of  the  matters  or 
things  hereby  charged  shall  be  ingrossed,  printed,  or  written  thereupon, 
upon  payment  of  the  several  duties  payable  for  the  same  by  virtue  of 
this  Act ;  and  no  bill  of  exchange,  promissory  note,  or  other  note,  draft, 
or  order,  nor  any  receipt,  discharge,  acquittance,  note,  memorandum,  or 
vrriting  aforesaid,  liable  to  the  duties  by  this  Act  imposed,  or  any  of 
them,  shall  be  pleaded  or  given  in  evidence  in  any  Court,*  or  admitted  in 
any  Court  to  be  good,  useful,  or  available  in  law  or  equity,  unless  the 
vellum,  parchment,  or  paper,  on  which  such  bill  of  exchange,  promissorj 
note,  or  other  note,  draft,  or  order,  receipt,  discharge,  acquittance,  note, 
memorandimi,  or  writing  as  aforesaid,  shall  be  ingrossed,  printed,  written, 
or  made,  shall  be  stamped  or  marked  with  a  lawful  stamp  or  mark,  to 
denote  the  rate  of  duty  as  by  this  Act  is  directed,  or  some  higher  rate  or 
duty  in  this  Act  contained ;  and  it  shall  not  be  laMrf ul  for  the  said  com- 
missioners, or  their  officers,  to  stamp  or  mark  any  vellum,  parchment,  or 
paper,  with  any  stamp  or  mark  directed  to  be  used  or  provided  by  virtue 
of  this  Act,  at  any  time  after  any  bill  of  exchange,  promissory  ^ote, 
or  other  note,  draft,  or  order,  or  any  receipt,  discharge,  or  acquittance, 
except  as  herein  is  otherwise  provided,  shall  be  ingrossed,  written,  or 
t  ^e  37  G.  3.  c.  printed  thereon,  under  any  pretence  whatever ;  f  any  thing  in  this  Act 
186.  §§  6  <f  6.      contained,  or  any  law  or  stataite  to  the  contrary  thereof  notwithstanding. 


G.  3.  c  136.   37  Geo.  III.  c.  136.— -in  Act  to  enable  the  Commissionen  of  Stamp  Duties 

to  stamp  Deeds,  and  other  Instruments,  Bills  of  Exchange^  Promissonf 
and  other  Notes,  in  the  Cases  therein  mentioned, — [20th  July  1797.] 


3 1  Geo.  3,  c.  25, 
recited. 


Bills  of  ex- 
change, etc 
made  after 
passing  this 
Act,  liable  to 
stamp  duty 
under  recited 
Act,  if  on 
stamps  of  an 


v.  And  whereas  by  an  Act,  passed  in  the  thirty-first  year  of  the 
reign  of  his  present  Majesty,  intituled.  An  Act  for  repecUing  the  Duties  notr 
charged  on  Bills  of  Exchange,  Promissory  Notes,  and  other  Notes,  Drafts, 
and  Orders,  and  on  Receipts,  and  for  granting  other  Duties  in  lieu  thereof 
certain  stamp  duties  were  imposed  on  bills  of  exchange,  promissory  notes, 
and  other  notes  respectively  ;  and  it  was  thereby  enacted,  that  all  vellum, 
parchment,  and  paper,  before  any  bill  of  exchange,  promissory  note,  or 
other  note,  liable  to  any  stamp  duty  by  the  said  Act  imposed,  should  be 
engrossed,  printed,  or  written  thereon,  should  be  brought  to  the  head 
office  for  stamping  such  vellimi,  parchment,  and  paper;  and  that  it 
should  not  be  lawful  for  the  commissioners  for  managing  the  duties  on 
stamped  vellum,  parchment,  and  paper,  or  their  officers,  to  stamp  any 
vellum,  parchment,  or  paper,  at  any  time  after  any  bill  of  exchange, 
promissory  note,  or  other  note,  draft,  or  order,  should  be  written  thereon, 
under  any  pretence  whatsoever :  Be  it  further  enacted,  That  it  shall  and 
may  be  lawful  for  any  person  or  persons,  who  shall  be  the  holder  or 
holders  of  any  bill  of  exchange,  promissory  note,  or  other  note,  draft,  or 
order,  made  after  the  passing  of  this  Act,  and  liable  to  any  stamp  duty 
by  virtue  of  the  said  recited  Act,  which  shall  be  stamped  with  a  stamp  ol 
a  different  denomination  than  is  required  by  the  said  Act,  if  the  same 
shall  be  of  equal  or  superior  value  to  the  stamp  required,  to  produce  the 
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same,  or  cause  the  same  to  b%  produced,  within  the  respective  times  ^^  ^-  ^-  ^'  ^^• 
hereiDaf\;er  mentioned,  to  the  commissioners  appointed  to  manage  the  equal  or  supe- 
said  duties,  at  the  head  office  of  stamps  in  Middlesex,  or  to  such  officer  ^^i*  vftlue, 
or  officers  as  the  said  commissioners,  or  the  major  part  of  them,  shall,  by  fereS  donomi- 
writing  under  their  hands,  appoint  for  such  purpose ;  and  it  shall  and  nations  than 
may  be  lavrful  for  such  commissioners  to  direct  the  proper  officer  or  starapaTniay  be 
officers,  and  such  officer  or  officers  is  and  are  hereby  required,  upon  pay-  properly 
ment  of  the  duty  payable  on  such  relliun,  parchment,  or  paper,  by  the  !|^^ent*of  the 
said  recited  Act,  and  such  penalty  as  is  hereinafter  mentioned,  over  and  duty,  and  a 
above  the  said  duty,  to  mark  or  stamp  such  bill  of  exchange,  promissory  P^'^^^y* 
note,  or  other  note,  draft,  or  order,  with  the  proper  mark  or  stamp,  and 
to  give  a  receipt  for  the  duty  and  penalty  so  paid  on  the  back  of  such 
bill  of  exchange,  promissory  note,  or  other  note,  draft,  or  order,  so 
stamped ;   and  every  such  bill  of  exchange,  promissory  note,  or  other 
note,  draft,  or  order,  so  stamped,  shall  have  and  be  deemed  of  the  like 
force  and  validity  in  the  law,  as  if  the  same  had  been  duly  stamped  ac- 
cording to  the  directions  of  the  said  recited  Act ;  and  all  and  every  person 
or  persons  procuring  such  bill  of  exchange,  promissory  note,  or  other 
note,  draft,  or  order,  to  be  stamped  as  directed  by  this  Act,  shall  be  and 
is  and  are  hereby  indemnified,  freed,  and  discharged  from  and  against 
all  penalties  and  forfeitures  incurred  by  reason  of  such  bill  of  exchange, 
promissory  note,  •  or  other  note,  draft,  or  order,  not  having  been  duly 
stamped  according  to  the  directions  of  the  said  Act.*  184%§  10  ^IL 

VI.  And  be  it  further  enacted.  That  if  any  such  bill  of  exchange,  pro-   Penalty  to  be 
missory  note,  or  other  note,  draft,  or  order,  shall  be  produced  to  the  said  P"<^  ^"i^i^^^ 
commissioners  before  the  same  shall  be  payable  according  to  the  tenor  40!  if  before 
and  effect  thereof,  the  same  shall  be  stamped  on  pajrment  of  the  said   the  bill  is  pay- 
duty,  and  the  penalty  of  forty  shillings ;  but  in  case  such  bill  of  exchange,    afterwards. 
promissory  note,  or  other  note,  draft,  or  order,  shall  be  payable,  accord- 
ing to  the  tenor  and  effect  thereof,  before  the  production  thereof  to  the 
said  commissioners  for  the  purpose  before  mentioned,  then  the  same  shall 
not  be  stamped,  unless  on  payment  of  the  duty  and  the  sum  of  ten  pounds 
for  the  said  penalty. 


55  Geo.  IIL  c.  184. — An  Act  for  repealing  the  Stamp  Duties  on  Deeds,  Law   65  G.  3.  c.  184. 
Proceedings,  and  other  written  or  printed  Instruments,  and  the  Duties  on 
Fire  Insurances,  and  on  Legacies  and  Successions  to  persorial  Estate 
upon  Intestacies,  now  payable  in  Great  Britain  ;  and  for  granting  other 
Duties  in  lieu  thereof. — [llth  July  1815.] 

VUI.  And  be  it  further  enacted.  That  all  the  powers,  provisions.    Powers,  etc  of 
clauses,  regulations  and  directions,  fines,  forfeitures,  pains,  and  penalties,    extendedto 
contained  in  and  imposed  by  the  several  Acts  of  Parliament  relating  to   Act. 
the  duties  hereby  repealed,  and  the  several  Acts  of  Parliament  relating 
to  any  prior  duties  of  the  same  kind  or  description,  shall  be  of  full  force 
and  effect  with  respect  to  the  duties  hereby  granted,  and  to  the  vellum, 
parchment  and  paper,  instruments,  matters  and  things,  charged  or  charge- 
able therewith,  as  far  as  the  same  are  or  shall  be  applicable,  in  all  cases 
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Instruments 
having  wrong 
stamipo,  bat  of 
sufficient 
value,  valid. 


Exception. 


Making,  etc. 
bills  of  ex- 
change, et& 
not  duly 
stamped. 


Penalty. 


Post  dating 
bills  of  ex- 
change, etc 


Penalty. 


Issuing  un- 
stamp^  drafts 
on  bankers, 
without  speci- 
fying place 
where  issued, 
or  if  post  dated. 


not  hereby  expressly  provided  for,  and  shall  be  observed,  applied,  en- 
forced and  put  in  execution  for  the  raising,  levying,  collecting  and  secur- 
ing of  the  said  duties  hereby  granted  and  otherwise  relating  thereto,  so 
far  as  the  same  shall  not  be  superseded  by,  and  shall  be  consistent  with 
the  express  provisions  of  this  Act,  as  fully  and  effectually  to  all  intcDts 
and  purposes,  as  if  the  same  had  been  herein  repeated  and  specially 
enacted  Avith  reference  to  the  said  duties  hereby  granted. 

X.  And  be  it  further  enacted.  That,  from  and  after  the  passing  of 
this  Act,  all  instruments  for  or  upon  which  any  stamp  or  stamps  shall 
have  been  used  of  an  improper  denomination  or  rate  of  duty,  but  of 
equal  or  greater  value  in  the  whole  with  or  than  the  stamp  or  stamps 
which  ought  regularly  to  have  been  used  thereon,  shall  nevertheless  be 
deemed  valid  and  effectual  in  the  law ;  except  in  cases  where  the  stamp 
or  stamps  used  on  such  instruments  shall  have  been  specially  appropriated 
to  any  other  instrument,  by  having  its  name  on  the  face  thereof. 

XI.  And  be  it  further  enacted.  That  if  any  person  or  persons  shall 
make,  sign  or  issue,  or  cause  to  be  made,  signed  or  issued,  or  shall  accept 
or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  bill  of  exchange, 
draft  or  order,  or  promissory  note  for  the  payment  of  money,  liable  to 
any  of  the  duties  imposed  by  this  Act,  without  the  same  being  duly 
stamped  for  denoting  the  duty  hereby  charged  thereon,  he,  she  or  they 
shall,  for  every  such  bill,  draft,  order  or  note,  forfeit  the  sum  of  fifty 
pounds. 

XII.  And  be  it  further  enacted.  That  if  any  person  or  persons  shaU 
make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  exchange, 
drafl  or  order,  or  promissory  note  for  the  payment  of  money,  at  any  time 
afler  date  or  sight,  which  shall  bear  date  subsequent  to  the  day  on  whidi 
it  shall  be  issued,  so  that  it  shall  not  in  fact  become  payable  in  two 
months,  if  made  payable  after  date,  or  in  sixty  days,  if  made  payable 
after  sight,  next  after  the  day  on  which  it  shall  be  issued,  unless  the 
same  shall  be  stamped  for  denoting  the  duty  hereby  imposed  on  a  bill  of 
exchange  and  promissory  note  for  the  pa3rment  of  money  at  any  time 
exceeding  two  months  after  date,  or  sixty  days  after  sight,  he,  she  or 
they  shall,  for  every  such  bill,  draft,  order  or  note,  forfeit  the  sum  of 
one  hundred  pounds. 

XIII.  And,  for  the  more  effectually  preventing  of  frauds  and  eyasions 
of  the  duties  hereby  granted  on  bills  of  exchange,  drafts  or  orders  for 
the  payment  of  money,  under  colour  of  the  exemption  in  favour  of  drafts 
or  orders  upon  bankers  or  persons  acting  as  bankers,  contained  in  the 
Schedule  hereunto  annexed,  be  it  further  enacted,  That  if  any  person  or 
persons  shalL  after  the  thirty-first  day  of  August  one  thousand  eight 
hundred  and  fifteen,  make  and  issue,  or  cause  to  be  made  and  issued,  any 
bill,  draft  or  order,  for  the  payment  of  money  to  the  bearer  on  demand, 
upon  any  banker  or  bankers,  or  any  person  or  persons  acting  as  a  banker 
or  bankers,  which  shall  be  dated  on  any  day  subsequent  to  the  day  oo 
which  it  shall  be  issued,  or  which  shall  not  truly  specify  and  express  the 
place  where  it  shall  be  issued,  or  which  shall  not  in  every  respect  fall 
Avithin  the  said  exemption,  unless  the  same  shall  be  duly  stamped  as  a 
bill  of  exchange  according  to  this  Act,  the  person  or  persons  so  offending 
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shall,  for  every  such  bill,  draft  or  order,  forfeit  the  sum  of  one  hundred  55  G.  8.  c.  184. 

pounds ;  and  if  any  person  or  persons  shall  knowingly  receive  or  take  penalty. 

any  such  bill,  draft  or  order,  in  payment  of  or  as  a  security  for  the  sum  BeceiviDg,  etc 

therein  mentioned,  he,  she  or  they  shall,  for  every  such  bill,  draflb  or  Buoh  drafts. 

order,  forfeit  the  sum  of  twenty  pounds ;  and  if  any  banker  or  bankers.   Penalty. 

or  any  person  or  persons  acting  as  a  banker,  upon  whom  any  such  bill, 

draft  or  order,  shall  be  drawn,  shall  pay,  or  cause  or  permit  to  be  paid,  Bankers  pay- 

the  sum  of  money  therein  expressed,  or  any  part  thereof,  knowing  the  ^S  ^^em. 

same  to  be  post  dated,  or  knowing  that  the  place  where  it  was  issued  is 

not  truly  specified  and  set  forth  therein,  or  knowing  that  the  same  does 

not  in  any  other  respect  fall  within  the  said  exemption,  then  the  banker 

or  bankers,  or  person  or  persons  so  offending,  shall,  for  every  such  bill, 

draft  or  order,  forfeit  the  sum  of  one  hundred  pounds,  and  moreover  Penalty. 

shall  not  be  allowed  the  money  so  paid  or  any  part  thereof,  in  account 

against  the  person  or  persons,  by  or  for  whom  such  bill,  drafl  or  order, 

shall  be  drawn,  or  his,  her  or  their  executors  or  administrators,  or  his, 

her  or  their  assignees  or  creditors  in  case  of  bankruptcy  or  insolvency,  or 

any  other  person  or  persons  claiming  under  him,  her  or  them. 

XIV.  And  be  it  further  enacted.  That,  from  and  after  the  thirty-first   Promissory 
day  of  August  one  thousand  eight  hundred  and  fifteen,  it  shaU  be  lawful  on  dei^n'^i^t 
for  any  banker  or  bankers,  or  other  person  or  persons,*  who  shall  have  exceeding 
made  and  issued  any  promissory  notes  for  the  payment  to  the  bearer  on  ^^^^'^^^ilS'^ 
demand,  of  any  sum  of  money  not  exceeding  one  hundred  pounds  each,  makers,  with- 
duly  stamped  according  to  the  directions  of  this  Act,  to  re-issue  the  same  J"^  farther 
from  time  to  time,  after  payment  thereof,  as  often  as  he,  she  or  they,   •Seel  (^S  V\ 
shall  think  fit,  without  being  liable  to  pay  any  further  duty  in  respect  «.  32,  §  10. 
thereof;  and  that  all  promissory  notes,  so  to  be  re-issued  as  aforesaid, 

shall  be  good  and  valid,  and  as  available  in  the  law,  to  all  intents  and 
purposes,  as  they  were  upon  the  first  issuing  thereof. 

XV.  And  be  it  further  enacted,  That  no  promissory  note  for  the  pay-  Such  notes  not 
ment  to  the  bearer  on  demand,  of  any  sum  of  money  not  exceeding  one  fJJjJhei^dutv 
hundred  pounds,  which  shall  have  been  made  and  issued  by  any  bankers  though  re- 

or  other  persons  in  partnership,  and  for  which  the  proper  stamp  duty  j**^®*^  ^y  <»*'" 

*  *  *  r     r  r  .f     ^in  persons 

shall  have  been  once  paid  according  to  the  provisions  of  this  Act,  shall  be  not  strictly  the 
deemed  liable  to  the  payment  of  any  further  duty,  although  the  same  ori^nal 
shall  be  re-issued  by  and  as  the  note  of  some  only  of  the  persons  who 
originally  made  and  issued  the  same,  or  by  and  as  the  note  of  any  one 
or  more  of  the  persons  who  originally  made  and  issued  the  same,  and  any 
other  person  or  persons  in  partnership  with  him  or  them  jointly ;  nor 
although  such  note  if  made  payable  at  any  other  than  the  place  where 
drawn,  shall  be  re-issued  with  any  alteration  therein  only  of  the  house 
or  place  at  which  the  same  shall  have  been  at  first  made  payable. 

XVin.  And  be  it  further  enacted,t  That,  from  and  after  the  thirty-  issuing  notes 
first  day  of  August  one  thousand  eight  hundred  and  fifteen,  it  shall  not  "^-^'I^^^** 
be  lawful  for  any  banker  or  bankers,  or  other  person  or  persons,  to  issue  ^g^osd  24 
any  promissory  note  for  the  payment  of  money  to  the  bearer  on  demand,    F.  c.  Ill,  §  19. 
liable  to  any  of  the  duties  imposed  by  this  Act,  with  the  date  printed 
therein  ;  and  if  any  banker  or  bankers,  or  other  person  or  persons,  shall 
issue  or  cause  to  be  issued  any  such  promissory  note  with  the  date 
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Penalty. 
Promissory 
notes  made  out 
of  G.  B.  not 
negotiable  an- 
letts  stamped. 


Circulating, 
etc.  such  notes, 
etc. 


Penalty. 

Proviso  for 
Ireland. 


printed  therein,  lie  or  they  shall,  for  every  promissory  note  so  issued,  for 
feit  the  sum  of  fifty  pounds. 

XXIX.  And  be  it  further  enacted,  That,  from  and  afler  the  passing 
of  this  Act,  promissory  notes  for  the  payment  of  money  to  the  bearer  on 
demand,  made  out  of  Great  Britamy  or  purporting  to  be  made  out  of 
Great  Britain,  or  purporting  to  be  made  by  or  on  the  behalf  of  any 
person  or  persons  resident  out  of  Great  Britain,  shall  not  be  negotiable 
or  be  negotiated,  or  circulated  or  paid  in  Great  Britain,  whether  the  same 
shall  be  made  payable  in  Great  Britain,  or  not,  unless  the  same  shall  have 
paid  such  duty,  and  be  stamped  in  such  manner,  as  the  law  requires  for 
promissory  notes  of  the  like  tenor  and  value  made  in  Great  Britain ;  and 
if  any  person  or  persons  shall  circulate  or  negotiate,  or  offer  in  payment, 
or  shall  receive  or  take  in  payment  any  such  promissory  note,  or  shall 
demand  or  receive  payment  of  the  whole  or  any  part  of  the  money  men- 
tioned in  such  promissory  note,  from  or  on  account  of  the  drawer  thereof, 
in  Cheat  Britain,  the  same  not  being  duly  stamped  as  aforesaid ;  or  if  anj 
person  or  persons  in  Great  Britain  shall  pay  or  cause  to  be  paid  the  stun 
of  money  expressed  in  any  such  note,  not  being  duly  stamped  as  afore- 
said, or  any  part  thereof,  either  as  drawer  thereof,  or  in  pursuance  of 
any  nomination  or  appointment  for  that  purpose  therein  contained,  the 
person  or  persons  so  offending  shall,  for  every  such  promissory  note,  for- 
feit the  sum  of  twenty  pounds :  Provided  always,  that  this  clause  shall 
not  extend  to  promissory  notes  made  and  payable  only  in  Ireland, 


SCHEDULE  TO  WHICH  THIS  ACT  REFERS. 


**9«'€l7^18r. 
c.  83 ;  Sched. 


Inland  Bill  of  Exchange,  Draft  or  Order  to  the  Bearer,  or 
to  Order,  either  on  Demand  or  otherwise,  not  exceeding 
Two  Months  after  Date,  or  Sixty  Days  after  Sight,  of  any 
Sum  of  Money.* 

Amounting  to  40s.  and  not  exceeding  £5,  5s., 
Exceeding  £5,  5s.  and  not  exceeding  £20, 
Exceeding  £20  and  not  exceeding  £30,     . 
Exceeding  £30  and  not  exceeding  £50,     . 
Exceeding  £50  and  not  exceeding  £100,  . 
Exceeding  £100  and  not  exceeding  £200, 
Exceeding  £200  and  not  exceeding  £300, 
Exceeding  £300  and  not  exceeding  £500, 
Exceeding  £500  and  not  exceeding  £1000, 
Exceeding  £1000  and  not  exceeding  £2000, 
Exceeding  £2000  and  not  exceeding  £3000, 
Exceeding  £3000,  .... 


£0 

1 

0 

0 

1 

6 

0 
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0 
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0 

3 

6 

0 
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5 
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0 

6 

0 

0 

8 

6 

0 

12 

f; 

0 

15 

0 

1 

5 

0 

t-&«  17^18  r. 

c.  83 ;  Sched. 


Inland  Bill  of  Exchange,  Draft  or  Order  for  the  Payment 
to  the  Bearer,  or  to  Order,  at  any  time  exceeding  Two 
Months  after  Date,  or  Sixty  Days  after  Sight,  of  any 
Sum  of  Money.f 

Amounting  to  40s.  and  not  exceeding  £5,  5s.,    . 


£0     1     6 
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Exceeding  £5,  5s.  and  not  exceeding  £20, 
Exceeding  £20  and  not  exceeding  £30, 
Exceeding  £30  and  not  exceeding  £50, 
Exceeding  £50  and  not  exceeding  £100,  . 
Exceeding  £100  and  not  exceeding  £200, 
Exceeding  £200  and  not  exceeding  £300, 
Exceeding  £300  and  not  exceeding  £500, 
Exceeding  £500  and  not  exceeding  £1000, 
Exceeding  £1000  and  not  exceeding  £2000, 
Exceeding  j£2000  and  not  exceeding  £3000, 
Exceeding  £3000,  .... 


£0  2  0    56  G.  8.  c.  184. 

0  2  6          

0  3  6 

0  4  6 

0  5  0 

0  6  0 

0  8  6 

0  12  6 

0  15  0 
15  0 

1  10  0 


Inland  Bill,  Draft  or  Order  for  the  payment  of  any  Sum  of 
Money  though  not  made   payable  to  the  Bearer,  or  to 
Order,  if  the  same  shall  be  delivered  to  the  Payee,  or' 
some  Person  on  his  or  her  behalf,         .... 


The  same 
duty  as  on  a 
bill  of  ex- 
change for  tbo 
like  Hum,  pay- 
able to  bearer 
or  order. 


Inland  Bill,  Draft  or  Order  for  the  Payment  of  any  Sum  of 
Money,  Weekly,  Monthly,  or  at  any  other  stated  Periods, 
if  made  payable  to  the  Bearer,  or  to  Order,  or  if  delivered 
to  the  Payee,  or  some  Person  on  his  or  her  behalf,  where 
the  total  Amount  of  the  Money  thereby  made  payable 
shall  be  specified  therein,  or  can  be  ascertained  therefrom. 


And  where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  indefinite,  .... 

And  the  following  instruments  shall  be  deemed  and 
taken  to  be  inland  bills,  drafts,  or  orders,  for  the 
payment  of  money  within  the  intent  and  meaning  of 
this  schedule ;  videlicet^ 

All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  by  a  bill  or  promissory  note,  or  for  the 
delivery  of  any  such  bill  or  note  in  payment  or 
satisfaction  of  any  sum  of  money ;  where  such 
drafts  or  orders  shall  require  the  pa3rment  or  de- 
livery to  be  made  to  the  bearer,  or  to  order,  or  shall 
be  delivered  to  the  payee,  or  some  person  on  his  or 
her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or  other 
person  or  persons,  for  money  received,  which  shall 
entitle,  or  be  intended  to  entitle,  the  person  or 
persons  paying  the  money,  or  the  bearer  of  such 
receipts,  to  receive  the  like  sum  from  any  third 
person  or  persons. 


The  same 
duty  as  on  a 
bill  payable 
to  bearer  or 
order  on  de- 
mand for  a 
sum  equal  to 
such  total 
amount 

The  same 
duty  as  on  a 
bill  on  de- 
mand for  the 
sum  therein 
expressed 
tonly. 
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55  0. 3.  c.  184.  And  all  bills,  drafts  or  orders,  for  the  payment  of  any 

sum  of  money  out  of  any  particular  fund  which  may 
or  may  not  be  available,  or  upon  any  condition  or 
contingency  which  may  or  may  not  be  performed  or 
happen,  if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  or  if  the  same  shall  be  delivered 
to  the  payee  or  some  person  on  his  or  her  behalf. 


Foreign  Bill  of  Exchange  (or  Bill  of  Exchange  drawn  in  but 
payable  out  of  Great  Britain)  if  drawn  singly  and  not  in 
a  Set 


The 
dutv     as    on 
an  inland  l»ll 


of    the 
amount     aad 
^  tenor. 


Foreign  Bills  of  Exchange,  drawn  in  Sets  according  to  the 
Custom  of  Merchants,  for  every  Bill  of  each  Set,  where 
•  -See  17  ^  18  r.        the  Sum  made  payable  thereby  shall  not  exceed  £100,*  .£016 
c*  83 ;  Sched.  ^^^  ^j^^j.^  j^.  gj^^  exceed  £100  and  not  exceed  £200,        0    3    0 

And  where  it  shall  exceed  £200  and  not  exceed  £500,  0  4  0 
And  where   it  shall   exceed   £500   and  not   exceed 

£1000, -050 

And  where   it   shall   exceed   £1000  and  not  exceed 

£2000, 0    7    6 

And  where  it  shall   exceed  £2000  and  not  exceed 

£3000, 0  10    0 

And  where  it  shall  exceed  £3000,    .  .  .         0  15    0 

Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the 
governor  and  company  of  the  bank  of  England 

All  bills,  orders,  remittance  bills  and  remittance  cer- 
tificates, drawn  by  commissioned  officers,  masters 
and  surgeons  in  the  navy,  or  by  any  commissioner 
or  commissioners  of  the  navy,  under  the  authority 
35  G.  3.  c.  94.  of  the  Act  passed  in  the  35th  year  of  his  Majesty's 

reign,  for  the  more  expeditious  payment  of  the  wages 
and  pay  of  certain  officers  belonging  to  the  navy. 

All  bills  drawn  pursuant  to  any  former  Act  or  Acts  of 
Parliament  by  the  commissioners  of  the  navy,  or  by 
the  commissioners  for  victualling  the  navy,  or  by  the 
commissioners  for  managing  the  transport  service, 
and  for  taking  care  of  sick  and  wounded  seamen, 
upon,  and  payable  by  the  treasurer  of  the  navy. 

All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  upon 
any  banker  or  bankers,  or  any  person  or  persons 
acting  as  a  banker,  who  shall  reside  or  transact  the 
buisness  of  a  banker,  within  ten  miles  of  the  place 
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where  such  drafts  or  orders  shall  be  issued,  pro- 
vided such  place  shall  be  specified  in  such  drafls  or 
orders ;  and  provided  the  same  shall  bear  date  on 
or  before  the  day  on  which  the  same  shall  be  issued ; 
and  provided  the  same  do  not  direct  the  payment  to 
be  made  by  bills  or  promissory  notes.* 
All  bills,  for  the  pay  and  allowances  of  his  Majesty^s 
land  forces,  or  for  other  expenditures  liable  to  be 
charged  in  the  public  regimental  or  district  accounts, 
which  shall  be  drawn  according  to  the  forms  now 
prescribed  or  hereaft€r  to  be  prescribed  by  his 
Majesty's  orders,  by  the  paymasters  of  regiments  or 
corps,  or  by  the  chief  paymaster,  or  deputy  pay- 
master, and  accountant  of  the  army  depot,  or  by  the 
paymasters  of  recruiting  districts,  or  by  the  pay- 
masters of  detachments,  or  by  the  officer  or  officers 
authorized  to  perform  the  duties  of  the  paymaster- 
ship  during  a  vacancy,  or  the  absence,  suspension 
or  incapacity  of  any  such  paymaster  as  aforesaid ; 
save  and  except  such  bills  as  shall  be  drawn  in  favour 
of  contractors  or  others^  who  furnish  bread  or  forage 
to  his  Majesty's  troops^  and  who  by  their  contracts  or 
agreements  shall  be  liable  to  pay  the  stamp  duties  on  the 
bills  given  in  payment  for  the  articles  supplied  by  them. 


Promissory  Note,  for  the  Payment,  to  the  Bearer  on  De- 
inand,  of  any  Sum  of  Money, 

Not  exceeding  one  pound  and  one  shilling, 
Exceeding  £1,  Is.  and  not  exceeding  £2,  2s., 
Exceeding  £2,  2s.  and  not  exceeding  £5,  5s., 
Exceeding  £5,  5s.  and  not  exceeding  £10 
Exceeding  £10  and  not  exceeding  £20, 
Exceeding  £20  and  not  exceeding  £30, 
Exceeding  £30  and  not  exceeding  £50, 
Exceeding  £50  and  not  exceeding  £100, 

Which  said  notes  may  be  re-issued,  after  payment 
thereof,  as  often  as  shall  be  thought  fit. 


Promissory  Note  for  the  Payment,  in  any  other  manner  than 
to  the  Bearer  on  Demand^  but  not  exceeding  Two  Months 
after  Date,  or  Sixty  Days  after  Sight,  of  any  Sum  of 

Money,t 

Amounting  to  40s.  and  not  exceeding  £5,  5s., 
Exceeding  £5,  5s.  and  not  exceeding  £20, 
Exceeding  £20  and  not  exceeding  £30, 
Exceeding  £30  and  not  exceeding  £50,     . 
Exceeding  £50  and  not  exceeding  £100,  . 

These  notes  are  not  to  be  re-issued  after  being  once 
paid. 


hh  G.  3.  c.  184. 


•-»«?  164-17  V. 
c.  59. 
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65  G.  8.  c.  184.  Promissory  Note  for  the  Payment,  either  to  the  Bearer  on 

Demand,  or  in  any  other  manner  than  to  the  Bearer  on 
Demand,  but  not  exceeding  Two  Months  after  Date,  or 
Sixty  Days  after  Sight,  of  any  Sum  of  Money,* 
Exceeding  £100  and  not  exceeding  £200, 
Exceeding  £200  and  not  exceeding  £300, 
Exceeding  £300  and  not  exceeding  £500, 
Exceeding  £500  and  not  exceeding  £1000, 
Exceeding  £1000  and  not  exceeding  £2000, 
Exceeding  £2000  and  not  exceeding  £3000, 
Exceeding  £3000,  .... 

The  notes  are  not  to  be  re-issued  after  being  once 
paid. 


•                             « 
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1 5^  17^18  V. 
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Promissory  Note  for  the  Payment  to  the  Bearer  or  other- 
wise, at  any  time  exceeding  Two  Months  after  Date,  or 
Sixty  Days  after  Sight,  of  any  Sum  of  Money,t 
Amounting  to  40s.  and  not  exceeding  £5,  58., 
Exceeding  £5,  5s.  and  not  exceeding  £20, 
Exceeding  £20  and  not  exceeding  £30, 
Exceeding  £30  and  not  exceeding  £50,     . 
Exceeding  £50  and  not  exceeding  £100,  . 
Exceeding  £100  and  not  exceeding  £200, 
Exceeding  £200  and  not  exceeding  £300, 
Exceeding  £300  and  not  exceeding  £500, 
Exceeding  £500  and  not  exceeding  £1000, 
Exceeding  £1000  and  not  exceeding  £2000, 
Exceeding  £2000  and  not  exceeding  £3000, 
Exceeding  £3000,  .... 

These  notes  are  not  to  be  re-issued  after  being  once 
paid. 


Promissory  Note  for  the  Payment  of  any  Sum  of  Money  by 
Instahnents^  or  for  the  Payment  of  several  Sums  of  Money 
at  different  Days  or  limes,  so  that  the  whole  of  the  Money 
to  be  paid  shall  be  definite  and  certain, 


And  the  following  instruments  shall  be  deemed  and 
taken  to  be  promissory  notes,  within  the  intent  and 
meaning  of  this  schedule ;  viz. 

All  notes,  promising  the  pa3anent  of  any  sum  or  sums 
of  money  out  of  any  particular  fund,  which  may  or 
may  not  be  available ;  or  upon  any  condition  or 
contingency,  which  may  or  may  not  be  performed 
or  happen ;  if  the  same  shall  be  made  payable  to  the 
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The  same 
duty  as  on  t 
promusorj 
note,  pftvablf 
in  less  than 
two  month* 
after  date  for 
a  sam  equal 
to  the  wbok 
amount  of  tlM 
money  to  ht 
[paid. 
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bearer,  or  to  order,  and  if  the  same  shall  be  definite  ^  G.  a^.  184. 

and  certain,  and  not  amount  in  the  whole  to  twenty 
pounds. 
And  all  receipts  for  money  deposited  in  any  bank,  or 
in  the  hands  of  any  banker  or  bankers,  which  shall 
contain  any  agreement  or  memorandiun,  importing 
that  interest  shall  be  paid  for  the  money  so  deposited. 

Exemptions  Jrom  the  Duties  on  Promissory  Notes. 

All  notes,  promising  the  payment  of  any  sum  or  sums 

of  money  out  of  any  particular  fund,  which  may  or 

may  not  be  available;   or  upon  any  condition  or 

contingency,  which  may  or  may  not  be  performed 

or  happen  ;  where  the  same  shall  not  be  made  pay- 
able to  the  bearer  or  to  order,  and  also  where  the 

same  shall  be  made  payable  to   the  bearer  or  to 

order,  if  the  same  shall  amount  to  twenty  pounds, 

or  be  indefinite. 
And  all  other  instruments,  bearing  in  any  degree  the 

form  or  style  of  promissory  notes,  but  which  in  law 

shall  be  deemed  special  agreements,  except  those 

hereby  expressly  directed  to  be  deemed  promissory 

notes. 

But  such  of  the  notes  and  instruments  here  exempted  from 
the  duty  on  promissory  notes  shall  nevertheless  be  liable 
to  the  duty  which  may  attach  thereon,  as  agreements  or 
otherwise. 

Exemptions  from  the  preceding  and  all  otJier  Stamp  Duties. 

All  promissory  notes  for  the  payment  of  money,  issued 
by  the  governor  and  company  of  the  Bank  of 
England. 

Protest  of  any  Bill  of  Exchange  or  Promissory  Note,  for 

any  Sum  of  Money,*  ^^^  l\^  1 26 

Not  amounting  to  £20,  .          .          .          .          .  .£020*' 

Amoimting  to  £20  and  not  amounting  to  £100,  0     3     0 

Amounting  to  £100  and  not  amounting  to  £500,  .        0     5     0 

Amounting  to  £500  or  upwards,      .          .  0  10     0 

Protest  of  any  other  kind,       .  .  .  .  .         .050 

And  for  every  sheet  or  piece  of  paper,  parchment  or 
vellum,  upon  which  the  same  shall  be  written,  after 
the  first,  a  further  progressive  duty  of    .  0     5     0 

I.  2  Q 
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1  420.4.  c. 78. 


Bills  accepted 
payable  at  a 
banker*fl  or 
other  place, 
deemed  a 
general  accept- 
ance. 

Bills  accepted 
payable  at  a 
C)anker*8  or 
other  place 
only,  deemed 
a  qualified 
acceptance. 


Acceptance 
to  be  in 
writing  on 
the  bill. 

See  19  ^20 
r.  c.  60,  §  11. 


1  AND  2  Geo.  IV.  c.  78. — An  Act  to  regulate  Acceptances  of  Bills  of 

Exchange,  ^[2d  July  1821.] 

Whereas  according  to  law  as  hath  been  adjudged,  where  a  bill  is  ac- 
cepted payable  at  a  banker's,  the  acceptance  thereof  is  not  a  general  but 
a  qualified  acceptance :  And  whereas  a  practice  hath  yery  generally  pre- 
vailed among  merchants  and  traders  so  to  accept  bills,  and  the  same  haTe, 
among  such  persons,  been  very  generally  considered  as  bills  generally 
accepted,  and  accepted  without  qualification :  And  whereas  many  persons 
have  been,  and  may  be  much  prejudiced  and  misled  by  such  practice  and 
imderstanding,  and  persons  accepting  bills  may  relieve  themselves  from 
all  inconvenience,  by  giving  such  notice  as  herein-afler  mentioned  of  their 
intention  to  make  only  a  qualified  acceptance  thereof;  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the  same,  That  from 
and  after  the  first  day  of  August  now  next  ensuing,  if  any  person  shall 
accept  a  bill  of  exchange,  payable  at  the  house  of  a  banker  or  other 
place,  without  further  expression  in  his  acceptance,  such  acceptance  shall 
be  deemed  and  taken  to  be,  to  all  intents  and  purposes,  a  general  accept- 
ance of  such  bill ;  but  if  the  acceptor  shall  in  his  acceptance  express  that 
he  accepts  the  bill,  payable  at  a  banker's  house  or  other  place  only,  and 
not  otherwise  or  elsewhere,  such  acceptance  shall  be  deemed  and  taken 
to  be,  to  all  intents  and  purposes,  a  qualified  acceptance  of  such  bill,  and 
the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of 
pajonent,  when  such  pajonent  shall  have  been  first  duly  demanded  at  such 
banker^s  house  or  other  place. 

II.  And  be  it  further  enacted.  That  from  and  after  the  said  first  day 
of  August,  no  acceptance  of  any  inland  bill  of  exchange  shall  be  sufiicient 
to  charge  any  person,  unless  such  acceptance  be  in  writing  on  such  bill, 
or  if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts.* 


«.  4.  c.  65. 


9  GEa  IV.  c.  65. — An  Act  to  restrain  the  Negotiation^  m  England,  of 
Promissory  Notes  and  Bills  under  a  limited  sunij  issued  in  Scotland  or 
Ireland.— [15<A  July  1828.] 


7  G.  4.  c.  6.        Whereas  an  Act  was  passed  in  the  seventh  year  of  his  present  Majesty's 
reign,  intitided  An  Act  to  limits  and  after  a  certain  period  to  prohibit^  the 
issuing  of  Promissory  Notes  under  a  limited  sum  in  England ;  and  doubts 
may  arise  how  far  the  provisions  of  the  said  Act  may  be  effectual 
to  restrain  the  circulating  in  England  of  certain  notes,  drafts,  or  under- 
takings made  or  issued  in  Scotland  or  Ireland:  Be  it  therefore  enacted 
by  the  King's  most  exceUent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons^  in  this  present  Par- 
After  5th  liament  assembled,  and  by  the  authority  of  the  same,  that  if  any  bodj 
April  1829,        politic  or  corporate,  or  person  or  persons,  shall,  after  the  fifth  day  olf 
or  person  shall  April  one  thousand  eight  hundred  and  twenty-nine,  by  any  art^  device, 
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or  means  whatsoever,  publish,  utter,  negotiate,  or  transfer,  in  any  part  of  9  <5-  *•  «•  ^o- 
England^  any  promissory  or  other  note,  draft,  engagement,  or  undertaking 
in  writing,  made  payable  on  demand  to  the  bearer  thereof,  and  being  land  notes  or 
negotiable  or  transferable,  for  the  pajonent  of  any  sum  of  money  less  ^^^?  binder  S'- 
than  five  pounds,  or  on  which  less  than  the  sum  of  five  pounds  shall  been  made 
remain  undischarged,  which  shall  have  been  made  or  issued,  or  shall  pur-  o^*  issued 
port  to  have  been  made  or  issued,  in  Scotland  or  Ireland^  or  elsewhere  ^^  i^and, 
out  of  Englandy  wheresoever  the  same  shall  or  may  be  payable,  every  under  penalty 
such  body  politic  or  corporate,  or  person  or  persons,  so  publishing,  utter- 
ing,  negotiating,  or  transferring  any  such  note,  bill,  draft,  engagement,  or 
undertaking,  in  any  part  of  England^  shall  forfeit  and  pay  for  every  such 
offence,  any  sum  not  exceeding  twenty  pounds  nor  less  than  five  pounds, 
at  the  discretion  of  the  justice  of  the  peace  who  shall  hear  and  deter- 
mine such  offence. 

U.  And  be  it  further  enacted.  That  the  penalties  which  may  be  in-  Mode  of 
curred  under  the  provisions  of  this  Act  shall  and  may  be  recovered  in  a  Jl^^tSs.^ 
simimary  way,  by  information  on  complaint,  before  a  justice  or  justices 
of  the  peace,  and  shall  be  levied  and  applied  in  the  manner  directed  by  an 
Act  passed  in  the  forty-eighth  year  of  the  reign  of  his  late  Majesty  King  48  G.  3.  c  88. 
George  the  Third,  intitided.  An  Act  to  restrain  the  Negotiation  of  Promissory 
Notes  and  Inland  Bills  of  Exchange  under  a  limited  sum  in  England,  with 
respect  to  the  penalties  by  the  said  last-mentioned  Act  imposed ;  and  all 
and  eveiy  the  clauses  and  provisions  in  the  said  last-mentioned  Act  con- 
tained, relating  to  the  recovery  and  application  of  the  penalties  thereby 
imposed,  shall  be  applied  and  put  in  execution  for  the  recovery  and 
application  of  the  penalties  by  this  Act  imposed,  as  fully  and  effectually 
to  all  intents  and  purposes,  as  if  such  clauses  and  provisions  had  been 
herein  repeated  and  expressly  re-enacted. 

in.  Provided  always,  and  be  it  enacted.  That  it  shall  and  may  be    The  Treasury 
lawful  for  the  Lord  High  Treasurer,  or  for  the  Commissioners  of  his   J^JSwion'^or 
Majesty's  Treasury,  or  any  three  or  more  of  them,  to  order  and  direct  that   mitigation  of 
the  whole  or  any  part  of  any  penalty  which  shall  be  incurred  under  this   P®****"®*- 
Act  shall  and  may  be  remitted,  or  mitigated  or  abated  to  such  amount, 
and  in  such  manner  and  upon  such  conditions  as  to  such  Lord  High 
Treasurer  or  Commissioners  of  the  Treasury  may  seem  fit  and  proper. 

rV.  Provided  always,  and  be  it  further  enacted,  That  nothing  herein   Not  to  extend 
contained  shall  extend  to  any  draft  or  order  drawn  by  any  person  or  per-   ^nker^for  the 
sons  on  his,  her,  or  their  banker  or  bankers,  or  on  any  person  or  persons  use  of  tbe 
acting  as  such  banker  or  bankers,  for  the  payment  of  money  held  by  such  ^i^*^®*"- 
banker  or  bankers,  person  or  persons,  to  the  use  of  the  person  or  persons 
by  whom  such  drafl  or  order  shall  be  drawn. 

2  AND  3  Will.  IV.  c.  98.— -in  Act  for  regulating  the  protesting  for  Non-  2  &  8  W.  4.  c. 
paym/ent  of  BUls  of  Exchange  drawn  payable  at  a  Place  not  being  the 
Place  of  the  Residence  of  th^  Drawee  or  Drawees  of  the  same. — [^th 
August  1832.] 

Whebeas  doubts  having  arisen  as  to  the  place  in  which  it  is  requisite 
to  protest  for  non-payment  bills  of  exchange,  which  on  the  presentment 
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2  &  8  W.  4.  c.     for  acceptance  to  the  drawee  or  drawees  shall  not  have  been  accepted, 

*    such  bills  df  exchange  being  made  payable  at  a  place  other  than  the 

place  mentioned  therein  to  be  the  residence  of  the  drawee  or  drawees 
thereof,  and  it  is  expedient  to  remove  such  doubts ;  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the  same,  That  from 
Bills  of  and  after  the  passing  of  this  Act,  all  bills  of  exchange  wherein  the  drawer 

**°^i^d  to  be  ^'  drawers  thereof  shall  have  expressed  that  such  bills  of  exchange  are 
paid  in  any  to  be  payable  in  any  place  other  than  the  place  by  him  or  them  therein 
place  other  mentioned  to  be  the  residence  of  the  drawee  or  drawees  thereof,  and 
dence  of  the  which  shall  not  on  the  presentment  for  acceptance  thereof  be  accepted, 
drawee,  if  gi^all  or  may  be,  without  further  presentment  to  the  drawee  or  drawees, 

on  present-  protested  for  non-payment  in  the  place  in  which  such  bills  of  exchange 
ment,  may  shall  have  been  by  the  drawer  or  drawers  expressed  to  be  payable,  unless 

Id  t^at  place,  ^^^  amount  owing  upon  such  bills  of  exchange  shall  have  been  paid  to 
unless  the  holder  or  holders  thereof  on  the  day  on  which  such  bills  of  exchange 

rhe^hoidS^        would  have  become  payable  had  the  same  been  duly  accepted. 

6  &  6  W.  4.  c.     5  AND  6  WiLL.  IV.  c.  41. — An  Act  to  amend  the  Law  relating  to  Sectiritks 

given  for  Considerations  arising  out  of  gaming^  usuriotiSj  and  certain 
other  illegal  Transactions, — [3lst  August  1835.J 

16  Car.  2.  c  7.    Whereas  by  an  Act  passed  in  the  sixteenth  year  of  the  reign  of  his 
late  Majesty  King  Charles  the  Second,  and  by  an  Act  passed  in  the  Parlia- 

10  Will.  3.  (1.)    ment  of  Ireland  in  the  tenth  year  of  the  reign  of  his  late  Majesty  King 

WUliam  the  Third,  each  of  such  Acts  being  intituled  An  Act  against  deceit- 
ful^ disorderly^  and  excessive  Gaming,  it  was  enacted,  that  all  and  singular 
judgments,  statutes,  recognizances,  mortgages,  conveyances,  assurances, 
bonds,  bUls,  specialties,  promises,  covenants,  agreements,  and  other  acts, 
deeds,  and  securities  whatsoever,  which  should  be  obtained,  made,  given, 
acknowledged,  or  entered  into  for  security  or  satisfaction  of  or  for  any 
money  or  other  thing  lost  at  play  or  otherwise  as  in  the  said  Acts  respec- 
tively is  mentioned,  or  for  any  part  thereof,  should  be  utterly  void  and 
9  Ann.  c.  14.  of  none  effect :  And  whereas  by  an  Act  passed  in  the  ninth  year  of  the 
reign  of  her  late  Majesty  Queen  Anne,  and  also  by  an  Act  passed  in  the 

11  Ann.  (I.)       Parliament  of  Ireland  in  the  eleventh  year  of  the  reign  of  her  said  late 

Majesty,  each  of  such  Acts  being  intituled  An  Act  for  the  better  preventing 
of  excessive  and  deceitful  Oaming,  it  was  enacted,  that  from  and  after  the 
several  days  therein  respectively  mentioned  all  notes,  bills,  bonds,  judg- 
ments, mortgages,  or  other  securities  or  conveyances  whatsoever,  given, 
granted,  drawn,  or  entered  into  or  executed  by  any  person  or  persons 
whatsoever,  where  the  whole  or  any  part  of  tiie  consideration  of  such 
conveyances  or  securities  should  be  for  any  money  or  other  valuable 
thing  whatsoever,  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis, 
bowls,  or  other  game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
hands  of  such  as  did  game  at  any  of  the  games  aforesaid,  or  for  the  re- 
imbursing or  repaying  any  money  knowingly  lent  or  advanced  for  such 
gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at  the  time  and  place 


STATUTES.  613 

of  sach  play  to  any  person  or  persons  so  gaming  or  betting  as  aforesaid,  J  *  ^  W.  4.  c. 

or  that  should,  during  such  play,  so  play  or  bet,  should  be  utterly  yoid,      '    

frustrate,  and  of  none  effect,  to  all  intents  and  purposes  whatsoever ;  and 
that  where  such  mortgages,  securities,  or  other  conveyances  should  be  of 
lands,  tenements,  or  hereditaments,  or  should  be  such  as  should  incumber 
or  affect  the  same,  such  mortgages,  securities,  or  other  conveyances  should 
enure  and  be  to  and  for  the  sole  use  and  benefit  of  and  should  devolve 
upon  such  person  or  persons  as  should  or  might  have  or  be  entitled  to 
such  lands  or  hereditaments  in  case  the  said  grantor  or  grantors  thereof, 
or  the  person  or  persons  so  inciunbering  the  same,  had  been  naturally 
dead,  and  as  if  such  mortgages,  securities,  or  other  conveyances  had  been 
made  to  such  person  or  persons  so  to  be  entitled  afler  the  decease  of  the 
person  or  persons  so  incumbering  the  same ;  and  that  all  grants  or  con- 
veyances to  be  made  for  the  preventing  of  such  lands,  tenements,  or 
hereditaments  from  coming  to  or  devolving  upon  such  person  or  persons 
thereby  intended  to  enjoy  the  same  as  aforesaid  should  be  deemed  fraudu* 
lent  and  void  and  of  none  effect,  to  aU  intents  and  purposes  whatsoever : 
And  whereas  by  an  Act  passed  in  the  twelfth  year  of  the  reign  of  her  said 
late  Majesty  Queen  Ann&,  intituled  An  Act  to  reduce  the  Rate  of  Interest,  12  Ann.  st.  2. 
without  any  Prejudice  to  ParUamentary  Securities,  it  was  enacted,  that  all  ^'  ^^' 
bonds,  contracts,  and  assurances  whatsoever  made  after  the  twenty-ninth 
day  of  September  one  thousand  seven  himdred  and  fourteen  for  payment 
of  any  principal  or  money  t^  be  lent  or  covenanted  to  be  performed  upon 
or  for  any  usury,  whereupon  or  whereby  there  should  be  reserved  or 
taken  above  the  rate  of  five  pounds  in  the  hundred,  as  therein  mentioned, 
should  be  utterly  void  :  And  whereas  by  an  Act  passed  in  the  Parliament 
of  Ireland  in  the  fifth  year  of  the  reign  of  his  late  Majesty  King  George  5  G.  2.  (I.) 
the  Second,  intituled  An  Act  for  reducing  the  Interest  of  Money  to  Six  per 
cent.,  it  was  enacted,  that  all  bonds,  contracts,  and  assurances  whatsoever, 
made  after  the  first  day  of  May  one  thousand  seven  hundred  and  thirty- 
two,  for  payment  of  any  principal  or  money  to  be  lent  or  covenant  to  be 
performed  upon  or  for  any  loan,  whereupon  or  whereby  there  shoidd  be 
taken  or  reserved  above  the  rate  of  six  poimds  in  the  hundred,  should  be 
utterly  void :  And  whereas  by  an  Act  passed  in  the  fifty-eighth  year  of  68  G.  3.  c.  98 
the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  An  Act  to 
afford  Belief  to  the  bona  fide  Holders  of  negotiable  Securities  without  Notice 
that  they  were  given  for  a  usurious  Consideration,  it  was  enacted,  that  no  bill 
of  exchange  or  promissory  note  that  should  be  drawn  or  made  after  the 
passing  of  that  Act  should,  though  it  might  have  been  given  for  a  usu- 
rious consideration  or  upon  a  usurious  contract,  be  void  in  the  hands  of 
an  indorsee  for  valuable  consideration,  imless  such  indorsee  had  at  the 
time  of  discounting  or  paying  such  consideration  for  the  same  actual 
notice  that  such  bill  of  exchange  or  promissory  note  had  been  originally 
given  for  a  usurious  consideration  or  upon  a  usurious  contract :  And 
whereas  by  an  Act  passed  in  the  Parliament  of  Ireland  in  the  eleventh  11  A  12  G  3. 
and  twelfth  years  of  the  reign  of  his  said  late  Majesty  King  George  the  ^  '^ 
Third,  intituled  An  Act  to  prevent  Frauds  committed  by  Bankrupts,  it  was 
enacted,  that  q^^tj  bond,  bill,  note,  contract,  agreement,  or  other  security 
whatsoever  to  be  made  or  given  by  any  bankrupt  or  by  any  other  person 
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6  &  6  W.  4.  c.     iinto  or  to  the  use  of  or  in  trust  for  any  creditor  or  creditors,  or  for  the 

security  of  the  payment  of  any  debt  or  sum  of  money  due  from  such 

bankrupt  at  the  time  of  his  becoming  bankrupt,  or  any  part  thereof,  be- 
tween the  time  of  his  becoming  bankrupt  and  such  bankrupt's  discharge, 
as  a  consideration  or  to  the  intent  to  persuade  him,  her,  or  them  to  cod- 
sent  to  or  sign  any  such  allowance  or  certificate,  should  be  wholly  Yoid 
and  of  no  effect,  and  the  monies  there  secured  or  agreed  to  be  paid  should 
not  be  recoTcred  or  recoverable :  And  whereas  by  an,  Act  passed  in  the 

45  a.  3. 0. 72.  forty-fifth  year  of  the  reign  of  his  said  late  Majesty  King  Oeorge  the 
Third,  intitided  An  Act  for  the  Encouragement  of  Stamen^  arid  for  the 
better  and  more  effectually  manning  his  Majesty  a  Navy  during  the  present 
War,  it  was  enacted,  that  all  contracts  and  agreements  which  should  be 
entered  into,  and  all  bills,  notes,  and  other  securities  which  should  be 
given,  by  any  person  or  persons  for  ransom  of  any  ship  or  vessel,  or  of 
any  merchandize  or  goods  on  board  the  same,  contrary  to  that  Act,  should 
be  absolutely  null  and  void  in  law,  and  of  no  effect  whatsoever :  And 

6  G.  4.  c.  16.  whereas  by  an  Act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  Oeorge  the  Fourth,  intituled  An  Act  to  amend  the  Laws  re- 
lating  to  Bankrupts,  it  was  enacted,  that  any  contract  or  security  made  or 
given  by  any  bankrupt  or  other  person  imto  or  in  trust  for  any  creditor, 
or  for  securing  the  payment  of  any  money  due  by  such  bankrupt,  at  his 
bankruptcy,  as  a  consideration,  or  with  intent  to  persuade  such  creditor 
to  consent  to  or  sign  the  certificate  of  any  such  bankrupt,  should  be  void, 
and  the  money  thereby  secured  or  agreed  to  be  paid  should  not  be  re- 
coverable, and  the  party  sued  on  such  contract  or  security  might  plead 
the  general  issue,  and  give  that  Act  and  the  special  matter  in  evidence : 
And  whereas  securities  and  instruments  made  void  by  virtue  of  the 
several  herein-before  recited  Acts  of  the  sixteenth  year  of  the  reign  of 
his  said  late  Majesty  King  Charles  the  Second,  the  tenth  year  of  the  reign 
of  his  said  late  Majesty  King  William  the  Third,  the  ninth  and  eleventh 
years  of  the  reign  of  her  said  late  Majesty  Queen  Anne^  the  eleventh  and 
twelfth  years  of  the  reign  of  his  said  late  Majesty  King  George  the  Third, 
the  forty-fifth  year  of  the  reign  of  his  said  late  Majesty  King  George  the 
Third,  and  the  sixth  year  of  the  reign  of  his  said  late  Majesty  King  George 
the  Fourth,  and  securities  and  instruments  made  void  by  virtue  of  the 
said  Act  of  the  twelfth  year  of  the  reign  of  her  said  late  Majesty  Queen 
Anne,  and  the  fifth  year  of  the  reign  of  his  said  late  Majesty  King  George 
the  Second,  other  than  bills  of  exchange  or  promissory  notes  made  valid 
by  the  ssdd  Act  of  the  fifty-eighth  year  of  the  reign  of  his  said  late  Majesty 
King  George  the  Third,  are  sometimes  indorsed,  transferred,  assigned, 
or  conveyed  to  purchasers  or  other  persons  for  a  valuable  consideration, 
without  notice  of  the  original  consideration  for  which  such  securities  or 
instruments  were  given :  And  the  avoidance  of  such  securities  or  instru- 
ments in  the  hands  of  such  purchasers  or  other  persons  is  often  attended 
with  great  hardship  and  injustice :  For  remedy  thereof  be  it  enacted  bj 
the  King^s  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Ck)mmons,  in  this  present  Parlia- 

Spruriticf:  ment  assembled,  and  by  the  authority  of  the  same,  That  so  much  of  the 

piven  for  con-     herein-before  recited  Acts  of  the  sixteenth  year  of  the  reign  of  his  said 
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late  Majesty  King  Charles  the  Second,  the  tenth  year  of  the  reign  of  his  5  A  6  W.  4.  c 

said  late  Majesty  King  William  the  Third,  the  ninth,  eleventh,  and  twelfth  ^^'    

years  of  the  reign  of  her  said  late  Majesty  Queen  Antie^  the  fiflh  year  of  nderations 
the  reign  of  his  said  late  Majesty  King  George  the  Second,  the  eleventh  fi^^trans- 
and  twelfth  and  the  forty-fifth  years  of  the  reign  of  his  said  late  Majesty  actions  not  to 
King  George  the  Third,  and  the  sixth  year  of  the  reign  of  his  said  late  ^  tel^m^ 
Majesty  King  George  the  Fourth,  as  enacts  that  any  note,  bill,  or  mort-  to  have  been 
gage  shall  be  absolutely  void,  shaU  be  and  the  same  is  hereby  repealed;  gjven 'wan 
but  nevertheless  every  note,  bill,  or  mortgage  which  if  this  Act  had  not  sideration. 
been  passed  would,  by  virtue  of  the  said  several  lastly  herein-before 
mentioned  Acts  or  any  of  them,  have  been  absolutely  void,  shall  be  deemed 
and  taken  to  have  been  made,  drawn,  accepted,  given,  or  executed'  for  an 
illegal  consideration,  and  the  said  several  Acts  shall  have  the  same  force 
and  effect  which  they  would  respectively  have  had  if  instead  of  enacting 
that  any  such  note,  bill,  or  mortgage  should  be  absolutely  void,  such  Acts 
had  respectively  provided  that  every  such  note,  biU,  or  mortgage  should 
be  deemed  and  taken  to  have  been  made,  drawn,  accept.ed,  given,  or  exe- 
cuted for  an  illegal  consideration:  Provided  always,  that  nothing  herein 
contained  shall  prejudice  or  affect  any  note,  bill,  or  mortgage  which 
would  have  been  good  and  valid  if  this  Act  had  not  been  passed. 

II.  And  be  it  further  enacted,  That  in  case  any  person  shall,  after  the  Money  paid 
passing  of  this  Act,  make,  draw,  give,  or  execute  any  note,  bill,  or  mort-  ^f  g^^h  wcv!^ 
gage  for  any  consideration  on  account  of  which  the  same  is  by  the  herein-  "ties  shall  bo 
before  recited  Acts  of  the  sixteenth  year  of  the  reign  of  his  said  late  p^a^on  ^- 
Majesty  King  Charles  the  Second,  the  tenth  year  of  the  reign  of  his  said  count  of  the 
late  Majesty  King  William  the  Third,  and  the  ninth  and  eleventh  years  ^hom  the 
of  the  reign  of  her  said  late  Majesty  Queen  Anne,  or  by  any  one  or  more  same  was 
of  such  Act^  declared  to  be  void,  and  such  person  shall  actually  pay  to  ^^  "^  * 
any  indorsee,  holder,  or  assignee  of  such  note,  bill,  or  mortgage,  the 

amount  of  the  money  thereby  secured,  or  any  part  thereof,  such  money 
so  paid  shall  be  deemed  and  taken  to  have  been  paid  for  and  on  accoimt 
of  the  person  to  whom  such  note,  bill,  or  mortgage  was  originally  given 
upon  such  illegal  consideration  as  aforesaid,  and  shall  be  deemed  and 
taken  to  be  a  debt  due  and  owing  from  such  last-named  person  to  the 
person  who  shall  so  have  paid  such  money,  and  shall  accordingly  be 
recoverable  by  action  at  law  in  any  of  his  Majesty's  Courts  of  Record. 

III.  And  be  it  further  enacted.  That  so  much  of  the  said  Acts  of  the  Repealing 
ninth  and  eleventh  years  of  the  reign  of  her  said  late  Majesty  Queen  recited  Acts 
Anne  as  enacts  that  where  such  mortgages,  securities,  or  other  convey-  of  9  &  11  Ann. 
ances  as  therein  mentioned  should  be  of  lands,  tenements,  or  heredita-  ^j^^j  eecuri- 
ments,  or  should  be  such  as  should  incumber  or  affect  the  same,  such  ties  shall 
mortgages,  seciirities,  or  other  conveyances  should  enure  and  be  to  and  b^n^t  of 

for  the  sole  use  and  benefit  of  and  shoidd  devolve  upon  such  person  or  parties  in 
persons  as  should  or  might  have  or  be  entitled  to  such  lands  or  heredita-  '^'****'»"^^- 
ments  in  case  the  grantor  or  grantors  thereof,  or  the  person  or  persons 
incumbering  the  same,  had  been  naturally  dead,  and  as  if  such  mort- 
gages, securities,  or  other  conveyances  had  been  made  to  such  person  or 
persons  so  to  be  entitled  after  the  decease  of  the  person  or  persons  so  in- 
cumbering the  same,  and  that  all  grants  or  conveyances  to  be  made  for 
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6  &  6  W.  4.  c. 
41. 


Act  may  be 
altered  this 
sesdon. 


the  preventmg  of  such  lands,  tenements,  or  hereditaments  from  coming  to 
or  devolving  upon  such  person  or  persons  thereby  intended  to  enjoy 
the  same  as  aforesaid,  should  be  deemed  fraudulent  and  void  and  of 
none  effect,  to  all  intents  and  purposes  whatsoever,  shall  be  and  the  same 
is  hereby  repealed ;  saving  to  all  persons  all  rights  acquired  by  virtue 
thereof  previously  to  the  passing  of  this  Act. 

IV.  And  be  it  further  enacted,   That  this  Act  may  be  altered  or 
repealed  by  any  other  Act  during  this  present  session  of  Parliament 


6  A  7  W.  4.  c 

58. 


Bills  of  ex- 
change need 
not  be  pre- 
sented to 
acceptors  for 
honour  or 
referees  till 
the  day  fol- 
lowing the 
day  on  which 
they  become 
due. 


IfthefoUow- 
ing  day  be  a 
Sunday,  etc., 
then  on  the 
day  follow- 
ing such 
Sunday,  etc. 


6  AND  7  Will.  IV.  c.  58. — An  Act  far  declaring  the  Iaxw  aa  to  the  Day  on 
wJdch  it  is  requisite  to  present  for  Pcnpnent  to  the  Acceptors  or  Accqrtor 
supra  Protest  for  Honour^  or  to  the  Referees  or  Referee  in  case  ofneei, 
Bills  of  Exchange  which  had  been  dishonoured, — [13<A  August  1836.] 

Whereas  bills  of  exchange  are  occasionally  accepted  supra  protest  for 
honour,  or  have  a  reference  thereon  in  case  of  need :  And  whereas  doubts 
have  arisen  when  bills  have  been  protested  for  want  of  payment  as  to  the 
day  on  which  it  is  requisite  that  they  should  be  presented  for  payment  to 
the  acceptors  or  acceptor  for  honour,  or  to  the  referees  or  referee,  and  it 
is  expedient  that  such  doubts  should  be  removed ;  be  it  therefore  declared 
and  enacted  by  the  King^s  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Tempond,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  That 
it  shall  not  be  necessary  to  present  such  bills  of  exchange  to  such  ac- 
ceptors or  acceptor  for  honour,  or  to  such  referees  or  referee,  until  the 
day  following  the  day  on  which  such  biUs  of  exchange  shall  become  due ; 
and  that,  if  the  place  of  address  on  such  bill  of  exchange  of  such  acoepton 
or  acceptor  for  honour,  or  of  such  referees  or  referee,  shall  be  in  any 
city,  town,  oi  place  other  than  in  the  city,  town,  or  place  where  such  bill 
shall  be  therein  made  payable,  then  it  shall  not  be  necessary  to  forward 
such  bill  of  exchange  for  presentment  for  payment  to  such  acceptors  or 
acceptor  for  honour,  or  referees  or  referee,  imtil  the  day  following  the 
day  on  which  such  bill  of  exchange  shall  become  due. 

IL  And  be  it  further  enacted  and  declared.  That  if  the  day  following 
the  day  on  which  such  bill  of  exchange  shall  become  due  shall  happen  to 
be  a  Sunday,  Good  Friday,  or  Christmas  Day,  or  a  day  appointed  by  his 
Majesty^s  proclamation  for  solemn  fast  or  of  thanksgiving,  then  it  shall  not 
be  necessary  that  such  bill  of  exchange  shall  be  presented  for  payment, 
or  be  forwarded  for  such  presentment  for  pajrment,  to  such  acceptors  or 
acceptor  for  honour,  or  referees  or  referee,  imtil  the  day  following  such 
Sunday,  Oood  Friday,  Christmas  Day,  or  solemn  fast  or  day  of  thanks- 
giving. 


1  A2V.C.  114.   1  AND  2  Vict.  c.  114. — An  Act  to  amend  the  Law  of  Scotland  m  Matters 

relating  to  Personal  Diligence,  Arrestments^  and  Poindings, — [16M 
August  1838.] 

Whereas  it   is  expedient  to   improve   the   form  and   to  diminish   the 
expense  of  the  diligence  of  the  law  in  Scotland  against  the  persons  of 
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debtors,  and  to  amend  the  law  as  to  the  diligence  of  arrestment  and  1  &  2  V.  c.  114. 
poinding :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  That  from  and  after  the  thirty-first  day  of  December  one  thou-  Extracts  of 
sand  eight  hundred  and  thirty-eight,  where  an  extract  shall  be  issued  of  a  ^^^  °'  t  *  d 
decree  or  act  pronounced  or  to  be  pronoimced  by  the  Court  of  Session,  or  Court,  and 
by  the  Court  of  Commission  for  Teinds,  or  by  the  Court  of  Justiciary,  or  of  Court  of 
a  decree  proceeding  upon  any  deed,  decree  arbitral,  bond,  protest  of  a  bill,  decrees  to 
promissory  note,  or  banker's  note,  or  upon  any  other  obligation  or  document  contain  war- 
on  which  execution  may  competently  proceed,  recorded  in  the  books  of  charge,  and  ' 
Council  and  Session  or  of  the  Court  of  Justiciary,  the  extractor  shall,  in  poind, 
terms  of  the  schedule  (Number  1.)  hereunto  annexed  (or  as  near  to  the 
form  thereof  as  circumstances  will  permit),  insert  a  warrant  to  charge  the 
debtor  or  obligant  to  pay  the  debt  or  perform  the  obligation  within  the 
days  of  charge,  tmder  the  pain  of  poinding  and  imprisonment,  and  to 
arrest  and  poind,  and  for  that  purpose  to  open  shut  and  lockfast  places ; 
which  extract  shall  be  subscribed  and  prepared  in  other  respects  as  extracts 
are  at  present  subscribed  and  prepared,  and  for  which  extract  no  higher 
fees  shall  be  exigible  than  those  which  are  payable  as  by  law  established. 

IX.  And  be  it  enacted,  That  from  and  afler  the  said  thirty-first  day  of  Extracts  of 
December^  where  an  extract  shall  be  issued  of  any  decree  or  act  pronounced  decreS?etc. 
or  to  be  pronounced  by  any  sheriff,  or  of  a  decree  proceeding  upon  any  to  contain 
deed,  decree  arbitral,  bond,  protest  of  a  bill,  promissory  note,  or  banker's  ^.J^^^iJ^rge, 
note,  or  upon  any  other  obligation  or  document  on  which  execution  may  poind,  and 
competently  proceed,  recorded  in  the  Sheriff  Court  books,  the  extractor  fJ^|S"*i??^ 
ahaU,  in  terms  of  the  schedule  (Number  6.)  hereunto  annexed  (or  as  near 
thereto  as  circumstances  will  permit),  iasert  therein  a  warrant  to  charge 
the  debtor  or  obligant  to  pay  the  debt  or  perform  the  obligation  within 
the  days  of  charge,  imder  the  pain  of  poinding  and  imprisonment,  and  to 
arrest  and  poind  according  to  the  present  practice,  and,  if  need  be  for  the 
purpose  of  poinding,  to  open  shut  and  lockfast  places ;  which  extract 
shall  be  subscribed  and  prepared  in  other  respects  as  extracts  are  at 
present  subscribed  and  prepared,  and  for  which  extracts  no  higher  fees 
shall  be  exigible  than  those  which  are  payable  as  by  law  established  ; 
and  where  an  extract  has  been  issued  from  the  books  of  the  Sheriff 
before  the  commencement  of  this  Act  it  shall  be  competent  for  the  person 
in  whose  favour  such  extract  has  been  issued,  or  the  person  having  right 
thereto,  to  obtain  an  extract  in  terms  of  this  Act,  or  a  warrant  subjoined 
to  the  former  extract  in  terms  of  the  said  schedide  (Number  6.),  and  to 
prosecute  diligence  thereon,  agreeably  to  the  provisions  hereof. 


SCHEDULES  REFERRED  TO  IK  THE  FOREQOING  ACT. 

No.  1. —  Warrant  to  he  subjoined  to  Extracts  in  the  Court  of  Session,  etc. 

And  the  said  Lords  grant  warrant  to  messengers-at-arms  in  her 
Majesty's  name  and  authority  to  charge  the  said  A,  personally,  or  at  his 
dwelling-place  if  within  Scotland,  and  if  furth  thereof  by  delivering  a 
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1  A  2  v.c  114.    copy  of  charge  at  the  Record  Office  of  the  keeper  of  the  records  of  the 

Court  of  Session,  [jstcUe  what  the  party  ia  decerned  to  do ;  if  to  pay  monofj 
specify  the  sumy  interest^  and  expences ;  or  if  to  fulfil  an  obUgatum^  specify  ii, 
as  in  the  decree  or  other  document,']  and  that  to  the  said  B.  [specify  the  nam 
of  the  person  in  whose  favour  the  decree  is  pronounced]  wiUiin  [insert  tke 
appropriate  dai/s]  next  after  he  is  charged  to  that  effect,  under  the  piin 
of  poinding  and  imprisonment,  [if  the  sum  or  any  part  thereof  he  payable 
at  a  future  time,  add  here,  "  the  terms  of  payment  being  always  first  come 
and  bygone;  '*]  and  also  grant  warrant  to  arrest  the  said  A,^s  readiest 
goods,  gear,  debts,  and  sums  of  money  in  payment  and  satisfaction  of 
the  said  sum,  interest,  and  expences ;  and  if  the  said  A.  fail  to  obej 
the  said  charge,  then  to  poind  the  said  A.^s  readiest  goods,  gear,  and 
other  effects,  and  if  needful  for  effecting  the  said  poinding,  grant  wamnt 
to  open  all  shut  and  lockfast  places  in  form  as  effeirs.  Extracted  [specify 
place  and  date.]  [Extractor's  SignaUtrt] 

No.  6. — Warrant  to  be  subjoined  to  Sheriff  Court  Extracts. 

And  I  the  said  Sheriff  grant  warrant  to  messengers-at-arms  and 
officers  of  Court  to  charge  the  said  A.  personally,  or  at  his  dwelling- 
place  [state  what  the  party  is  decerned  to  do ;  if  to  pay  money^  specify  tk 
sum,  interest,  and  expences  ;  or  if  to  fulfil  an  obligation,  state  the  nature  cf 
it,  as  in  the  decree  or  other  document],  and  that  to  the  said  B.  [name  of  ik 
person  in  whose  favour  the  decree  is  pronounced,]  within  [insert  the  appro- 
priate days]  next  after  he  is  charged  to  that  effect,  under  the  pain  of 
poinding  and  imprisonment,  [if  the  sum  or  docfiment,  or  any  part  be  pay- 
able at  a  future  time,  add  here,  '^The  terms  of  payment  being  first  come 
and  bygone  ;  ^  ]  and  also  grant  warrant  in  satisfaction  of  the  said  sum, 
interest,  and  expences,  to  arrest  the  said  A. ^8  readiest  goods,  debts,  and 
sums  of  money ;  and  if  the  said  A.  fail  to  obey  the  said  charge,  then  to 
apprise,  poind,  and  distrain  all  the  said  A.^s  readiest  goods,  gear,  and 
other  effects  ;  and,  if  needfid  for  effecting  the  said  poinding,  grant  war- 
rant to  open  all  shut  and  lockfast  places,  in  form  as  effeirs.  Extracted, 
etc.  [Extractor's  Signature.] 


7  &  8  V.  c.  32.    7  AND  8  Vict.  c.  32. — An  Act  to  regulate  the  issue  of  Bank  Notes,  and  for 

gimng  to  the  Governor  and  Company  of  the  Bank  of  England  cerUm 
Privileges  for  a  limited  Period.— [Idth  July  1844.] 


AH  persons 
may  demand 
of  the  Issue 
department 
notes  for 
gold  bullion. 


IV.  And  be  it  enacted.  That  from  and  after  the  thirty-first  day  of 
August  one  thousand  eight  hundred  and  forty-four  all  persons  shall  be 
entitled  to  demand  from  the  issue  department  of  the  Bank  of  EngUmi 
Bank  of  England  notes  in  exchange  for  gold  bullion,  at  the  rate  of  three 
poimds  seventeen  shillings  and  ninepence  per  ounce  of  standard  gold: 
Provided  always  that  the  said  Governor  and  Company  shall  in  all  cases  be 
entitled  to  require  such  gold  bullion  to  be  melted  and  assayed  by  persons 
approved  by  the  said  Governor  and  Company,  at  the  expense  of  the  parties 
tendering  such  gold  bullion. 
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X.  And  be  it  enacted,  That  from  and  afler  the  passing  of  this  Act  no  7  A  8  V.  c.  82. 
person  other  than  a  banker  who  on  the  sixth  day  of  May  one  thousand  -^^  new  bank 
eight  hundred  and  forty-four  was  lawfully  issuing  his  own  bank  notes  *   of  issae. 
shall  make  or  issue  bank  notes  in  any  part  of  the  United  Kingdom.  '  ^'^  la  ^  ^ ? 

XII.  And  be  it  enacted,  That  if  any  banker,  in  any  part  of  the  United  «'  *^^ 
Kingdom,  who  after  the  passing  of  this  Act  shall  be  entitled  to  issue  bank  ceasing  to 
notes  shall  become  bankrupt,  or  shall  cease  to  carry  on  the  business  of  "™®  "^^^ 
a  banker,  or  shall  discontinue  the  issue  of  bank  notes,  either  by  agreement  resume, 
with  the  Governor  and  Company  of  the  Bank  of  England  or  otherwise, 
it  shall  not  be  lawful  for  such  banker  at  any  time  thereafter  to  issue  any 
such  notes. 

8  AND  9  Vict.  c.  38.^.4«  Act  to  regulate  the  ufstte  of  Bank  Notes  in  Scotland. —  8  &  9  V.  c.  38. 

[21st  July  1845.] 

V.  And  be  it  enacted.  That  all  bank  notes  to  be  issued  or  re-issued  in  Issae  of  notes 
Scotland  shall  be  expressed  to  be  for  payment  of  a  sum  in  poimds  ster-  ^^.^^*j[*'**^ 
ling,  without  any  fractional  parts  of  a  pound  ;  and  if  any  banker  in  Scot-  pound  pro- 
kmd  shall,  from  and  after  the  sixth  day  of  December  one  thousand  eight  '^^^^^^^^^ 
hundred  and  forty-five,  make,  sign,  issue,  or  re -issue  any  bank  note  for 
the  fractional  part  of  a  pound  sterling,  or  for  any  sum  together  with  the 
fractional  part  of  a  pound  sterling,  every  such  banker  so  making,  signing, 
issuing,  or  re-issuing  any  such  note  as  aforesaid,  shall  for  each  note  so 
made,  signed,  issued,  or  re-issued  forfeit  or  pay  the  sum  of  twenty  pounds. 

XV.  And  whereas  by  an  Act  passed  in  the  third  and  fourth  years  of  ^*^^  °^ 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  An  Act  not  a  legal 
for  giving  to  the  Corporation  of  the  Governor  and  Company  of  the  Bank  of  tender  in 
England  certain  Privileges  for  a  limited  Period^  under  certain  Conditions^  it  was 
enacted,  that  from  and  after  the  first  day  of  August  one  thousand  eight 
hundred  and  thirty-four,  unless  and  until  Parliament  should  otherwise 

direct,  a  tender  of  a  note  or  notes  of  the  Governor  and  Company  of  the 
Bank  of  England,  expressed  to  be  payable  to  bearer  on  demand,  should  be 
a  legal  tender  to  the  amount  expressed  in  such  note  or  notes,  and  should 
be  taken  to  be  valid  as  a  tender  to  such  amount  for  all  sums  above  five 
pounds  on  all  occasions  on  which  any  tender  of  money  may  be  legally 
made,  so  long  as  the  Bank  of  England  shoidd  continue  to  pay  on  demand 
their  said  notes  in  legal  coin  ;  provided  always,  that  no  such  note  or  notes 
should  be  deem^ed  a  legal  tender  of  payment  by  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  any  branch  bank  of  the  said  Governor 
and  Company :  And  whereas  doubts  have  arisen  as  to  the  extent  of 
the  said  enactment ;  for  removal  whereof  be  it  enacted  and  declared, 
That  nothing  in  the  said  last-recited  Act  contained  shall  extend  or  be 
construed  to  extend  to  make  the  tender  of  a  note  or  notes  of  the  Gover- 
nor and  Company  of  the  Bank  of  England  a  legal  tender  in  Scotland: 
Provided  always,  that  nothing  in  this  Act  contained  shall  be  construed  Proviso, 
to  prohibit  the  circulation  in  Scotland  of  the  notes  of  the  Governor  and 
Company  of  the  Bank  of  England,  as  heretofore. 

XVI.  And  be  it  enacted.  That  all  promissory  or  other  notes,  bills  of  Notes  for  less 
exchange,  or  drafts,  or  undertakings  in  writing,  being  negotiable  or  trans- 
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8  A  9  V.  c.  38. 

iH'gotiable  in 
Scotland. 


Notes  of  208., 
or  above,  and 
less  than  5/., 
to  be  drawn 
in  certain 
form. 

•  5ee  26  ^  27 
V.  c.  106. 


ferable,  for  the  payment  of  any  siun  or  sums  of  money,  or  any  orders, 
notes,  or  undertakings  in  writing,  being  negotiable  or  transferable,  for 
the  delivery  of  any  goods,  specifying  their  value  in  money  less  than 
the  sum  of  twenty  shillings  in  the  whole,  heretofore  made  or  issued,  or 
which  shall  hereafter  be  made  or  issued  in  Scotland,  shall,  from  and 
after  the  first  day  of  Janwxry  one  thousand  eight  hundred  and  forty- 
six,  be  and  the  same  are  hereby  declared  to  be  absolutely  void  and  of 
no  effect,  any  law,  statute,  usage,  or  custom  to  the  contrary  thereof 
in  any  wise  notwithstanding ;  and  that  if  any  person  or  persons  shall, 
after  the  first  day  of  January  one  thousand  eight  hundred  and  fortj- 
six,  by  any  art,  device,  or  means  whatsoever,  publish  or  utter  in  SaA- 
land  any  such  notes,  bills,  drafts,  or  engagements  as  aforesaid  for  a  less 
sum  than  twenty  shillings,  or  on  which  less  than  the  sum  of  twentf 
shillings  shall  be  due,  and  which  shall  be  in  any  wise  negotiable  <ff 
transferable,  or  shall  negotiate  or  transfer  the  same  in  Scoikmdy  eveiy 
such  person  shaU  forfeit  and  pay  for  every  such  offence  any  sum  not 
exceeding  twenty  pounds  nor  less  than  five  pounds,  at  the  discretion 
of  the  justice  of  the  peace  who  shall  hear  and  determine  such  offence. 

XVII.  And  be  it  enacted,*  That  all  promissory  or  other  notes,  bills 
of  exchange,  or  drafls,  or  undertakings  in  writing,  being  negotiable  or 
transferable,  for  the  payment  of  twenty  shillings,  or  any  sum  of  monej 
above  that  sum  and  less  than  five  poimds,  or  on  which  twenty  shillings, 
or  above  that  sum  and  less  than  five  poimds,  shall  remain  undis- 
charged, and  which  shaU  be  issued  within  Scotland  at  any  time  after  the 
first  day  of  January  one  thousand  eight  hundred  and  forty-six,  shall 
specify  the  names  and  places  of  abode  of  the  persons  respectively  to 
whom  or  to  whose  order  the  same  shall  be  made  payable,  and  shall 
bear  date  before  or  at  the  time  of  drawing  or  issuing  thereof,  and  not  on 
any  day  subsequent  thereto,  and  shall  be  made  payable  within  the  space 
of  twenty-one  days  next  afler  the  day  of  the  date  thereof,  and  shall  not 
be  transferable  or  negotiable  after  the  time  hereby  limited  for  payment 
thereof,  and  that  every  endorsement  to  be  made  thereon  shall  be  made 
before  the  expiration  of  that  time,  and  to  bear  date  at  or  not  before 
the  time  of  making  thereof,  and  shall  specify  the  name  and  place  of 
abode  of  the  person  or  persons  to  whom  or  to  whose  order  the  money 
contained  in  every  such  note,  bill,  draft,  or  undertaking  is  to  be  paid ;  and 
that  the  signing  of  every  such  note,  bill,  drafl,  or  undertaking,  and  also 
of  every  such  endorsement,  shall  be  attested  by  one  subscribing  witness 
at  the  least ;  and  which  said  notes,  bills  of  exchange,  or  drafts,  or  under- 
takings  in  writing,  may  be  made  or  drawn  in  words  to  the  purport  or  effect 
as  set  out  in  the  schedules  to  this  Act  annexed  marked  (G.)  and  (D.); 
and  that  all  promissory  or  other  notes,  bills  of  exchange,  or  drafts,  or 
imdertakings  in  writing,  being  negotiable  or  transferable,  for  the  pay- 
ment of  twenty  shillings,  or  any  siun  of  money  above  that  sum  and 
less  than  five  pounds,  or  in  which  twenty  shillings,  or  above  that  sum 
and  less  than  five  pounds,  shall  remain  undischarged,  and  which  shall  be 
issued  in  Scotland  at  any  time  after  the  said  first  day  of  January  one 
thousand  eight  hundred  and  forty-six,  in  any  other  manner  than  as  afore- 
said, and  also  every  endorsement  on  any  such  note,  bill,  draft,  or  other 
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undertaking  to  be  negotiated  tinder  this  Act,  other  than  as  aforesaid,  shall  ®  *  ^Zlf'  ^' 

and  the  same  are  hereby  declared  to  be  absolutely  void,  any  law,  statute, 

tuage,  or  custom  to  the  contrary  thereof  in  anywise  notwithstanding: 

Provided  always,  that  nothing  in  this  clause  contained  shall  be  construed 

to  extend  to  any  such  bank  notes  as  shall  be  lawfully  issued  by  any 

banker  in  Scotlcmd  authorized  by  this  Act  to  continue  the  issue  of  bank 

notes. 

XVni.  And  be  it  enacted.  That  if  any  body  politic  or  corporate  or  Penalty  for 
any  person  or  persons  shall,  from  and  after  the  said  first  day  of  January  thMTbankere 
one  thousand  eight  hundred  and  forty-six,  make,  sign,  issue,  or  re-issue  hereby  autho- 
in  Scotland  any  promissory  note  payable  on  demand  to  the  bearer  thereof  "*^  MySfe 
for  any  sum  of  money  less  than  the  sum  of  five  pounds,  except  the  on  demand 
bank  notes  of  such  bankers  as  are  hereby  authorized  to  continue  to  issue  ^^'"  ^*^  ^^^^ 
bank  notes  as  aforesaid,  then  and  in  either  of  such  cases  every  such  body 
politic  or  corporate  or  person  or  persons  so  making,  signing,  issuing,  or 
re-issuing  any  such  promissory  note  as  aforesaid,  except  as  aforesaid,  shall 
for  every  such  note  so  made,  signed,  issued,  or  re-issued  forfeit  the  sum 
of  twenty  pounds. 

XIX.  And  be  it  enacted,  That  if  any  body  politic  or  corporate  or  per-  Penalty  for 

T)AT8on&  Oihfir 

son  or  persons  shall,  from  and  after  the  passing  of  this  Act,  publish,  utter,   than  bankers 
or  negotiate  in  Scotland  any  promissory  or  other  note  (not  being  the  hereby  autho- 
bank  note  of  a  banker  hereby  authorized  to  continue  to  issue  bank  notes),   or^egotiaSnf 
or  any  bill  of  exchange,  draft,  or  undertaking  in  writing,  being  negotiable  notes,  bills  of 
or  transferable,  for  the  payment  of  twenty  shillings,  or  above  that  simi  tmis^ewible, 
and  less  than  five  pounds,  or  on  which  twenty  shillings,  or  above  that  for  payment 
sum  and  less  than  five  pounds,  shall  remain  undischarged,  made,  drawn,  ^^^^  ^^  *** 
or  indorsed  in  any  other  manner  than  as  is  herein-bef ore  directed,  every 
such  body  politic  or  corporate,  or  person  or  persons  so  publishing,  utter- 
ing, or  negotiating  any  such  promissory  or  other  note  (not  being  such 
bank  note  as  aforesaid),  bill  of  exchange,  draft,  or  undertaking  in  writing 
as  aforesaid,  shaU  forfeit  and  pay  the  sum  of  twenty  pounds. 

XX-  Provided  always,  and  be  it  enacted.  That  nothing  herein  con-  Not  to  pnv 
tidned  shaU  extend  to  prohibit  any  draft  or  order  drawn  by  any  person  ^^  bankera.* 
on  his  banker,  or  on  any  person  acting  as  such  banker,  for  the  payment 
of  money  held  by  such  banker  or  person  to  the  use  of  the  person  by  ,  ^    93  tf  94 
whom  such  drafl  or  order  shall  be  drawn.*  v  c.  Ill,  §  19. 

XXL  And  be  it  enacted.  That  all  pecuniary  penalties  imder  this  Act  Mode  of 
may  be  sued  or  prosecuted  for  and  recovered  for  the  use  of  her  Majesty,  jJ^JJues.^ 
in  the  name  of  her  Majesty's  Advocate-General  or  Solicitor-General  in 
Scotland^  or  of  the  Solicitor  of  Stamps  and  Taxes  in  Scotland,  or  of  any 
person  authorized  to  sue  or  prosecute  for  the  same,  by  writing  under  the 
hands  of  the  Commissioners  of  Stamps  and  Taxes,  or  in  the  name  of  any 
ofiioer  of  stamp  duties,  by  action  of  debt,  bill,  plaint,  or  information  in 
the  Court  of  Exchequer  in  Scotland,  or  in  respect  of  any  penalty  not 
exceeding  twenty  pounds,  by  information  or  complaint  before  one  or  more 
justice  or  justices  of  the  peace  in  Scotland,  in  such  and  the  same  manner 
as  any  other  penalties  imposed  by  any  of  the  laws  now  in  force  relating 
to  the  duties  under  the  management  of  the  Commissioners  of  Stamps ;  and 
it  shall  be  lawfid  in  all  cases  for  the  Commissioners  of  Stamps  and  Taxes, 
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8  &  9  V.  c.  38.    either  before  or  after  any  proceedings  commenced  for  recovery  of  any 

such  penalty,  to  mitigate  or  compound  any  such  penalty,  as  the  aid 
Commissioners  shall  think  fit,  and  to  stay  any  such  proceedings  afler  the 
same  shall  have  been  commenced,  and  whether  judgment  may  have  been 
obtained  for  such  penalty  or  not,  on  payment  of  part  only  of  any  such 
penalty,  with  or  without  costs,  or  on  payment  only  of  the  costs  incurred 
in  such  proceedings,  or  of  any  part  thereof,  or  on  such  other  terms  as 
such  Commissioners  shall  judge  reasonable :  Provided  always,  that  in 
no  such  proceeding  aforesaid  shall  any  essoign,  protection,  wager  of  law, 
nor  more  than  one  imparlance  be  allowed ;  and  all  pecuniary  penalties 
imposed  by  or  incurred  under  this  Act,  by  whom  or  in  whose  name  soerer 
the  same  shall  be  sued  or  prosecuted  for  or  recovered,  shall  go  and  be 
applied  to  the  use  of  her  Majesty,  and  shall  be  deemed  to  be  and  shall  be 
accounted  for  as  part  of  her  Majesty's  revenue  arising  from  stamp  duties, 
anything  in  any  Act  contained,  or  any  law  or  usage  to  the  contrary  in 
anywise  notwithstanding :  Provided  always,  that  it  shaU  be  lawful  for 
the  Commissioners  of  Stamps  and  Taxes,  at  their  discretion,  to  give  all  or 
any  part  of  such  penalties  as  rewards  to  any  person  or  persons  who  shall 
have  detected  the  offenders,  or  given  information  which  may  have  led  to 
their  prosecution  and  conviction. 
Interpretation  XXIL  And  be  it  enacted, That  the  term  ''bank  notes'*  *  used  in  this  Act 

of  Act  shall  extend  and  apply  to  all  bills  or  notes  for  the  payment  of  money  to 

F.  c.  88.  ^^^  bearer  on  demand,  other  than  bills  and  notes  of  the  Grovemorand 

Company  of  the  Bank  of  England;  and  that  the  term  ''banker**  shall 
extend  and  apply  to  all  corporations,  societies,  partnerships,  and  persons, 
and  every  individual  person  carrying  on  the  business  of  banking,  whether 
by  the  issue  of  bank  notes  or  otherwise  :  and  that  the  word  "person**  used 
in  this  Act  shall  include  corporations  ;  and  that  the  word  "  coin  **  shall 
mean  the  coin  of  this  realm  ;  and  that  the  singular  number  in  this  Act 
shall  include  the  plural,  and  the  plural  number  the  singular,  except  where 
there  is  anything  in  the  context  repugnant  to  such  construction;  and 
that  the  masculine  gender  in  this  Act  shall  include  the  feminine,  except 
where  there  is  anything  in  the  context  repugnant  to  such  construction. 

SCHEDULES  REFERRED  TO  IK  THE  FOREGOING  ACT. 

SCHEDULE  (C.) 

[Place]  iDm/]  IManth]  lYear 

Twenty-one  days  after  date  I  promise  to  pay  to  A,  B,  of  [^placejy  or  his 
order,  the  sum  of  for  value  received  by 

Witness,  E,  F.  C.  D. 

And  the  endorsement,  toties  quotUs. 
[Day]  [Month]  [Year] 

Pay  the  contents  to  O,  H,  of  [place],  or  his  order. 
Witness,  J,  K.  A.  B. 
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SCHEDULE  (D.) 

[Place]  ID(^]  [Month]  [Year] 

Twenty-one  days  after  date  pay  to  -4.  B,  of  [place],  or  his  order,  the 
sum  of  value  received,  as  advised 

by  E.  D. 

To  E.  F.  of  [place]. 
Witness,  G.  H. 

And  the  endorsement,  toties  quoties. 
[  Day]  [Month]  [  Year] 

Pay  the  contents  to  J,  K,  of  [place],  or  his  order. 
Witness,  L.  M,  A,  B. 


16  AND  17  Vict.  c.  59. — An  Act  to  repecd  certain  Stdmp  Duties,  and  to  16  &  17  V.  c. 
grant  others  in  lieu  thereof,  to  amend  the  Laws  relating  to  Stamp  Duties,  ^^' 
and  to  make  perpetual  certain  Stamp  Duties  in  Ireland. — [Ath  August 
1853.] 

Whereas  it  is  expedient  to  repeal  the  stamp  duties  now  payable  in 
respect  of  the  several  instruments,  matters,  and  things  mentioned  or 
described  in  the  schedule  to  this  Act  annexed,  and  to  impose  other  stamp 
duties  in  lieu  thereof ;  and  it  is  also  expedient  to  amend  the  laws  relating 
to  the  stamp  duties :  Be  it  therefore  enacted  by  the  Queen*s  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  Lord^s  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

I.  From  and  after  the  tenth  day  of  October  one  thousand  eight  hundred  Stamp  duties 
and  fifty-three  the  several  stamp  duties  now  payable  in  Great  Britain  and  ^th^"""^" 
/rdond  respectively,  under  or  by  virtue  of  any  Act  or  Acts  of  Parliament  Schedule 
for  or  in  respect  of  the  several  instruments,  matters,  and  things  mentioned  J^^J^  an^l 
or  described  (otherwise  than  by  way  of  exception)  in  the  schedule  to  this  others  granted 
Act  annexed,  and  whereon  other  duties  are  by  this  Act  granted,  shall  "*  ^*®^ 
respectively  cease  and  determine,  and  shall  be  and  the  same  are  hereby 
repealed  ;  and  in  lieu  and  instead  thereof  there  shall  be  granted,  raised, 
levied,  collected,  and  paid  in  and  throughout  the  United  ELingdom  of 
Great  Britain  and  Ireland,  to  and  to  the  use  of  her  Majesty,  her  heirs  and 
successors,  for  and  in  respect  of  the  several  instruments,  matters,  and 
things  described  or  mentioned  in  the  said  schedule,  or  for  or  in  respect  of 
the  vellum,  parchment,  or  paper  upon  which  any  of  them  respectively 
shall  be  written,  the  several  duties  or  sums  of  money  set  down  in  figures 
against  the  same  respectively,  or  otherwise  specified  and  set  forth  in  the 
said  schedule,  which  said  schedule,  and  the  several  provisions,  regulations, 
directions,  and  exemptions  therein  contained  with  respect  to  the  said 
duties,  and  the  instruments,  matters,  and  things  charged  therewith  or 
exempted  therefrom  shall  be  deemed  and  taken  to  be  part  of  this  Act, 
and  shall  be  applied,  observed,  and  put  in  execution  accordingly :  Pro- 
vided always,  that  nothing  herein  contained  shall  extend  to  repeal  or 
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16  &  17  V.  c. 
•69. 


The  new 
duties  to  be 
denominated 
stamp  duties, 
and  to  be 
under  the  care 
of  the  Com- 
missioners of 
Inland 
Revenue. 

Powers  and 
provisions  of 
former  Acts 
to  be  in  force. 


Stamps  de- 
noting the 
duty  of  one 
penny  on 
receipts  and 
drafts  may  be 
impressed  or 
affixed. 

Where  adhe- 
sive stamps 
are  used  to 
denote  the 
duties  on 
receipts, 
drafts,  or 
orders,  the 
stamps  to  be 
cancelled  by 
writing  the 
name  on  it. 


•  See  24  ^  25 
V,  c.  91,  §  83. 

Penalty  for 
committing 
frauds  in  the 
use  of  adhesive 
stamps 


alter  any  of  the  said  stamp  duties  now  payable  in  relation  to  any  deed 
or  instnunent  which  shall  have  been  signed  or  executed  by  any  party 
thereto,  or  which  shall  bear  date  before  or  upon  the  tenth  day  of  October 
one  thousand  eight  hundred  and  fifty-three. 

IL  The  said  duties  by  this  Act  granted  shall  be  denominated  and 
deemed  to  be  stamp  duties,  and  shall  be  under  the  care  and  management 
of  the  Commissioners  of  Inland  Revenue  for  the  time  being ;  and  all  the 
powers,  provisions,  clauses,  regidations,  directions,  allowances,  and  exemp- 
tions, fines,  forfeitures,  pains,  and  penalties  contained  in  or  imposed  bj 
any  Act  or  Acts,  or  any  schedule  thereto  relating  to  any  duties  of  the 
same  kind  or  description  heretofore  payable  in  Great  Britain  and  Irdmd 
respectively,  and  in  force  at  the  time  of  the  passing  of  this  Act,  shall 
respectively  be  in  full  force  and  effect  with  respect  to  the  duties  by  this 
Act  granted,  and  to  the  vellum,  parchment,  and  paper,  instruments,  mat- 
ters, and  things  charged  and  chargeable  therewith,  and  to  the  persons 
liable  to  the  payment  of  the  said  duties  so  far  as  the  same  are  or  shall  be 
applicable  in  all  cases  not  hereby  expressly  provided  for,  and  shall  be 
observed,  applied,  allowed,  enforced,  and  put  in  execution  for  and  in  the 
raising,  levying,  collecting,  and  securing  of  the  said  duties  hereby  granted, 
and  otherwise  in  relation  thereto,  so  far  as  the  same  shall  not  be  superseded 
by,  and  shall  be  consistent  with  the  express  provisions  of  this  Act,  as  fully 
and  effectually  to  all  intents  and  purposes  as  if  the  same  had  been  heron 
repeated  and  specially  enacted,  muiaiia  mutandia^  with  reference  to  the  said 
duties  by  this  Act  granted. 

IIL  The  duties  of  one  penny  by  this  Act  granted  on  receipts  and  on 
drafts  or  orders  for  the  payment  of  money  respectively  may  be  denoted 
either  by  a  stamp  impressed  upon  the  paper  whereon  any  such  instru- 
ment is  written,  or  by  an  adhesive  stamp  afi&xed  thereto,  and  the  Commis- 
sioners of  Inland  Revenue  shall  provide  stamps  of  both  descriptions  for 
the  purpose  of  denoting  the  said  duties. 

IV.  In  any  case  where  an  adhesive  stamp  shall  be  used  for  the  purpose 
aforesaid  on  any  receipt  or  upon  any  draft  or  order  respectively  charge- 
able with  the  duty  of  one  penny  by  this  Act,  the  person  by  whom 
such  receipt  shall  be  given  or  such  draft  or  order  signed  or  made  shall, 
before  the  instrument  shall  be  delivered  out  of  his  hands,  custody,  or 
power,  cancel  or  obliterate  the  stamp  so  used,  by  writing  thereon  his 
name  or  the  initial  letters  of  his  name  so  and  in  such  a  manner  as  to 
show  clearly  and  distinctly  that  such  stamp  has  been  made  use  of,  and  so 
that  the  same  may  not  be  again  used  ;  and  if  any  person  who  shaU 
write  or  give  any  such  receipt  or  discharge  or  make  or  sign  any  such 
draft  or  order  with  any  adhesive  stamp  thereon,  shall  not  bond  fide  in 
manner  aforesaid  effectuaUy  cancel  or  obliterate  such  stamp,  he  shall 
forfeit  the  sum  of  ten  pounds.* 

V.  If  any  person  shall  fraudulently  get  off  or  remove,  or  cause  or 
procure  to  be  gotten  off  or  removed,  from  any  paper  whereon  any  receipt 
or  any  draft  or  order  shall  be  written,  any  adhesive  stamp,  or  if  any  per- 
son shall  afiix  or  use  any  such  stamp,  which  shall  have  been  gotten  off 
or  removed  from  any  paper  whereon  any  receipt  or  any  draft  or  order 
shall  have  been  written,  to  or  for  any  receipt,  draft,  or  order,  or  any 
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paper  whereon  any  such  receipt,  draft,  or  order  shall  be,  or  be  intended  JJ  *  ^'  ^'  ®- 

to  be  written  ;  or  if  any  person  shall  do  or  practise  or  be  concerned  in  any      "    

fraudulent  act,  contrivance,  or  device  whatever,  not  specially  provided 
for  by  this  or  some  other  Act  of  Parliament,  with  intent  or  design  to 
defraud  her  Majesty,  her  heirs  or  successors,  of  any  duty  by  this  Act 
granted  upon  receipts  or  upon  drafts  or  orders,  every  person  so  offending 
in  any  of  the  said  several  cases  shall  forfeit  the  sum  of  twenty  poimds. 

XIX.  Provided  always,  that  any  draft  or  order  drawn  upon  a  banker  I^nfts  on 
for  a  sum  of  money  payable  to  order  on  demand  which  shall,  when  pre-  able  to  order 
sented  for  payment,  purport  to  be  endorsed  by  the  person  to  whom  the  on  demand 
same  shall  be  drawn  payable,  shall  be  a  sufficient  authority  to  such  authority  for 
banker  to  pay  the  amount  of  such  draft  or  order  to  the  bearer  thereof ;  payment  with- 
and  it  shall  not  be  incumbent  on  such  banker  to  prove  that  such  endorse-  o^endonc- 
ment,  or  any  subsequent  endorsement,  was  made  by  or  under  the  direc-  ment 
tion  or  authority  of  the  person  to  whom  the  said  draft  or  order  was  or 
is  made  payable,  either  by  the  drawer  or  any  endorser  thereof. 


THE  SCHEDULE  REFERRED  TO  BY  THIS  ACT. 

Duty. 

Draft  or  order  for  the  payment  of  any  sum  of  money  to  the        £    s,    d. 
bearer  or  to  order,  on  demand,  .  .  .001 

And  the  following  instruments  shall  be  deemed  and 
taken  to  be  drafts  or  orders  for  the  payment  of 
money  within  the  intent  and  meaning  of  this  Act, 
and  of  any  Act  or  Acts  relating  to  the  stamp  duties 
on  bills  of  exchange,  drafts,  or  orders,  and  shall  be 
chargeable  accordingly  with  the  stamp  duties  imposed 
by  this  Act  or  any  such  Act  or  Acts  ;  viz. 

All  documents  or  writings  usually  termed  letters 
of  credit,  or  whereby  any  person  to  whom  any 
such  document  or  writing  is  or  is  intended  to 
be  delivered  or  sent,  shall  be  entitled,  or  be  in- 
tended to  be  entitled  to  have  credit  with,  or  in 
account  with,  or  to  draw  upon  any  other  person 
for,  or  to  receive  from  such  other  person  any 
siun  of  money  therein  mentioned. 

EocempUona  from  the  Duties  on  Drafts  or  Orders, 

All  drafts  or  orders  for  the  payment  of  money  to 
the  bearer  on  demand,  drawn  upon  any  banker  or 
bankers,  now  by  law  exempt  from  stamp  duty.*  ^  17  #  18 

All  letters  of  credit,  whether  in  sets  or  not,  sent  by  ^'-  ^  ^»  $  ^• 

persons  in  the   United  Kingdom  to  persons  abroad, 
authorizing  drafts  on  the  United  Kingdom. 

I.  2  B 
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16  &  17  V.  c. 
59. 


Doty. 


Receipt  or  Discharge  given  for  or  upon  the  pajonent  of        £    b.    d. 
money  amounting  to  two  pounds  or  upwards,  0    0    1 

Receipts  given  for  money  deposited  in  any  bank,  or 
in  the  hands  of  any  banker,  to  be  accounted  for,  whether 
with  interest  or  not;  provided  the  same  be  not  ex- 
pressed to  be  received  of  or  by  the  hands  of  any  other 
than  the  person  to  whom  the  same  is  to  be  accoxmted 
for ;  provided  always  that  this  exemption  shall  not 
extend  to  receipts  or  acknowledgments  for  sums  paid 
or  deposited  for  or  upon  letters  of  allotment  of  shares, 
or  in  respect  of  calls  upon  any  scrip  or  shares  of  or  in 
any  joint  stock  or  other  company  or  proposed  or  in- 
tended company,  which  said  last- mentioned  receipts  or 
acknowledgments,  by  whomsoever  given,  shall  be  liable 
to  the  duty  by  this  Act  charged  on  receipts. 


17  ft  18  y.  c.      17  AND  18  Vict.  c.  83. — An  Act  to  amend  the  Laws  relating  to  the  l^amp 
^  Duties,— [dth  August  1854.] 

I.  [^Stamp  dudes  on  instruments  mentioned  in  schedule  to  this  Act  payatU 
under  other  Acts,  repeated,  and  the  duties  named  in  said  schedule  granted  m 
lieu  thereof,'] 

n.  [^The  new  duties  by  this  Act  granted  to  be  denominated  stamp  duties,  and 
to  be  under  the  care  of  Commissioners  of  Inland  Revenue.  Powers  and  pro- 
visions of  former  Acts  to  be  in  force,] 
Duties  on  bills  ni.  The  duties  by  this  Act  granted  in  respect  of  bills  of  exchange  dnwn 
the  United  out  of  the  United  Kingdom  shall  attach  and  be  payable  upon  all  such 
Kingdom  to  bills  as  shall  be  paid,  indorsed,  transferred,  or  otherwise  negotiated  within 
adhtttive  ^  ^^  United  Kingdom  wheresoever  the  same  may  be  payable,  and  the  said 
■tamps.  duties  shall  be  denoted  by  adhesive  stamps,  to  be  provided  by  the  Com- 

missioners of  Inland  Revenue  for  that  purpose,  and  to  be  affixed  to  such 
bills  as  herein-after  directed. 
Bills  pnrport-  rV.  Every  bill  of  exchange  which  shall  purport  to  be  drawn  at  any 

(U»wn  abroad  phice  out  of  ihe  United  Kingdom  shall  for  all  the  purposes  of  this  Act  be 
deemed  for  deemed  to  be  a  foreign  bill  of  exchange  drawn  out  of  the  United  Kingdom, 
of  t^sl^'  ^^^  ^^^  ^  chargeable  with  stamp  duty  accordingly,  notwithstanding 
to  be  so  drawn,  that  in  fact  the  same  may  have  been  drawn  within  the  United  Kingdom. 
The  bolder  ^*  '^^  holder  of  any  bill  of  exchange  drawn  out  of  the  United  King- 

of  a  bill  drawn  dom,  and  not  having  a  proper  adhesive  stamp  affixed  thereon  as  hereb 
United  lUng-  directed,  shall,  before  he  shall  present  the  same  for  payment,  or  indoTK, 
dom  to  affix  transfer,  or  in  any  manner  negotiate  such  bill,  affix  Uiereon  a  proper  ad- 
an  adhesive       hesive  Stamp  for  denoting  the  duty  by  this  Act  charged  on  such  hill ;  and 


STATUTES.  627 

the  person  who  shall  endorse,  transfer,  or  negotiate  such  bill  shall,  before  17  &  18  V.  & 

he  shall  deliver  the  same  out  of  his  hands,  custody,  or  power,  cancel*  the  ^'    

stamp  so  affixed  by  writing  thereon  his  name  or  the  name  of  his  firm,  and  stamp  thereon 
the  date  of  the  day  and  year  on  which  he  shall  so  write  the  same,  to  the  J^'^^  "fj5°" 
end  that  such  stamp  may  not  be  again  used  for  any  other  purpose ;  and  if  Penalty  for 
any  person  shall  present  for  payment,  or  shall  pay  or  endorse,  transfer  or  negotiating 
negotiate  any  such  bill  as  aforesaid  whereon  there  shall  not  be  such  ad-  out  a  stamp*  " 
hesive  stamp  as  aforesaid  duly  affixed,  or  if  any  person  who  ought  as  affixed  or 
directed  by  this  Act  to  cancel  such  stamp  in  manner  aforesaid  shall  refuse  Smcel  sncb** 
or  neglect  so  to  do,  such  person  so  offending  in  any  such  case  shall  forfeit  stamp, 
the  simi  of  fifty  poimds ;  and  no  person  who  shall  take  or  receive  from  \f^  |*  ^  ^ 
any  other  person  any  such  bill  as  aforesaid,  either  in  payment  or  as  a      *  •     » »     • 
security  or  by  purchase  or  otherwise,  shall  be  entitled  to  recover  thereon, 
or  to  make  the  same  available  for  any  purpose  whatever,  unless  at  the 
time  when  he  shall  so  take  or  receive  such  bill  there  ^hall  be  such 
stamp  as  aforesaid  affixed  thereon  and  cancelled  in  the  manner  hereby 
directed. 

VL  If  any  person  shall  within  the  United  Kingdom  draw  and  issue   Penalty  for 
any  bill  of  exchange  payable  out  of  the  United  Kingdom  purporting  to  ^"^^K  "**^ 
be  drawn  in  a  set,  and  shall  not  draw  and  issue  on  paper  duly  stamped  as   tnmsferrin^ 
required  by  law  the  whole  number  ef  bills  which  such  bill  purports  the   of  n®goti*ting 
set  to  consist  of,  or  if  any  person  shall  within  the  United  Kingdom  trans-  ing  to  be 
fer  or  negotiate  any  such  bill  of  exchange  as  aforesaid  purporting  to  be  ^**^^  *»  » 
dravm  in  a  set,  and  shall  not  at  the  same  time  transfer  or  deliver  on  paper  drawing  the 
duly  stamped  as  aforesaid  the  whole  nmnber  of  bills  which  such  bill  pur-   ^*l?)®  number 
ports  the  set  to  consist  of,  every  such  person  so  offending  in  any  of  such 
cases  shall  forfeit  the  sum  of  one  hundred  pounds ;  and  if  any  person   Penalty  ou 
shall  take  or  receive  in  the  United  Kingdom  any  such  bill  as  aforesaid,  ^^^l  guch 
either  in  payment  or  as  a  security  or  by  purchase  or  otherwise,  without  bills, 
having  transferred  or  delivered  to  him  duly  stamped  as  aforesaid  the 
whole  number  of  bills  which  such  bill  purports  the  set  to  consist  of,  he 
shall  not  be  entitled  to  recover  on  any  such  bill,  or  to  make  the  same 
available  for  any  purpose  whatever. 

Vn.  And  whereas,  imder  and  by  virtue  of  certain  Acts  relating  to  Unstamped 
stamp  duties,  certain  drafts  or  orders  for  the  payment  of  any  sum  or  bi^i^e«°not 
money  to  the  bearer  on  demand,  drawn  upon  any  banker  or  person  act-  to  be  drcu- 
ing  as  a  banker  residing  or  transacting  the  business  of  a  banker  within   fifteen  miles 
fifteen  miles  of  the  place  where  such  drafts  or  orders  are  issued,  are  of  the  place 
exempted  t  from  all  stamp  duty,  and  it  is  expedient  to  prevent  the  nego-  ^^^yable.    * 
tiating  or  circulating  of  such  drafts  or  orders  unstamped  at  any  place  1 5^^  21  V,  c. 
beyond  the  distance  of  fifteen  miles  from  the  place  where  the  same  are  20,  §  1. 
made  payable :  Be  it  enacted  that  no  such  draft  or  order  as  aforesaid 
shall,  unless  the  same  be  didy  stamped  as  a  draft  or  order,  be  remitted  or 
sent  to  any  place  beyond  the  distance  of  fifteen  miles  in  a  direct  line  from 
the  bank  or  place  at  which  the  same  is  made  payable  or  be  received  in 
pa3rment,  or  as  a  security,  or  be  otherwise  negotiated  or  circulated  at  any 
place  beyond  the  said  distance ;  and  if  any  person  shall  remit  or  send  any  Penalty  on 
draft  or  order  not  duly  stamped  as  aforesaid  to  any  place  beyond  the  ^"^^ 
distance  aforesaid,  or  shall  receive  the  same  in  payment  or  as  a  security. 
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17  A  18  V.  c. 
83. 

Drafts  ]aw- 
fully  iBsaed 
unstamped 
may  by  affix- 
ing thereto 
an  adhesive 
stamp  be 
negotiated 
beyond  the 
distance  of 
fifteen  miles. 


Adhesive 
stamps  denot- 
ing the  duty 
of  one  pennv 
may  be  used 
for  receipts  or 
drafts  without 
regard  to 
thair  special 
appropriation. 


What  shall 
be  deemed 
bank  notes 
within  the 
meanings  of 
7  A  8  \icL 
0.  82.  and  8 
ft  9  Vict  CO. 
88  and  37. 


All  bills, 
drafts,  and 
notes  deemed 
bank  notes 
nnder  the 
above-recited 
Acts  liable  to 
stamp  duties, 
eta 


or  in  any  manner  negotiate  or  circulate  the  same  at  any  such  last- 
mentioned  place,  be  shall  forfeit  the  sum  of  fifty  pounds. 

Vlll.  Provided  always,  That  it  shall  be  lawful  for  any  person  who 
shall  receive  any  such  draft  or  order  as  aforesaid  at  any  place  within  the 
said  distance  of  fifteen  miles  from  the  bank  or  place  at  which  the  same  is 
made  payable,  which  draft  or  order  shall  have  been  lawfully  issued  un- 
stamped, to  affix  thereto  a  proper  adhesive  stamp,  and  to  cancel  such 
stamp  by  writing  thereon  his  name  or  the  initial  letters  of  his  name,  and 
thereupon  such  draft  or  order  may  lawfully  be  received  and  negotiated 
at  any  place  beyond  the  distance  aforesaid,  anything  herein  contained 
notwithstanding. 

X.  The  adhesive  stamps  provided  by  the  Commissioners  of  Inland 
Revenue  for  denoting  the  duty  of  one  penny  payable  on  receipts  and  on 
drafts  or  orders  for  the  payment  of  money  to  tJie  bearer  or  to  order  on 
demand  respectively  may  lawfully  be  used  for  the  purpose  of  denoting 
the  like  amount  of  duty  either  on  a  receipt  or  on  such  drafl  or  order  as 
aforesaid,  without  regard  to  the  special  appropriation  thereof  for  the  other 
of  such  instruments  by  having  its  name  on  the  face  thereof,  anything  in 
any  Act  or  Acts  contained  to  the  contrary  notwithstanding. 

XI.  And  whereas  an  Act  was  passed  in  the  seventh  and  eighth  yean 
of  her  Majesty's  reign,  chapter  thirty-two,  to  regulate  the  issue  of  bank 
notes ;  and  an  Act  was  passed  in  the  eighth  and  ninth  years  of  her  Ma- 
jesty's reign,  chapter  thirty-eight,  to  regulate  the  issue  of  bank  notes  in 
Scotland  ;  and  another  Act  was  passed  in  the  last-mentioned  years,  cluster 
thirty-seven,  to  regulate  the  issue  of  bank  notes  in  Ireland;  and  in  order 
to  prevent  evasions  of  the  regulations  and  provisions  of  the  said  respective 
Acts  it  is  expedient  to  define  what  shall  be  deemed  to  be  bank  notes  within 
the  meaning  thereof  respectively :  Be  it  enacted,  that  all  bills,  drafts,  or 
notes  (other  than  notes  of  the  Bank  of  England)  which  shall  be  issued 
by  any  banker  or  the  agent  of  any  banker  for  the  pa3rment  of  money  to 
the  bearer  on  demand,  and  all  bills,  drafts,  or  notes  so  issued  which  shall 
entitle  or  be  intended  to  entitle  the  bearer  or  holder  thereof,  without 
endorsement,  or  without  any  further  or  other  endorsement  than  may  be 
thereon  at  the  time  of  the  issuing  thereof,  to  the  payment  of  any  sum  of 
money  on  demand,  whether  the  same  shall  be  so  expressed  or  not,  in 
whatever  form  and  by  whomsoever  such  bills,  drafts,  or  notes  shall  be 
drawn  or  made,  shall  be  deemed  to  be  bank  notes  of  the  banker  by  whom 
or  by  whose  agent  the  same  shall  be  issued  within  the  meaning  of  the 
said  three  several  Acts  last  mentioned,  and  within  all  the  clauses,  provi- 
sions, and  regulations  thereof  respectively. 

XII.  All  bills,  drafts,  and  notes  which  by  or  under  this  Act,  or  the  said 
three  several  Acts  last  mentioned,  or  any  of  them  respectively,  are  declared 
or  deemed  to  be  bank  notes,  shall  be  subject  and  liable  to  the  stamp  duties, 
and  composition  for  stamp  duties,  imposed  by  or  payable  under  any  Act 
or  Acts  in  force  upon  or  in  respect  of  promissory  notes  for  the  payment 
of  money  to  the  bearer  on  demand ;  and  all  clauses,  provisions,  regula- 
tions, penalties,  and  forfeitures  contained  in  any  Act  or  Acts  relating  to 
the  issuing  of  such  promissory  notes,  or  for  securing  the  said  stamp  duties 
and  composition  respectively,  or  for  preventing  or  punishing  frauds  or 
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eyasioDs  in  relation  thereto,  shall  respectiyely  be  deemed  to  apply  to  all 
such  bills,  drafts,  and  notes  as  aforesaid,  and  to  the  stamp  duties  and 
composition  payable  upon  or  in  respect  thereof,  anything  in  this  Act,  or 
any  other  Act  or  Acts,  to  the  contrary  notwithstanding. 

XTTT.  And  whereas  under  and  by  virtue  of  certain  Acts  relating  to 
stamp  duties,  letters  by  the  general  post  acknowledging  the  safe  arrival  of 
any  bills  of  exchange,  promissory  notes,  or  other  securities  for  money 
are  exempted  from  the  stamp  duty  granted  and  imposed  on  receipts  or 
discharges  given  for  or  upon  the  payment  of  money :  Be  it  enacted,  that 
the  said  exemption  shall  be  and  the  same  is  hereby  repealed. 

XXVU.  Every  instrument  liable  to  stamp  duty  shall  be  admitted  in 
evidence  in  any  criminal  proceeding,  although  it  may  not  have  the  stamp 
required  by  law  impressed  thereon  or  affixed  thereto. 


17  &  18  V.  c 
83. 


Exemption 
from  receipt 
stamp  duty 
of  letters 
acknowledging 
receipt  of  bills, 
etc.,  repealed. 

Instruments 
admissible  in 
evidence, 
though  not 
properly 
stamped. 


THE  SCHEDULE  TO  WHICH  THIS  ACT  REFERS. 


Duty. 


the  Bearer,  or  to  Order,  at 

b,  ur  v^rucr  lur  uit;  ray  m^n\0  ui 

any  time  otherwise  than  on 

£ 

8, 

d. 

Demand,  of  any  sum  of  Money 

Not  exceeding 

•                            • 

£5 

0 

0 

1 

Exceeding         £5  and  not  exceeding     . 

10 

0 

0 

2 

10 

»> 

25 

0 

0 

3 

,                  25 

» 

50 

0 

0 

6 

50 

>» 

75 

0 

0 

9 

75 

» 

100 

0 

1 

0 

100 

11 

200 

0 

2 

0 

200 

» 

300 

0 

3 

0 

300 

>» 

400 

0 

4 

0 

400 

»» 

500 

0 

5 

0 

500 

>» 

750 

0 

7 

6 

750 

>» 

1,000 

0 

10 

0 

1,000 

»» 

1,500 

0 

16 

0 

1,500 

» 

2,000 

1 

0 

0 

2,000 

V 

3,000 

1 

10 

0 

3,000 

11 

4,000 

2 

0 

0 

,             4,000  and 

upwards* 

• 

2 

5 

0    •  See  23  V.  c 
15;  Sched. 

Foreign  Bill  of  Exchange  drawn  in,  but  payable 

i  out  of,  the 

United  Kingdom, 

If  drawn  singly,  or  otherwise  than  in  a  set 

of  three  or 

more,  the  same  duty  as  on  an  inland  bill 

of  th 

e.same 

amount  and  tenor. 

If  drawn  in  sets  of  three 

or  more,  for  everj 

r  bill  of  each 

Set, 

Where  the  sum  payable  thereby  shall 

not 

exceed 

•                             • 

• 

£25 

0 

0 

1 

And  where  it  shall  exceed  £25  and 

not 

exceed 

•                            • 

• 

50 

0 

0 

2 
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17  A  18  V.  c. 
83. 


Duty. 


*See2BV.c 
16;  Scked. 


^  Seeuttupra, 


\ 


See  23  tf  24 
\  c.  Ill  ; 
Sched, 


And  where  it  shall  exceed  £50  and  not 

£    8.   (L 

exceed 

• 

£75 

0    0    3 

£75 

» 

100 

0    0    4 

100 

200 

0    0    8 

200 

800 

0    10 

„                        800 

400 

0    1    i 

400 

500 

0    1    8 

500 

750 

0    2    6 

750 

1,000 

0    8    4 

„                      1,000 

9) 

1,500 

0    5    0 

1,500 

19 

2,000 

0    6    8 

„                      2,000 

»» 

3,000 

0  10   0 

„                      8,000 

» 

4,000 

0  13    4 

„                      4,000  and  upwi 

irds* 

0  15    0 

Foreign  Bill  of  Exchange  drawn  out  of  the  United  Kingdom, 
and  payable  within  the  United  Kingdom,  the  same  duty 
as  on  an  Inland  Bill  of  the  same  amount  and  tenor. 

Foreign  Bill  of  Exchange  drawn  out  of  the  United  Kingdom, 
and  payable  out  of  the  United  Kingdom,  but  indorsed  or 
negotiated  within  the  United  Kingdom,  the  same  duty  as 
on  a  Foreign  Bill  drawn  within  the  United  Kingdom,  and 
payable  out  of  the  United  Kingdom.f 

Promissory  Note  for  the  payment  in  any  other  manner  than 
to  the  Bearer  on  Demand  of  any  sum  of  Money, 
Not  exceeding 

Exceeding         £5  and  not  exceeding 

10 
25 
50 
75 


>7 


>1 


»> 


» 


JJ 


V 


Promissory  Note  for  the  payment,  either  to  the 
Demand  or  in  any  other  manner  than  to  the 
Demand,  of  any  sum  of  Money,  J 

Exceeding      £100  and  not  exceeding 

200 

800 

400 

500 

750 

1,000 

1,500 

2,000 

3,000 

4,000  and  upwards 


»> 


?> 


>» 


11 


>> 


»» 


»» 


>» 


»> 


.       £5 

0    0    1 

10 

0    0    2 

25 

0    0   3 

50 

0    0    6 

75 

0    0    9 

.     100 

0    1    0 

Bearer  on 

Bearer  on 

£200 

0    2    0 

800 

0    8    0 

400 

0    4    0 

500 

0    5   0 

750 

0    7   6 

1,000 
1,500 
2,000 
3,000 
4,000 

• 

0  10  0 

0  15   0 

1  0  «^ 

1  10   0 

2  0   0 
2    5   0 
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19  AND  20  Vict.  c.  25. — An  Act  to  amend  the  Law  relating  to  Drafts  on  19  &  20  V.  c. 

J3a«it€r*.—[23rf  June  1856.]  ^^'    

Whereas  doubts  have  arisen  as  to  the  obligations  of  bankers  with  respect  /^  21  ^  22  V. 
to  cross- written  drafts :  And  whereas  it  would  conduce  to  the  ease  of  ^'  '^' 
commerce,  the  security  of  property,  and  the  prevention  of  crime,  if 
drawers  or  holders  of  drafts  on  bankers  payable  to  bearer  or  to  order  on 
demand  were  enabled  effectually  to  direct  the  payment  of  the  same  to  be 
made  only  to  or  through  some  banker :  Be  it  therefore  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

L  In  every  case  where  a  draft  on  any  banker  made  payable  to  bearer   Dnift  craesed 

or  to  order  on  demand  bears  across  its  face  an  addition,  in  written  or  ri?!?J^^^" 

'  namei,  etc.  to 

Stamped  letters,  of  the  name  of  any  banker,  or  of  the  words  '*  and  com-  be  payable 
pany,**  in  full  or  abbreviated,  either  of  such  additions  shall  have  the  ^^jl^J^^^ii^^nj 
force  of  a  direction  to  the  bankers  upon  whom  such  draft  is  made  that  banker, 
the  same  is  to  be  paid  only  to  or  through  some  banker,  and  the  same 
shall  be  payable  only  to  or  through  some  banker. 

U.  In  the  construction  of  this  Act  the  word  "  banker  **  shall  include  Construction, 
any  person  or  persons,  or  corporation,  or  joint  stock  or  other  company, 
acting  as  a  banker  or  bankers. 

19  AND  20  Vict.  c.  66. — An  Act  to  constitute  the  Court  of  Session  the  Court  of  19  &  20  V.  c 
Exchequer  in  Scotland,  and  to  regulate  Procedure  in  matters  connected  with   ^ 
the  Exchequer.— [21st  July  1856.] 

XXXII.  On  the  expiration  of  the  days  of  charge  agidnst  the  crown 
debtor,  it  shall  be  lawful  for  any  Sheriff,  by  virtue  of  any  such  extract 
as  aforesaid,  to  cause  poind  the  whole  moveable  effects,  without  excep- 
tion, of  such  crown  debtor,  including  bank  notes,  money,  bonds,  bills, 
crop,  stocking,  and  implements  of  husbandry  of  all  kinds,  in  or  towards 
payment  of  the  sums  of  money  therein  mentioned. 

19  AND  20  Vict.  c.  60.— ^n  Act  to  amend  the  Laws  o/ Scotland  affecting  Trade   19  &  20  V.  c. 


and  Commerce. — [21st  July  1856.] 


GO. 


IX.  From  and  after  the  passing  of  this  Act,  where  two  or  more  parties  Discharge  of 
shall  become  bound  as  cautioners  for  any  debtor,  any  discharge  granted  ^  owBiite  aa'a 
by  the  creditor  in  such  debt  or  obligation  to  any  one  of  such  cautioners  discharge  to 
without  the  consent  of  the  other  cautioners  shall  be  deemed  and  taken  ^  * 

to  be  a  discharge  granted  to  all  the  cautioners ;  but  nothing  herein  con- 
tained shall  be  deemed  to  extend  to  the  case  of  a  cautioner  consenting 
to  the  discharge  of  a  co-cautioner  who  may  have  become  bankrupt. 

X.  From  and  after  the  passing  of  this  Act,  where  any  bill  of  exchange  Date  of  bills  or 
or  promissory  note  shall  be  issued  without  date,  it  shall  be  competent  to  "^^^^^db^ ^ 
prove  by  parole  evidence  the  true  date  at  which  such  bill  or  note  was  parole. 
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19  A  20  V.  c 
60. 

Acoeptaoce  of 
bUl  of  ex- 
change most 
be  in  writing. 


All  bills  drawn 
within  the 
United  King- 
dom, etc.  on 
any  party 
within  the 
United  King- 
dom, etc  to  be 
held  inland 
billB. 


Notarial  pro- 
test not  to  be 
necessary,  ex- 
cept for  the 
purpose  of 
summary 
diligence. 


Notice  of  dis- 
honour in  the 
case  of  inland 
bills  to  be 
given  as  in  the 
case  of  foreign 
bills. 


When  biU  lost, 
stolen,  or 
fraudulently 
obtained, 
holder  must 
prove  value 
given. 

Holder  of  bUl 
or  note  in- 
dorsed after 
period  of  ptvy- 
ment  to  be 
subject  to  ob- 
jections, etc. 


issued :  Provided  always,  that  summar j  diligence  shall  not  be  competent 
on  any  bill  or  note  issued  without  a  date. 

XI.  No  acceptance  of  any  bill  of  exchange,  whether  inland  or 
foreign,  made  after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  fifty-six,  shall  be  sufficient  to  bind  or  charge  any  person 
unless  the  same  be  in  writing  on  such  bill,  or  if  there  be  more  than  one 
part  of  such  bill,  on  one  of  the  said  parts,  and  signed  by  the  acceptor  or 
some  person  duly  authorized  by  him. 

XIL  Every  bill  of  exchange  drawn  in  any  part  of  the  United  King- 
dom of  Oreat  Britain  and  Irelandj  the  Islands  of  Many  Quemg^^  J^'^i 
Aldeme^j  and  Sarkj  and  the  islands  adjacent  to  any  of  them,  being  put 
of  the  dominions  of  her  Majesty,  and  made  payable  in  or  drawn  upon 
any  person  resident  in  any  part  of  the  said  United  Eangdom  or  lalandi, 
shall  be  deemed  to  be  an  inland  bill ;  but  nothing  herein  contiuned  shall 
alter  or  affect  the  stamp  duty,  if  any,  which  but  for  this  enactment  would 
be  payable  in  respect  of  any  such  bilL 

Xin.  From  and  after  the  passing  of  this  Act,  where  any  inland  hill 
of  exchange  shall  be  presented  for  acceptance  or  payment,  and  the  same 
shall  be  dishonoured  by  not  being  accepted  or  paid,  or  where  any  pro- 
missory note  shall  be  presented  for  payment,  and  dishonoured  by  not 
being  paid,  it  shall  not  be  necessary  that  a  notarial  protest  shall  be  taken 
on  such  bill  of  exchange  or  promissory  note  in  order  to  preserve  reooune 
against  the  drawer  or  indorser  of  such  bill  or  promissory  note  re^>ec- 
tively;  but  it  shall  be  sufficient  to  prove  such  presentment  and  dis- 
honour, to  the  effect  of  preserving  recourse  as  aforesaid  by  other  com- 
petent evidence,  either  written  or  parole :  Provided  always,  that  nothing 
herein  contained  shall  be  taken  to  affect  the  necessity  for  a  notarial 
protest  in  order  to  entitle  the  holder  of  any  bill  or  note  to  proceed  with 
simimary  diligence  thereon. 

XIY.  Where  any  inland  bill  of  exchange  shall  be  presented  for 
acceptance  or  payment,  and  such  acceptance  or  pa3rment  shall  be  refused, 
or  where  any  promissory  note  shall  be  presented  for  payment,  and  pay- 
ment shall  be  refused,  notice  of  the  dishonour  of  such  bill  or  promissoiy 
note  by  such  refusal  to  accept  or  pay  shall,  in  order  to  entitle  the  holder 
to  have  recourse  to  any  other  party,  be  given  in  the  same  manner  and 
within  the  same  time  as  is  required  in  the  case  of  foreign  bills  by  the 
law  of  Scotland. 

XY.  Where  any  bill  or  note  has  been  lost,  stolen,  or  fraudulently 
obtained,  the  holder  of  such  bill  or  note  suing  or  doing  diligence  thereon 
shall  be  boimd  to  prove  that  value  was  given  by  him  for  the  same ;  but 
such  proof  may  be  made  by  parole  evidence. 

XVL  When  any  bill  of  exchange  or  promissory  note  shall,  after  the 
passing  of  this  Act^  be  indorsed  after  the  period  when  such  bill  of 
exchange  or  promissory  note  became  payable,  the  indorsee  of  such  bill 
or  note  shall  be  deemed  to  have  taken  the  same  subject  to  all  objections 
or  exceptions  to  which  the  said  bill  or  note  was  subject  in  the  hands  d 
the  indorser. 
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21  Vict.  C.  20. — An  Act  for  granting  a  Stamp  Duty  on  certain  Drafts  or  Orders  21  V.  c  20. 

for  the  Payment  of  Money. '-\2\8t  May  1858.]  

Most  Gracious  Sovereign, 
We,  your  Majesty's  most  dutiful  and  loyal  subjects,  the  Commons  of  the 
United  Kingdom  of  Qreat  Britain  and  Ireland  in  Parliament  assembled,  . 
towards  raising  the  supply  granted  to  your  Majesty,  have  freely  and 
voluntarily  resolved  to  give  and  grant  unto  your  Majesty  the  stamp  duty 
herein  mentioned ;  and  do  therefore  most  humbly  beseech  your  Majesty 
that  it  may  be  enacted ;  and  be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

L  From  and  after  the  twenty-fourth  day  of  Mca/  one  thousand  eight  After  24th 
hundred  and  fifty-eight,  all  drafts  or  orders  for  the  payment  of  any  sum  ^^^^^' 
of  money  to  the  bearer  on  demand,  which  being  drawn  upon  any  banker,   be  chaigeable 
or  any  person  or  persons  acting  as  a  banker,  and  residing  or  transacting  J^|^  V}^^ 
the  business  of  a  banker,  within  fifteen  miles  of  the  place  where  such 
drafts  or  orders  are  issued,  are  now  exempt  from  stamp  duty,  shall  be 
chargeable  with  the  stamp  duty  of  one  penny  for  every  such  draft  or 

J       m  See  28  r .  c. 

order.*  15.  sched. 

IL  The  duty  by  this  Act  granted  shall  be  under  the  care  and  manage-  The  duty  to 

ment  of  the  Commissioners  of  Inland  Revenue  for  the  time  being ;  and  ^  under  the 

all  the  powers,  provisions,  and  regulations,  pains  and  penalties,  contained  Commissioners 

in  or  imposed  by  any  Act  or  Acts  relating  to  any  duties  of  the  same  kind  ^lnl*nd 

or  description  payable  in  Oreat  Britain  and  Ireland  respectively,  and  in  powers  and 

force  at  the  time  of  the  passing  of  this  Act,  shall  respectively  be  in  full  provisions  of 

force  and  effect  with  respect  to  the  duty  by  this  Act  granted,  and  to  the  apply  to  this 

paper  and  instruments  chargeable  therewith,  so  far  as  the  same  are  or  Act 

shall  be  applicable,  and  shall  be  observed,  applied,  enforced,  and  put  in 

execution  for  and  in  the  collecting  and  securing  of  the  said  duty  hereby 

granted,  and  otherwise  in  relation  thereto,  so  far  as  the  same  shall  be 

consistent  with  the  express  provisions  of  this  Act,  as  fully  and  effectually 

to  all  intents  and  purposes  as  if  the  same  had  been  herein  repeated  and 

specially  enacted  with  reference  to  the  said  duty  by  this  Act  granted. 


21  AND  22  Vict.  c.  47. — An  Act  to  amend  the  Law  of  False  Pretences, — [2Sd      21  &  22  V.  c. 

July  1858.]  ^7. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  false  pretences : 
Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  If  any  person  shall  by  any  false  pretence  obtain  the  signature  of  Any  person 
any  other  person  to  any  bill  of  exchange,  promissory  note,  or  any  valu-   nature  to  bilT 
able  security,  with  intent  to  cheat  or  defraud,  every  such  offender  shall  of  exchanp**, 
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21  &  22  V.  c. 
47. 

etc.  by  false 
pretences 
deemed  guilty 
of  misde- 
meanour. 

21  A  22  V.  c 
79. 


be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  sentenced  to  penal  servitude  for  the 
term  of  four  years,  or  to  suffer  such  other  punishment  by  fine  or  im- 
prisonment, or  by  both,  as  the  Court  shall  award. 


21  AND  22  Vict.  c.  79. — An  Act  to  amend  the  Law  relating  to  Cheques  or 

Drafts  on  Bankers.— [2d  August  1868.] 


The  crossinflr 
to  be  deemed  a 
material  part 
of  a  cheque  or 
draft,  etc. 


The  Uwful 
holder  of  a 
cheque  un- 
croesedf  or 
crossed  **and 
company/* 
may  crora  the 
same  with  the 
name  of  a 
banker. 


Persons  oblite- 
ratin^f  etc 
crossing  with 
intent  to  de- 
fnind«  guilty 
of  felony. 


Whereas  it  is  expedient  to  amend  the  law  relating  to  cheques  or  drtfti 
on  bankers:  Be  it  therefore  enacted  by  the  Queen's  most  exoellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  bj 
the  authority  of  the  same,  as  follows : 

I.  Whenever  a  cheque  or  draft  on  any  banker,  payable  to  bearer,  or 
to  order,  on  demand,  shall  be  issued,  crossed  with  the  name  of  a  banker^ 
or  with  two  transverse  lines  with  the  words  "and  company"  or  tny 
abbreviation  thereof,  such  crossing  shall  be  deemed  a  material  part  of 
the  cheque  or  draft,  and  except  as  hereafter  mentioned,  shall  not  be 
obliterated  or  added  to  or  altered  by  any  person  whomsoever  after  the 
issuing  thereof ;  and  the  banker  upon  whom  such  cheque  or  draft  shall 
be  drawn  shall  not  pay  such  cheque  or  draft  to  any  other  than  the 
banker  with  whose  name  such  cheque  or  draft  shall  be  so  crossed,  or  if 
the  same  be  crossed  as  aforesaid  without  a  banker's  name,  to  any  other 
than  a  banker. 

II.  Whenever  any  such  cheque  or  draft  shall  have  been  issued 
uncrossed,  or  shall  be  crossed  with  the  words  "  and  company  "  or  any 
abbreviation  thereof,  and  without  the  name  of  any  banker,  any  lawful 
holder  of  such  cheque  or  drafl,  while  the  same  remains  so  uncrossed,  or 
crossed  with  the  words  "and  company"  or  any  abbreviation  thereof, 
without  the  name  of  any  banker,  may  cross  the  same  with  the  name  of 
a  banker ;  and  whenever  any  such  cheque  or  draft  shall  be  uncrossed, 
any  such  lawful  holder  may  cross  the  same  with  the  words  ''  and  com- 
pany" or  any  abbreviation  thereof,  with  or  without  the  name  of  a 
banker;  and  any  such  crossing  as  in  this  section  mentioned  shall  be 
deemed  a  material  part  of  the  cheque  or  draft,  and  shall  not  be  oblite- 
rated or  added  to  or  altered  by  any  person  whomsoever  after  the  making 
thereof;  and  the  banker  upon  whom  such  cheque  or  draft  shall  be 
drawn  shall  not  pay  such  cheque  or  draft  to  any  other  than  the  banker 
with  whose  name  such  cheque  or  draft  shall  be  so  crossed  as  last  aforesaid. 

IIL  If  any  person  shall  obliterate,  add  to,  or  alter  any  such  crossing 
with  intent  to  defraud,  or  offer,  utter,  dispose  of,  or  put  off  with  intent 
to  defraud,  any  cheque  or  draft  on  a  banker,  whereon  such  fraudu- 
lent obliteratioD,  addition,  or  alteration  has  been  made,  knowing  it  to 
have  been  so  made,  such  person  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  to  such  other  punishment  as  is 
enacted  and  provided  for  those  guilty  of  forgery  of  bills  of  exchange  in 
the  statute  in  that  case  made  and  provided. 
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IV.  Provided  always,  that  any  banker  paying  a  cheque   or  draft  21  A  22  V.  c 

which  does  not  at  the  time  when  it  is  presented  for  payment  plainly      '    

appear  to  be  or  to  have  been  crossed  as  aforesaid,  or  to  have  been  Banker  not  to 
obliterated,  added  to,  or  altered  as  aforesaid,  shall  not  be  in  any  way  for^y^^a  * 
responsible  or  incur  any  liability,  nor  shall  such  payment  be  questioned  cheque  ^v^ch 
by  reason  of  such  cheque  having  been  so  crossed  as  aforesaid,  or  having  pu^nhr^appear 
been  so  obliterated,  added  to,  or  altered  as  aforesaid,  and  of  his  having  to  have  been 
paid  the  same  to  a  person  other  than  a  banker,  or  other  than  the  banker  ^liSI^  ^^ 
with  whose  name  such  cheque  or  draft  shall  have  been  so  crossed,  unless 

such  banker  shall  have  acted  mala  fidty  or  been  guilty  of  negligence  in 
so  paying  such  cheque. 

V.  In  the  construction  of  this  Act  the  word  **  banker  ^  shaU  include  Interpretation 
any  person  or  persons,  or  corporation,  or  joint  stock  company,  acting  as  S  bJuSwn"^ 

a  banker  or  bankers. 


28  Vict.  C.  15. — An  Act  for  granting  to  her  Majesty  certain  Duties  of  Stamps,     28  V.  c.  16. 

— [3rf  April  I860.] 

Most  Gracious  Sovereign, 
We,  your  Majesty's  most  dutiful  and  loyal  subjects,  the  Commons  of  the 
United  Eangdom  of  Oreat  Britain  and  Ireland  in  Parliament  assembled, 
towards  raising  the  necessary  supplies  for  defraying  your  Majesty's  public 
expenses,  and  making  a  permanent  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  grant  unto  your  Majesty  the  duties 
herein-after  mentioned ;  and  do  humbly  beseech  your  Majesty  that  it 
may  be  enacted ;  and  be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

I.  The  stamp  duties  now  payable  in  the  United  Kingdom  of  Chreat  Duties  ou 
Briiam  and  Ireland  for  or  in  respect  of  the  several  instruments,  matters,  ^^^^^^d",^ 
and  things  mentioned  or  described  in  the  schedule  to  this  Act  annexed,  schedule 
whereon  other  duties  are  by  this  Act  granted,  shall  respectively  cease  "^P®**©*^- 
and  determine,  and  shall  be  and  the  same  are  hereby  repealed ;  provided 
that  the  stamp  duties  now  chargeable  on  any  of  the  said  instruments, 
matters,  and  things  shall  be  payable  in  respect  of  such  of  them  as  shall 
have  been  or  shall  be  made,  signed,  or  dated  at  any  time  before  the 
passing  of  this  Act ;  save  and  except  that  the  stamp  duties  on  foreign 
bills  of  exchange  by  this  Act  granted  shall  be  payable  on  all  such  bills  as 
shall,  after  the  passing  of  this  Act,  be  first  negotiated,  or,  if  not  negoti- 
ated, paid  in  the  United  Kingdom. 

IL  [^New  duties  as  set  forth  in  schedule  granted,'^ 

III.  [Provisions  of  former  Acts  to  apply. "] 

Xn.  Whenever  any  bill  of  exchange,  draft,  or  order  having  thereon  The  payers  of 
an  adhesive  stamp  shall  be  presented  for  payment,  the  person  to  whom  chiHige,^etc.  to 
the  same  shall  be  presented  shall,  upon  paying  the  same,  write  or  impress  cancel  stamps, 
or  cause  to  be  written  or  impressed  upon  every  stamp  affixed  to  the  bill  ^|H^^^  ^'* 
the  word  "  paid,"  to  the  end  that  the  stamp  may  be  more  effectually 
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28  V.  c.  16. 

In  default, 
penalty  L.20. 

The  stamps  on 
foreigrn  buls  to 
bo  aoiiesiTe. 

The  proyisions 
of  17  &  18 
Vict  c.  88.  to 
be  applied. 


cancelled,  and  made  incapable  of  being  used  again  ;  and  in  default  of  so 
doing  he  shall  forfeit  the  penalty  of  twenty  pounds. 

Xin.  The  duties  by  this  Act  granted  upon  or  in  respect  of  bills  of 
exchange,  drafts,  or  orders,  drawn  out  of  the  United  Kingdom,  shall  be 
denoted  by  adhesive  stamps,  in  like  manner  as  the  duties  now  payable 
on  bills  of  exchange  drawn  out  of  the  United  Kingdom;  and  all  the 
clauses,  provisions,  directions,  regulations,  penalties,  and  forfeitures  con- 
tained in  the  Act  passed  in  the  seventeenth  and  eighteenth  years  of  her 
Majesty's  reign,  chapter  eighty-three,  relating  to  adhesive  stamps  on 
bills  of  exchange  drawn  out  of  the  United  Khigdom,  as  well  as  in  this 
Act,  so  far  as  the  same  are  applicable,  shall  be  applied  and  put  in  force 
in  respect  of  the  stamp  duties  on  bills  of  exchange  by  this  Act  granted, 
as  fully  and  effectually  as  if  the  same  were  herein  repeated  and  re-enactei 


SCHEDULE  REFERRED  TO  IN  THIS  ACT. 


Bill  of  Exchange,  Draft,  or  Order,  for  the  payment  of  money 
exceeding  £4000,  now  chargeable  with  the  stamp  duty  of 
£2,  5s. ; 

For  every  £1000  or  part  of  £1000  of  the  money 
thereby  made  payable,         ..... 

Bill  of  Exchange  (Foreign)  drawn  in  a  Set  of  Three  or 
more  for  the  payment  of  money  exceeding  £4000,  where 
every  bill  of  the  set  is  now  chargeable  with  the  stamp 
duty  of  fifteen  shillings ; 

Every  bill  of  the  set,  for  every  £1000  or  part  of  £1000 
of  the  money  thereby  made  payable. 


Bill  of  Exchange,  Draft,  or  Order  (Foreign)  drawn  or  en- 
dorsed out  of  the  United  Kingdom  for  the  payment  of 
money  on  demand,     ....... 


All  bills,  drafts,  or  orders  for  the  payment  by  any 
banker  or  person  acting  as  a  banker  of  any  sum  of 
money,  though  not  made  payable  to  the  bearer  or 
to  order,  and  whether  delivered  to  the  payee  or  not ; 
and  all  writings  or  documents  entitling  or  intended 
to  entitle  any  person  whatever  to  the  pa3naient  from 
or  by  any  banker  or  person  acting  as  a  banker  of 
any  sum  of  money,  whether  the  person  to  whom 
pajonent  is  to  be  made  shall  be  named  or  desig- 
nnted  therein  or  not,  or  whether  the  same  shall  be 
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delivered  to  him  or  not,  shall  respectively  be  deemed  23  V.  c  15. 

to  be  bills,  drafts,  or  orders  for  the  payment  of 
money  chargeable  with  stamp  duty,  as  if  the  same 

had  been  made  payable  to  bearer  or  to  order.*  * ^  23  ^24 

Provided  always,  that  any  one  document  or  writing,  '  ^' 

although  directing  the  payment  of  several  sums  of 
money  to  different  persons,  shall  be  chargeable  with 
stamp  duty  as  one  order  only. 

Eocemptions, 

Any  draA;  or  order  drawn  by  any  banker  upon  any 
other  banker,  not  payable  to  bearer  or  to  order, 
and  used  solely  for  the  piLrpose  of  settling  or  clear- 
ing any  account  between  such  bankers. 

Any  letter  written  by  a  banker  to  any  other  banker 
directing  the  payment  of  any  sum  of  money,  the 
same  not  being  payable  to  bearer  or  to  order,  and 
such  letter  not  being  sent  or  delivered  to  the  person 
to  whom  payment  is  to  be  made,  or  to  any  per- 
son on  his  behalf;  and  all  warrants  or  orders  for 
the  payment  of  any  annuity  granted  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt, 
or  for  the  payment  of  any  dividend  or  interest  on 
any  share  in  the  Government  or  parliamentary  stocks 
or  funds,  and  all  drafts  or  orders  drawn  by  the 
Accoimtant -General  of  the  Court  of  Chancery  in 
England  or  Ireland,  shall  be  exempt  from  all  stamp 
duty. 


23  AND  24  Vict.  c.  111.— i4n  Act  for  granting  to  Her  Majesty  certain  Duties  of  28  k  24  V.  c 
Stamps,  and  to  amend  the  Laws  relating  to  the  Stamp   Duties. — [28^A 
August  I860.] 

I.  [After  passing  of  this  A  at  the  duties  described  in  schedule  to  he  charged.'] 

II.  [Stamp  duties  now  payable  on  instruments^  etc.j  mentioned  in  schedule 
repealed.] 

rV.  [Provisions  of  former  Acts  to  apply  to  this  Act] 

V.  The  duties  by  this  Act  granted  on  promissory  notes  made  or  pur-   The  duties  on 
porting  to  be  made  out  of  the  United  Kingdom   shall  be  denoted  by  ^^^^^g 
adhesive  stamps,  to  be  provided  by  the  Commissioners  of  Inland  Revenue  to  be  denoted 
for  the  purpose,  or  by  any  stamps  of  sufficient  amount  which  shall  have  ^"^esive 
been  provided  for  denoting  the  duties  on  bills  of  exchange  made  out  of 
the  United  Kingdom ;  and  the  proper  adhesive  stamp  for  denoting  the 
duty  on  any  such  note  shall  be  affixed  thereon,  and  be  cancelled  at  the 
same  time  and  times,  and  in  like  manner  as  is  provided  by  the  fiilh  sec- 
tion of  an  Act  passed  in  the  seventeenth  and  eighteenth  years  of  her 
present  Majesty,  chapter  eighty-three,  and  the  twelfth  section  of  an  Act 
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Drafts  on 
bankers  for 
less  than  208. 
to  be  lawful. 


passed  in  tJie  present  session,  chapter  fifteen,  in  the  case  of  bills  of 
exchange  therein  respectively  mentioned,  and  under  the  like  penalties 
respectively  for  any  neglect  thereof;  and  the  said  respective  sections 
shall  be  read  as  if  the  same  were  inserted  in  this  Act  expressly  in 
reference  to  the  promissory  notes  aforesaid,  and  the  duties  by  this  Act 
granted  thereon,  as  well  as  to  the  bills  of  exchange  therein  respectivelj 
mentioned. 

XVni.  Where  any  draft  or  order  for  the  payment  of  money  by  any 
banker  or  person  acting  as  a  banker,  chargeable  with  the  stamp  duty  of 
one  penny,  shall  come  to  the  hands  of  such  person  unstamped,  it  shall  be 
lawful  for  him  to  affix  thereto  the  necessary  adhesive  stamp,  and  to 
cancel  the  same  in  manner  by  law  required,  and  upon  so  doing  to  make 
the  payment  thereby  directed,  and  to  charge  the  duty  in  account  against 
the  person  who  ought  to  have  paid  the  same,  or  to  deduct  such  duty 
from  the  sum  so  directed  to  be  paid ;  and  such  draft  or  order  shall,  so 
far  as  relates  to  the  stamp  duty  chargeable  thereon,  be  good  and  valid ; 
but  this  shall  not  relieve  any  person  from  the  liability  to  the  penalty  he 
may  have  incurred  by  issuing  the  said  draft  or  order  unstamped. 

XIX«  Whereas  by  the  eighteenth  section  of  the  Act  passed  in  the 
fifty-fifth  year  of  the  reign  of  King  Charge  the  Third,  chapter  one  hundred 
and  eighty-four,  the  issuing  of  promissory  notes  payable  to  bearer  on 
demand  with  printed  dates  therein  is  proldbited,  and  such  prohibition  ii 
an  unnecessary  restriction :  Be  it  enacted.  That  the  said  section  of  the 
said  last-mentioned  Act  shall  be  and  is  hereby  repealed :  Provided  always, 
that,  notwithstanding  anything  in  any  Act  of  Parliament  contained  to  the 
contrary,  it  shall  be  lawful  for  any  person  to  draw  upon  his  banker,  who 
shall  bona  Jide  hold  money  to  or  for  his  use,  any  draft  or  order  for  the 
payment,  to  the  bearer  or  to  order  on  demand,  of  any  sum  of  money  less 
than  twenty  shillings. 


SCHEDULE  REFERRED  TO  IN  THIS  ACT. 


Promissory  Note  made  in  the  United  Kingdom  for  the  Pay- 
ment of  any  Sum  of  Money  exceeding  £4000. 

For  every  £1000  or  part  of  £1000  of  the  money 
thereby  made  payable,         .         .  *         .  . 


£0  10    0 


Foreign  Promissory  Note  made  or  purporting  to  be  made 


The 
duty  as  on  aa 
inland  bill  of 
exchange   for 


out  of  the  United  Kingdom  for  ihe  Payment  within  the-  otherwSle"*" 

United  Kingdom  of  any  Siun  of  Money,         .  .    tban   on  de- 

mand of 
money  of  tkt 
aameamouL 
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24  AND  25  Vict.  C.  91. — Ah  Act  to  amend  the  Laws  relating  to  the  Inland        24  &  26  V.  c. 

Revenue.— [eth  August  1861.]  ^^'    

XXV.   In  lieu  of  the  stamp  duties  now  payable  on  protests  and  Stamp  duties 

other  notarial  acts  there  shall  be  paid  the  duties  folloMring ;  that  is  to  say,  ***  ^®"  ^^  JJ***® 

Protest  of  any  bill  of  exchange  or  promissory  note,  i-rpj^g       ^^^^  on  protests 

where  the  stamp  duty  on  the  bill  or  note  does  not  •(  duty  as  on  the  •nd  other 

J  ,  .„.  ''  hill  or  note         notarial  acts. 

exceed  one  shilhng, ^^omor  noie. 

Protest  of  any  other  bill  of  exchange  or  promissory 
note,  and  protest  of  any  other  kind,  and  other 
notarial  act  whatsoever,       .         .  .  .  .£010 

And  for  eyery  sheet  or  piece  of  paper,  parchment,  or 
yellimi  upon  which  the  same  shall  be  written,  afler 
the  first,  a  further  progressive  duty  of  .         .010 

XXVlll.  [Stamp  duties  to  be  collected  under  the  laws  in  force."] 
XXXm.  In  any  case  where  an  adhesive  stamp  used  for  denoting  any  Mode  of  can- 
stamp  duty  is  required  by  law  to  be  cancelled  by  any  person,  by  writing  *?'^*^  ^he- 
thereon  his  name  or  the  name  of  his  firm,  it  shall  be  sufiicient  if,  instead 
of  the  name  in  full,  the  initials  thereof  shall  be  so  written,  or  shall  be 
stamped  or  impressed  in  ink  thereon,  together  with  any  other  particulars 
specially  required  by  law  to  be  written  thereon,  provided  that  by  means 
thereof  the  stamp  shall  be  effectually  obliterated  and  cancelled,  so  as  not 
to  admit  of  its  being  used  again,  anything  in  any  Act  to  the  contrary 
notwithstanding ;  and  where  the  adhesive  stamp  on  any  foreign  bill  or 
promissory  note  shall,  on  such  bill  or  note  being  received  by  any  person 
who  shall  be  or  become  the  bona  Jide  holder  thereof,  be  effectually 
obliterated,  and  shall  purport  and  appear  to  be  duly  cancelled,  the  same 
shall,  so  far  as  relates  to  such  holder,  be  deemed  to  be  sufficiently  can- 
celled :  Provided  that  where  any  such  bill  or  note  when  so  received  by 
any  such  person  as  last  aforesaid  shall  have  afiixed  thereto  a  proper  and 
sufficient  adhesive  stamp,  but  such  stamp  shall  not  be  duly  cancelled,  it 
shall  be  competent  to  the  holder  to  cancel  the  same  as  if  he  were  the 
person  first  negotiating  the  bUl  or  note ;  and  upon  his  so  doing  such 
bill  or  note  shall  be  deemed  to  be  duly  stamped,  and  shall  be  as  valid 
and  as  available  by  such  holder  and  any  prior  or  subsequent  holder  as  it 
wotdd  have  been  if  the  stamp  had  been  affixed  and  cancelled  as  by  law 
required  by  the  first  holder,  anything  in  any  Act  to  the  contrary  not- 
inthstanding ;  but  nothing  herein  contained  shall  relieve  any  person  who 
ought  to  cancel  such  stamp  from  any  penalty  incurred  by  not  cancelling 
the  same  as  required  by  law. 


26  AND  26  Vict.  C.  89. — An  Act  for  the  Incorporation,  Regulation,  and  Winding-   25  St  26  V.  c. 
up  of  Trading  Companies  and  other  Associations. — {7th  August  1862.] 

Whebeas  it  is  expedient  that  the  laws  relating  to  the  incorporation, 
regulation,  and  winding-up  of  trading  companies  and  other  associations 
should  be  consolidated  and  amended :   Be  it  therefore  enacted  by  the 
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26  &  26  V.  c. 
89. 


Short  Utle. 


Pablicatioii  of 
name  by  a 
limited  com- 
pany. 


Penalties  on 
non-publica- 
tion of  name. 


Promissory 
notes  and  bills 
of  exchange. 


Service  of 
notices  on 
company. 


Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  **The  Companies  Act, 
1862." 

XLL  Every  limited  company  under  this  Act,  whether  limited  by 
shares  or  by  guarantee,  shall  paint  or  affix,  and  shall  keep  painted  or 
affixed,  its  name  on  the  outside  of  every  office  or  place  in  which  the 
business  of  the  company  is  carried  on,  in  a  conspicuous  position,  in  letters 
easily  legible,  and  shall  have  its  name  engraven  in  legible  characters  on 
its  seal,  and  shall  have  its  name  mentioned  in  legible  characters  in  all 
notices,  advertisements,  and  other  official  publications  of  such  company, 
and  in  aU  bills  of  exchange,  promissory  notes,  endorsements,  cheques, 
and  orders  for  money  or  goods  purporting  to  be  signed  by  or  on  behalf 
of  such  company,  and  in  all  bills  of  parcels,  invoices,  receipts,  and  letters 
of  credit  of  the  company. 

XLII.  If  any  limited  company  under  this  Act  does  not  paint  or  affix, 
and  keep  painted  or  affixed,  its  name  in  manner  directed  by  this  Act,  it 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  not  so  t>ainting 
or  affixing  its  name,  and  for  every  day  during  which  such  name  is  not 
so  kept  painted  or  affixed,  and  every  director  and  manager  of  the  com- 
pany who  shall  knowingly  and  vdlfully  authorize  or  permit  such  default 
shall  be  liable  to  the  like  penalty ;  and  if  any  director,  manager,  or 
officer  of  such  company,  or  any  person  on  its  behalf,  uses  or  authorises 
the  use  of  any  seal  purporting  to  be  a  seal  of  the  company  whereon  its 
name  is  not  so  engraven  as  aforesaid,  or  issues  or  authorizes  the  issue  of 
any  notice,  advertisement,  or  other  official  publication  of  such  company, 
or  signs  or  authorizes  to  be  signed  on  behalf  of  such  company  any  bill  of 
exchange,  promissory  note,  endorsement,  cheque,  order  for  money  or 
goods,  or  issues  or  authorizes  to  be  issued  any  bill  of  parcels,  invoice, 
receipt,  or  letter  of  credit  of  the  company,  wherein  its  name  is  not  men- 
tioned in  manner  aforesaid,  he  shall  be  liable  to  a  penalty  of  fifly  pounds, 
and  shall  further  be  personally  liable  to  the  holder  of  any  such  bill  of 
exchange,  promissory  note,  cheque,  or  order  for  money  or  goods,  for  the 
amoimt  thereof,  unless  the  same  is  didy  paid  by  the  company. 

XLVn.  A  promissory  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted,  or  endorsed  on  behalf  of  any  company  under 
this  Act,  if  made,  accepted,  or  endorsed  in  the  name  of  the  company  by 
any  person  acting  imder  the  authority  of  the  company,  or  if  made, 
accepted,  or  endorsed  by  or  on  behalf  or  on  account  of  the  company,,  by 
any  person  acting  imder  the  authority  of  the  company. 

LXn.  Any  summons,  notice,  or  other  document  required  to  be  served 
upon  the  company  may  be  served  by  leaving  the  same,  or  sending  it 
through  the  post  in  a  prepaid  letter,  addressed  to  the  company,  at  their 
registered  office. 
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26  AND  27  Vict.  C.  106.— .4/*  Act  to  remove  certain  Restrictions  on  the  Neqotia-   26  &  27  V.  c 

tion  of  Promissory  Notes  and  Bills  of  Exchange  under  a  limited  Sum. —  

[28/A  July  1863.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I.  From  and  after  the  passing  of  this  Act,  the  Act  passed  in  the   17  q.  s.  0.  80, 
seventeenth  year  of  the  reign  of  King  George  the  Third,  chapter  thirty,   f^  restrain- 
and  so  much  and  such  part  and  parts  of  any  other  Act  or  Acts  as  continue  ti^  in  £ng- 
or  revive  the  said  Act,  or  as  prohibit  or  restrain,  or  impose  any  penalty  ^^/^«"?^** 
for  or  on  account  of  the  publishing,  uttering,  or  negotiating  in  England  limited  sum, 
of  any  promissory  or  other  note,  not  being  a  note  payable  to  bearer  on  wid  sect  17 
demand,  bill  of  exchange,  draft,  or  imdertaking  in  writing,  being  negoti-  m\  ^^  /p  \ 
able  or  transferable,  for  the  payment  of  twenty  shillings,  or  above  that  of  8  A  9 
nun  and  less  than  five  pounds,  or  on  which  twenty  shillings,  or  above  strainiog  n©^ 
that  sum  and  less  than  five  pounds,  shall  remain  imdischarged,  made,   gotiation  in 
drawn,  or  endorsed  in  any  other  manner  than  as  directed  by  the  said  Act  5^11^^^*,^., 
of  the  seventeenth  year  aforesaid,  and  also  the  seventeenth  section  and  repealed, 
schedules  (C.)  and  (D.)  of  an  Act  passed  in  the  eighth  and  ninth  years  of 

Her  Majesty's  reign,  chapter  thirty-eight,  requiring  or  directing  that  all 
such  notes,  bills,  drafts,  or  undertakings  as  aforesaid  which  shall  be 
issued  in  Scotland  shall  be  made,  drawn,  or  endorsed  according  to  the 
forms  contained  in  the  said  schedules  respectively,  shall  be  and  the  same 
is  and  are  hereby  repealed. 

II.  This  Act  shall  continue  in  force  for  three  years,  and  until  the   Term  of  Act. 
end  of  the  then  next  ensuing  session  of  Parliament. 

27  AND  28  Vict.  c.  66. — An  Act  for  granting  to  Her  Majesty  certain  Stamp  27  A  28  V.  c. 

Duties;    and  to  amend  the  Laws  relating  to  the   Inland  Revenue. — \2bih    ^^• 
July  1864.] 

II.  Any  bill  of  exchange  payable  on  demand,  which  shall  be  endorsed  Bills  of  ex- 
out  of  the  United  Kingdom,  or  purport  to  be  so  endorsed,  wheresoever  ^^fe^^^mand 
the  same  may  have  been  drawn,  shall,  for  the  purpose  of  charging  the  and  endorsed 
stamp  duty  thereon,  be  deemed  to  be  a  foreign  bill  of  exchange,  but  ^^^^^j£|**^^ 
shaU  be  chargeable  with  the  same  amount  of  stamp  duty  as  an  inland  foreign  bills, 
bill  of  exchange  for  the  payment  of  money  otherwise  than  on  demand, 
according  to  the  amoimt  thereby  made  payable ;   and  the  provisions, 
regulations,  and  penalties  contained  in  the  fifth  section  of  the  Act  passed 
in  the  seventeenth  and  eighteenth  years  of  Her  Majesty's  reign,  chapter 
eighty-three,  shall  be  deemed  to  apply  to  any  such  bill  so  endorsed  or 
purporting  to  be  endorsed  as  aforesaid  as  if  the  same  were  a  bill  drawn 
out  of  the  United  Kingdom. 

I.  2  8 
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11.    FORMS. 

I.  FORMS  OF  BILLS  AND  PROMISSORY-NOTES. 

Bills,  etc  1.  Fomgn  Bill. 

London^  2\8t  January  1865. 

Exchange  for  10,000  francs. 

At  two  usances,  {or  at  sight,  or  on  demand,  or  after  sight,  or  at 

after  date,)  pay  this  my  first  bill  of  exchange,  (second  and 

third  of  the  same  tenor  and  date  not  paid,)  at  your  place  of  business, 

Street,  Paris,  to  Messrs  E.  F.  or  order,  (or  bearer,)  ten 
thousand  francs  (a),  value  received  of  them  in  (^X  ^^^  P^ 

the  same  to  account,  as  per  advice,  (or  with  or  without  further  advice,) 
from 

To  C.  D.,  Merchant  I  A.  B. 

in  Paris.  >  C.  D. 

2.  Inl(md  Bill. 

L.50.  Edinburgh  J  2l8t  January  1865. 

Three  months  after  date,  (or  after  sight,  or  at  sight,  or  on 

demand,)  pay  to  me,  or  order,  (or  to  or  order,  or  to 

bearer,)  at  the  head  office  of  the  National  Bank  here,  the  sum  of  fifty 
pounds  sterling,  value  received. 

To  a  D.,  Merchant  }  A.  B. 

in  Edinburgh.      >  C.  D. 

d.  Bill  payable  by  Instalments. 

L.500.  Edinburgh^  2l8t  January  1865. 

At  three,  six,  and  nine  months  afler  date,  by  equal  instalments,  ptj 
to  me,  or  my  order,  (or  to  or  order,  or  to  bearer,)  at  jovi 

warehouse  in  Street,  Edinburgh,  the  sum  of  five  hundred 

pounds  sterling,  for  value  received. 

To  Mr  C.  D.,  Merchant  >  A.  B. 

in  Edinburgh.  )  C.  D. 

(a)  The  rate  of  exchange  may  be  received  (whether  in  cash,  in  goods, 
stated  here  if  thought  advisable.  or  to  account,  or  in  any  other  way) 

(b)  As  the  French  Code  de  Com-  to   be   stated,   it  will   be  mifmik 
merce  (Art.   110)  and  other  foreign  always  to  insert  it. 

laws  require  the  nature  of  the  value 
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4.  Promissory- Note,  Bills,  ©tc. 


L.100.  EdMurgfiy  2d  February  1865. 

One  day  after  date,  (or  on  demand,  or  at  the  term  of  Whitsunday 
next,)  I  promise  to  pay  to  A.  B.,  or  order,  within  the 

here,  the  sum  of  one  hundred  pounds  sterling,  value 
received.  C.  D. 


5.  Letter  of  Credit  by  a  Bank  on  their  Branch  or  Correspondent, 

Sir,  Edinburgh^  2d  February  1865. 

You  will  please  to  honour  the  drafts  of  to  the  extent 

of  on  accoimt  of  the  Bank. 

I  am.  Sir,  your  most  obedient  servant. 
To  the  Agent  for  \ 
the        Bank,    > 


6.  Bank  Check  (a). 

L.IO.  Edinburgh,  2d  February  1865. 

Pay  to  or  bearer,  ten  pounds  sterling,  on  account 

To  the  Banking  Co.,  j  A.  B. 

Edinburgh,  \ 

No.  47. 


of 


7.  Di^aft  to  Order  on  Demaml, 

L.100.  Edinburgh,  1865. 

On  demand  pay  to  James  Thomson,  or  order,  one  hundred  pounds 
sterling,  which  charge  to  me.  Samuel  Mackay. 

To  the  National  Bank  of  Scotland^ 
Edinburgh,  > 


II.  FORMS  OF  INDORSEMENTS. 

\,  Blank  Indorsement.  Indorsements. 

The  payee  simply  signs  his  name  across  the  back,  thus  :— 

"  James  Thomson." 

(a)  CrofiBiDg  (antea^  pp.  118, 634)  is  words  "  and  company,"  or  an  abbre* 
done  either  by  drawing  two  transverse  viation  of  them,  or  by  writing  the 
lineB  acroflB  the  check,  and  writing  the     name  of  any  banker  across  it.  : 
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Indonementfl.  2.  Special  Indorsement, 


**  Pay  to  Messrs  Henry  Dawson  and  Co.,  Lanark  (a). 

James  Thomson." 


3.  Indorsement  by  Procuration, 

"  Per  procuration  of  James  Thomson. 

Matthew  Jardine." 

4.  Restrictive  Indorsement  securing  Proceeds  to  Indorser, 

"  Pay  to  William  Mackay  for  my  use. 

James  Thomson." 

5.  Restrictive  Indorsement  preventing  Jurther  Negotialniitif. 

"  Pay  to  William  Mackay  only. 

James  Thomson.** 

6.  Qualified  Indorsement^  preventing  Recourse. 

James  Thomson,  without  recourse. 


7.  Indorsement  of  Foreign  BiU. 

"  Pay  to  William  Mackay  or  order,  value  received  in  mercbandifle. 
Edinburgh,  2d  January  1865.  James  Thomson."  (6) 


III.  PROTESTS  AND  ACTS  OF  HONOUR. 
ProlMiiB.  1.  Protest  of  a  BUI  for  Non-acceptance. 

L.lOO  BterliDg.  Edinburgh,  20th  January  1865. 

Three  days  after  sight,  pay  to  B.,  or  order,  at  the  head  oflBce  of  the 

(a)  The  words  **or  order  ^*  are  not  to  set  forth  in  the  indonement  ol  t 

Decessary  to  enable  the  indorsers  to  foreign  bill  the  nature  of  the  vahit 

indorse  again  {ante^  p.  188).  received,  and  also  to  make  the  indone- 

(h)  For  a  similar   reason  to  that  ment  special,  and  to  data  it. 
stated,  p.  642,  note  6,  it  is  advisable 
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Commeroial  Bank  of  Scotland  here,  the  sum  of  one  hundred  pounds  ster-       Protaets. 
ling,  for  value  of  (Signed)         A. 

(Addressed)  To  C,  Merchant  \ 
in  Edinburgh.  > 

(Signed)         A. 
(Indorsed  thus :)  Pay  the  contents  to  D.,  or  order. 

(Signed)         B. 


At  Edinburgh,  the  twentieth  day  of  January,  one  thousand  eight  hundred 

and  sixty-five  years. 
The  principal  bill  above  copied  was,  in  the  personal  presence  of  the 
above-named  C.,  (or  "  at  the  dwelling-house  of  the  above-named  C,"  as 
the  case  may  be,)  duly  protested  by  me,  notary-public  subscribing,  at  the 
instance  of  D.,  merchant  in  Edinburgh,  the  last  indorsee,  not  only  against 
the  said  C,  on  whom  the  same  is  drawn  for  non-acceptance,  but  also 
against  the  drawers  and  indorsers,  jointly  and  severally,  for  recourse,  and 
against  all  concerned,  for  interest,  damages,  and  expenses,  (or  in  case  of 
a  biU  payable  at  a  different  place  or  country  from  that  where  it  was  drawn, 
for  exchange,  re-exchange,  interest,  damages,  and  expenses,)  as  accords ; 
in  presence  of  £.  and  F.,  witnesses  specially  called  to  the  premises. 

Attestor, 

G.,  N.  P. 

2.  Protest  of  the  foregoing  Bill  for  Non-payment, 

(Prefix  copy  of  the  bill  as  before.) 

At  Edinburgh,  the  twenty-sixth  day  of  January,  otie  thousand  eight  hundred 

and  sixty-five  years. 
Which  day,  I,  notary-public  subscribing,  at  the  request  of  the  above- 
named  indorsee  D.,  passed  to  the  head  office  of  the  Commercial  Bank, 
Edinburgh,  where  the  principal  bill  above  copied  is  payable,  and  there, 
afler  exhibiting  and  reading  over  the  same,  I  represented  that  it  had 
now  become  due  since  the  date  of  the  protest  taken  thereupon  for  non- 
acceptance  on  the  20th  current,  and  demanded  payment  of  the  contents 
thereof;  which  demand  not  being  complied  vrith,  I  duly  protested  the 
said  bill  at  the  instance  of  the  said  indorsee,  not  only  against  the  said 
C,  for  non-payment  of  the  contents,  but  also  against  the  drawers  and 
indorsers,  jointly  and  severally,  for  recourse,  and  against  all  concerned 
for  interest,  damages,  and  expenses,  (or  "for  exchange,  re-exchange, 
interest,  damages,  and  expenses,'')  as  accords,  in  presence  of,  etc. 

3.  Protest  for  Non-acceptance  and  Non-payment,  when  the  Bill  has  not  been 

separately  presented  for  Non-acceptance. 

L.100.  Edinburgh,  12lh  May  1864. 

Three  months  after  date,  pay  to  me,  or  my  order,  at  your  warehouse, 
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Protesta.       Jq  Street,  Edinburgh,  the  sum  of  one  hundred  pounds  sterling, 

for  value  received. 

(Signed)         A. 

(Addressed)  To  C,  Merchant  > 
in  Edinburgh.  > 

(Indorsed  thus :)  Pay  the  contents  to  B.,  or  order. 

(Signed)         A 


At  Edinburgh^  thefiJUenih  day  of  August^  one  thousand  eight  hundred  and 

sixty-four  years. 

The  principal  bill  above  quoted  was,  bj  me,  notary-public  subscribing, 
presented  to  the  above -designed  C,  on  whom  it  was  dravm,  and  acceptance 
and  payment  having  been  ref  used,  it  was  duly  protested  at  the  instance 
of  B.,  indorsee  thereto,  against  the  said  C,  for  non-acceptance  and  non- 
payment of  the  contents,  and  against  the  drawer  and  indorsers  jointlj 
and  severally  for  recourse,  and  against  all  concerned  for  interest,  damages, 
and  expenses,  (or  for  exchange,  re-exchange,  interest,  damages,  and  ex- 
penses,) as  accords ;  in  presence  of,  etc. 


4.  Protest  of  an  accq)ted  Bill  for  Non-paymenty  against  the  AccqrtOTy  Drawer^ 

cmd  Indorsers, 

L.IOO.  Edinburgh,  12th  May  1864. 

Three  months  after  date,  pay  to  B.,  or  order,  in  the  office  of  the  Union 
Bank  of  Scotland,  George  Street  here,  one  hundred  pounds  sterling,  for 
value  of 

(Signed)         A. 
(Addressed)  To  C,  Merchant} 

in  Edinburgh,  )  (Signed)         C. 

(Indorsed  thus :)  Pay  the  contents  to  D.  or  order. 

(Signed)         B. 
Pay  the  contents  to  E.  or  order. 

(Signed)         D. 
Or  it  may  be  blank  indorsed. 

At  Edinburgh^  the  fifteenth  day  of  August,  one  thousand  eight  hundred 

and  sixty-four  years. 

The  principal  bill  above  copied  was,  where  payable,  duly  protested  by 
me,  notary-public  subscribing,  at  the  instance  of  the  above-named  £., 
banker  in   Edinburgh,  the  last  indorsee  thereto,  (if  there  is  no  special 

indorsation^  say  of ,  the  holder  thereof,)  not  only  against  the 

above-designed  C,  acceptor,  for  not  payment  of  the  contents,  but  also 
against  the  drawer  and  indorsers,  jointly  and  severally,  for  recourse,  and 
against  all  concerned  for  interest,  damages,  and  expenses,  as  accords ;  (or 
in  case  of  a  bill  payable  in  a  different  place  or  country  from  that  m  which 
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it  is  draumj  for  exchange,  re-exchange,  interest,  damages,  and  expenses,  as       Protests, 
accords ;)  in  presence  of,  etc.  (a) 

5.  Protest  on  a  Promissort/'Note. 

L.100  sterling.  Edinburgh,  12th  May  1864. 

Three  months  after  date,  I  promise  to  pay  to  A.,  merchant  in  Edin- 
burgh, or  order,  at  the  Royal  Bank  of  Scotland,  St  Andrew^s  Square 
here,  one  hundred  pounds  sterling,  for  value  received. 

(Signed)         B. 

At  Edinburgh^  the  twentieth  day  of  Augustj  one  thousand  eight  hundred 

and  sixty-four. 

The  principal  promissory-note  above  copied  was,  where  payable,  {or 
if  ^M>  place  of  payment  is  mentioned,  in  the  personal  presence,  or  at  the 
dwelling-house  of  the  said  B.,  farmer  in  F.),  duly  protested  by  me,  notary- 
public  subscribing,  at  the  instance  of  A.,  therein  designed,  to  whom  the 
same  is  payable,  against  the  s^dd  granter,  for  non-payment  of  the  contents, 
and  for  interest,  damages,  and  expenses,  as  accords ;  in  presence,  etc. 

6.  Act  of  Honour,  whereby  a  Bill  is  accepted  by  the  Drawee  urider  protest,  to  Acts  of  Honour. 
be  written  on  the  protest,  toith  a  copy  of  the  BiU  prefixed. 

Thereafter  the  same  day,  in  presence  of  me,  the  said  notary -public, 
appeared  the  said  C,  who  declared,  that  notwithstanding  he  would  not 
accept  the  said  bill  in  the  form  in  which  it  was  drawn  to  be  placed  to 
accoimt  of  B.,  yet  he  woidd  accept  the  same  under  protest  for  honour,  and 
on  account  of  A.  the  indorser,  and  protested  that  the  said  A.,  and  also  the 
said  B.,  the  drawer,  should  be  bound  to  him,  jointly  and  severally,  for  his 
reimbursement  in  due  form  of  law,  in  presence  of  the  said  witnesses. 

G.,  N.P. 

This  form  can  be  easily  varied,  according  as  the  bill  is  accepted  by 
some  other  party  than  the  drawee,  or  for  the  honour  of  the  drawer,  or 
any  of  the  indorsers. 

7.  Act  of  Honour  in  paying  a  Bill. 

Thereafter  the  same  day,  in  presence  of  me,  the  said  notary-public, 
appeared  F.,  merchant  in  Edinburgh,  who  offered  to  pay  the  contents  of 
the  said  bill  to  the  said  E.,  the  holder  thereof,  for  honour  and  on  account 
of  the  said  A.,  underwriter  in  London,  one  of  the  indorsers  of  the  same ; 
and  having  paid  the  same  accordingly,  he  protested  that  the  said  acceptor 
and  drawer  of  the  said  bill,  and  the  said  A.,  shoidd  remain  jointly  and 

(a)  The  form  of  protest  for  non-      banker  does  not  differ  from  the  protest 
payment  of  a  draft  or  order  on  a      on  an  unaccepted  bill. 


m 


III 


l« 


appeared  A.,  merchuit  in  Edinborgb,  who  declared, 
day  of  last,  he  left  for  acceptance,  agi 

cuttom,  with  B.,  merchant  there,  a  bill,  dated  the 
drawn  by  C.  on  the  said  B.,  for  the  sum  of  L.100  ■ 
after  date,  and  indorsed  to  the  said  A., 
A.  had  repeatedly  sent  to  get  back  the  aame,  aooe 
(if  tht  bm  has  fallen  due,  tag,  or  to  recelre  payment  < 
without  success ;  wherefore  he  required  me  to  dema 
aiM^pted  or  unaccepted,  (jf  the  bill  have  fallen  dve, 
the  contents  thereof,)  and,  in  default,  to  protest  in 
npon  I  passed  to  the  dwelling-place  of  the  sud  B.,  an 
(maition  the  penort,')  1  demanded  delivery  of  the  said  1 
accepted,  (or  if  it  had  fallen  due,  or  payment  of  the  c 
which  demand  I  received  for  answer,  (»taU  the  annetr 
I,  the  said  notary-public,  at  the  request  foresaid,  htn 
agunst  the  said  B.,  and  the  drawer  of  the  said  hill,  oi 
may  concern,  for  non-acceptance  and  not  delivery 
fallen  due,  for  non-payment)  of  the  said  bill,  and  f« 
change,  interest,  damages,  and  expenses,  u  accords. 
tested  in  presence  of,  etc 


IV.  EXTRACT  BEOIBTEBED  PBOXB 

1.  Ejiract  Begittered  ProtettfiwntheBootxofOottHeila 
to  one  Defoider. 

At  Edinburgh,  the  day  of 

thousand  eight  hundred  and  sixty,  in  presence  of  tlu 
and  Session,  compeared  Mr  George  Monro,  advocate,  p 
and  gave  in  the  protest  unc 
the  same  might  be  registered  in  their  Lordships'  book 
which  desire  the  «ud  Lords  found  reasonable,  and  ord 
be  done  accordingly,  whereof  the  tenor  followa  :     (fiin 
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repeated  breviUUia  causOj  and  that  to  the  said  A.  B.,  within  six  days  if       Extrmcts. 

within  Scotland,  within  forty  days  if  within  Orkney  or  Shetland,  and  if 

forth  of  Scotland  within  twenty-one  days  next  after  he  is  charged  to 

that  effect,  under  the  pain  of  poinding  and  imprisonment,  and  also  grant 

warrant  to  arrest  the  said  C.  D.,  his  readiest  goods,  gear,  debts,  and  sums 

of  money  in  pajrment  and  satisfaction  of  the  said  sum  and  interest,  and  if 

he  fail  to  obey  the  said  charge  then  to  poind  his  readiest  goods,  gear,  and 

other  effects,  and,  if  needful  for  effecting  the  said  poinding,  grant  warrant 

to  open  all  shut  and  lockfast  places  in  form  as  effeirs.    Extracted  on  these 

two  pages  by  [either  of  the  principal  or  one  of  the  assistant  keepers  of  the 

Register  of  Deeds,  Probative  Writs,  and  Instruments  of  Protest,  who 

respectively  hold  a  commission  from  the  Lord  Clerk  Register  of  Scotland, 

in  terms  of  the  Act  1  &  2  Geo.  IV.  cap.  38]. 

2.  Extract  Registered  Protest  from  the  Books  of  Council  and  Session  applicable 

to  two  or  more  Defenders, 

At  Edinburgh,  the  day  of  ,  in  the  year  one 

thousand  eight  hundred  and  sixty  ,  in  presence  of  the  Lords  of 

Council  and  Session,  compeared  Mr  George  Monro,  advocate,  procurator 
for  A.  B.,  and  gave  in  the  protest  underwritten,  desiring  the  same  might 
be  registered  in  their  Lordships'  books  conform  to  law ;  which  desire  the 
said  Lords  found  reasonable,  and  ordained  the  same  to  be  done  accord- 
ingly, whereof  the  tenor  follows :     (Here  copy  the  protest.) 

And  the  said  Lords  grant  warrant  to  messengers-at-arms  in  her  Ma- 
jesty's name  and  authority  to  charge  the  said  C.  D.  and  E.  F.  personally 
or  at  their  respective  dwelling-places,  if  within  Scotland,  and  if  furth 
thereof  by  delivering  copies  of  charge  at  the  office  of  the  Keeper  of  the 
Record  of  Edictal  Citations  at  Edinburgh,  conjointly  and  sevei*ally  to 
make  pa3rment  of  the  foresaid  sum  of  pounds 

shillings  and  pence,  and  the  legal  interest  thereof  since  due 

and  till  paid,  all  in  terms  and  to  the  effect  contained  in  the  decree  and 
extract  above  written  and  here  referred  to,  and  held  as  repeated  brevitcUis 
causay  and  that  to  the  said  A.  B.,  vrithin  six  days  if  within  Scotland, 
within  forty  days  if  within  Orkney  or  Shetland,  and  if  furth  of  Scotland, 
vdthin  twenty-one  days  next  after  they  are  respectively  charged  to  that 
effect,  under  the  pain  of  poinding  and  imprisonment,  and  also  grant  war- 
rant to  arrest  the  said  C.  D.  and  E.  F.,  their  readiest  goods,  gear,  debts, 
and  sums  of  money  in  payment  and  satisfaction  of  the  said  sum  and 
interest,  and  if  they  fail  to  obey  the  said  charge  then  to  poind  their 
readiest  goods,  gear,  and  other  effects,  and,  if  needful  for  effecting  the 
said  poinding,  grant  warrant  to  open  all  shut  and  lockfast  places  in  form 
as  effeirs.  Extracted  on  these  two  pages  by  (see  end  of  first  form  of 
extract). 

3.  Extract  Registered  Protest  fi-ovi  the  Books  of  Council  and  Session  applicable 

to  Company  and  Individual  Partners. 

At  Edinburgh,  the  day  of  in  the  year  one 

thousand  eight  hundred  and  sixty  ,  in  presence  of  the  Lords  of 
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Council  and  Session,  compeared  Mr  George  Monro,  advocate,  procurator 
for  A.  B.,  and  gave  in  the  protest  underwritten,  desiring  the  same  migjbt 
be  registered  in  their  Lordships'  books,  conform  to  law ;  which  desire  the 
said  Lords  found  reasonable,  and  ordained  the  same  to  be  done  accord- 
ingly, whereof  the  tenor  follows : 

And  the  said  Lords  grant  warrant  to  messengers-at-arms  in  her  Ma- 
jesty's name  and  authority  to  charge  the  said  C.  and  D.  as  a  company,  at 
their  usual  place  of  business,  and  the  individual  partners  of  that  firm  per- 
sonally or  at  their  respective  dwelling-places,  if  within  Scotland,  and  if 
furth  thereof  by  delivering  copies  of  charge  at  the  office  of  the  Keeper  of 
the  Record  of  Edictal  Citations  at  Edinburgh,  conjunctly  and  sevendlj 
to  make  payment  of  the  foresaid  sum  of  pounds 

shillings  and  pence,  and  the  legal  interest  thereof 

since  due  and  till  paid,  all  in  terms  and  to  the  effect  contained  in  the  decree 
and  extract  above  written  and  here  referred  to,  and  held  as  repeated 
hrevitatia  causoj  and  that  to  the  said  A.  B.,  within  six  days  if  within  Scot- 
land, within  forty  days  if  within  Orkney  or  Shetland,  and  if  furth  of 
Scotland,  within  twenty-one  days  next  after  they  are  respectively  charged 
to  that  effect,  imder  the  pain  of  poinding  and  imprisonment,  and  also 
grant  warrant  to  arrest  the  said  C.  and  D.  as  a  company,  and  the  indi- 
vidual partners  of  that  firm  respectively,  their  readiest  goods,  gear,  debts, 
and  siuns  of  money,  in  payment  and  satisfaction  of  the  said  sum  and 
interest,  and  if  they  fail  to  obey  the  said  charge,  then  to  poind  their 
readiest  goods,  gear,  and  other  effects,  and  if  needful  for  effecting  the 
said  poinding,  grant  warrant  to  open  all  shut  and  lockfast  places  in  form 
as  effeirs.  Extracted  on  these  two  pages  by  {see  end  ofjirst  form  of 
extract)  (a). 


HI.  DAYS  OF  GRACE  AND  USANCES. 


Dav8  of  Gnice. 


1.  List  of  the  Number  of  Days  of  Grace  allowed  in  different  Countries  of 

Eurcpe, 


Altona, 


America, 

Amsterdam, 

Antwerp, 


Sundays  and  holidays  included.  Bills 
falling  due  on  a  Sunday  or  holiday 
must  be  paid,  or  in  default  thereof 
protested  on  the  day  previous, 

•  .  •  .  . 

Abolished  since  the  Code  Napoleon, 
Abolished  since  the  Code  Napoleon, 


12  days. 

3  days. 

none. 

none. 


(a)  For  the  preceding  forms  of  ex- 
tracts, the  editor  is  indebted  to  the 
kindness  of  Mr  Kinlocb,  Keeper  of  the 
Register  of  Deeds,  Probative  Writs, 
and  Protests.  It  is  needless  to  give 
the  forms  applicable  to  the  Sheriff 


Courts,  as  they  do  not  differ  in  sub- 
stance. Forms  of  chargea  applicable 
to  extract  registered  protests  of  bilk 
and  notes  will  be  found  in  Mr  Csmp- 
bell^s  Treatise  on  the  Law  of  Citatioo, 
pp.  200,  201,  et  seq. 


DAYS  OF  GRACE  AND  USANCES. 
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Berlin, 
Brazil, 
Dantzic, 
England  and 
France, 

Frankfort  on 
the  Maine, 
Genoa, 
Hamburgh, 
Ireland, 
Leghorn, 

Lisbon  and 
Oporto, 

Palermo, 
Petersburgh, 


Abolished  by  the  Code  of  Exchange  (a), 
Rio  de  Janeiro,  Bahia,  ete., 
•  •  •  •  • 

Wales,        .... 
Abolished  by  the  Code  Napoleon, 


Rotterdam, 
Scotland, 

Spain, 


} 


Abolished  by  the  Code  of  Exchange,  >• 

Abolished  by  the  Code  Napoleon, 
Abolished  by  the  Code  of  Exchange, 


15  days  on  local,  and  six  on  foreign 
bills ;  but  if  not  previously  ac- 
cepted, must  be  paid  on  the  day 
they  fall  due, 

.  .  .  • 

Bills  drawn  after  date  are  entitled  to 
10  days'  grace,  those  drawn  at  sight 
to  only  3  days,  and  those  at  any 
number  of  days  after  sight  to  none. 
But  bills  received  and  presented  afler 
they  are  due,  are  nevertheless  en- 
titled to  10  days'  grace.  In  these 
days  of  grace  are  included  Sundays 
and  holidays,  as  also  the  day  when 
the  bill  falls  due  ;  on  which  days 
they  cannot  be  protested  for  non- 
payment, but,  on  the  morning  of  the 
last  day  of  grace,  payment  must  be 
demanded,  and,  if  not  complied  with, 
the  bill  must  be  protested  before 
sunset, 

Abolished  by  Code  Napoleon, 

•  •  •  ■  • 

Vary  in  different  parts  of  Spain — gene- 
rally 14  days  on  foreign,  and  8  on 
inland  bills.  At  Cadiz  only  6  days' 
grace.  When  bills  are  drawn  at  a 
certain  date,  fixed  or  precise,  no  days 
of  grace  are  allowed.  Bills  drawn  at 
sight  are  not  entitled  to  any  days  of 
grace,  nor  any  bills,  imless  accepted 
prior  to  maturity. 


none. 
15  days. 
10  days. 
d  days, 
none. 

none. 

none, 
none. 
3  days, 
none. 

6  days  or  15 
days. 

none. 


Da3r8  of  Grace. 


10  days, 
3  days,  etc. 


none. 
3  days. 


14  days,  but 
vary. 


(a)  Allgemeine  deutsche  Wechsel- 
ordnuDg,  art.  33.  Days  of  grace 
having  been  abolished  in  the  Grerman 
empire,  and  in  the  countries  which 
have  adopted  the  Code  Napoleon,  it 


may  be  worthy  of  consideration  whe- 
ther what  form  only  a  source  of  con- 
fusion should  be  longer  retained  in  the 
United  Kingdom.  As  an  illustration 
of  the  mode  in  which  they  produce 


^ 
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Days  of  Grace.    Trieste, 


Venice, 
Vienna, 


3  days  on  bills  drawn  after  date,  or  any 
term  afler  sight,  not  less  than  7  days, 
or  payable  on  a  particular  day,  but 
bills  presented  after  maturity  must 
be  paid  within  twenty-four  hours. 
Sundays  and  holidays  are  included 
in  the  days  of  grace  ;  and  if  the  last 
day  of  grace  fidl  on  such  a  day,  pay- 
ment must  be  made,  or  the  bill  pro- 
tested on  the  first  following  open 
day,    .... 

6  days,  exclusive  of  Sundays,  holidays,) 
and  the  days  when  the  bank  is  shut,  ) 

Abolished  by  the  Code  of  Exchange, 


y  3  days. 


6  days. 


none. 


Periods  of 
Uaance. 


2.  Periods  of  Usance  aUotved  between  differerU  Countries  of  Europe, 


Usance  between 
London  and 


(sometimes  accounted)  1  calendar  month 
Aleppo,     i     as  treble  usance,  is)       afler  date. 
Altona  is  1  calendar  month  afler  date. 
America,  North,  said  to  be  sixty  days  after  sight  (a)- 
Amsterdam, 
Antwerp, 
Berlin, 
Bilboa, 
Brabant, 
Bruges, 
Cadiz, 
Constantinople) 

and  Smyrna,  i 
Dantzic, 
Flanders, 
France, 
Frankfort  on  the 

Maine, 


1  calendar  month  after  date. 

1  do.  do. 
14  days  after  acceptance. 

2  calendar  months  after  date. 
1  do.  do. 

1  do.  do. 

2  calendar  months  after  date. 

31  days  do. 

14  days  after  acceptance. 
1  calendar  month  after  date. 
30  days  do. 

>-   14  days  after  acceptance. 


■c,  (  sometunes  accounted  )  30  days  afler 

Florence,     ]  _^, ,  V       ,  / 

(     as  treble  usance,      >       date. 

3  calendar  months  after  date. 


Genoa  (&), 

Hamburgh, 

Holland, 


1 
1 


do. 
do. 


do. 
do. 


confusion,  reference  may  be  made  to  a 
case  (reported  after  much  of  the  pre- 
ceding volume  had  been  printed)  where 
it  was  held  that  a  bill  indorsed  during 
the  days  of  grace  was  not  to  be  oonsi* 
dered  as  indorsed  after  the  term  of 
payment,  to  the  effect  of  rendering  the 


indorsee  liable  to  exceptions  pleadable 
against  the  indoreer  {Brown  v.  Bain, 
3  June  1864,  2  Macph.  1143). 

(a)  M'Culloch's  Commercial  Dic- 
tionary. 

(6)  Stated  in  Molloy  as  2  months 
after  date. 
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sance  between 

Period*  of 

Tendon  and 

Leghorn, 

8  calendar  months  after  date.               "°^** 

Lisbon, 

2              do.                   do. 

Lisle, 

1              do.                   do. 

Lucca,  sometimes, 

^    3              do.                   do. 

Malta, 

30  days  after  date. 

Middlebnrgh, 

1  calendar  month  after  date. 

Milan, 

3              do.                  do. 

Palermo, 

3  do.  or  90  days           do. 

Petersburgh, 

none. 

Portugal, 

2  calendar  months  afler  date. 

Paris, 

1              do.                  do. 

Rotterdam, 

1              do.                  do. 

Rome, 

3              do.                  do. 

Rouen, 

1              do.                  do. 

Spain, 

2              do.                  do. 

Trieste, 

same  as  Vienna. 

Venice, 

3  calendar  months  afler  date. 

Vienna, 

14  days  after  acceptance. 

West  Indies, 

31       do.              do. 

Zante, 

3  calendar  months  afler  date. 

Zealand, 

1             do.                  do. 

Jsance  between 

Amsterdam  and 

Brabant,  France, 

Flanders,  and  Holland  or  Zealand, 

1  calendar  month. 
Italy,  Spain,  and  Portugal,  2  calendar  months. 
Frankfort,  Nuremburgh,  Vienna,  and  other  places 

in  Germany,  on  Hamburgh  and  Breslau,  14  days 

after  sight,  2  usances,  28  days,  and  half  usance, 

7  days  (a). 


i)  In  Germany  it  is  no  longer  com- 
nt  to  draw  bilk  payable  at  usances 
gemeine  deatsche  Wechselordnong, 
4).  In  France  it  is  still  competent 
le  de  Commerce,  art.  129).  The 
e  given  above  is  given  with  some 
bation,  as  the  times  do  not  seem  to 
precisely  determined.    The  tables 


given  in  Ghitty,  in  M*Culloch's  Com- 
mercial Dictionary,  in  Tate*s  Modem 
Cambist,  in  Beawes,  and  in  Dnpois  de 
la  Serra,  all  differ  more  or  less.  The 
truth  seems  to  be,  that  the  praotioe 
of  drawing  bilk  at  usances,  though 
at  one  time  univeraal,  k  now  almost 
unknown. 
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ABSENCE  of  party,  presentment  of  bill  in, 
for  acceptance,  281,  282 ;  for  payment, 
284 ;  notice  of  diahonour  in  case  of, 
where  party  cannot  be  found,  863; 
where  abroad,  361. 
ACCEPTANCE  not  implied  without  sub- 
scription, 29,  217.  See  tn/ra,  Accept- 
ance, mode  of. 

Supplies  want  of  address,  46. 

By  person  to  whom  bill  not  addressed, 
46  ;  by  person  addressed,  and  another 
as  cautioner,  ib.  113.  See  infra,  Who 
may  accept. 

Of  bill  drawn  per  advice,  46. 

Nature  of  acceptance,  210;  not  requi- 
site in  bills  payable  on  demand,  ib. ; 
whether  bills  payable  at  sight,  ib. 

Who  may  accept,  210.  Protest  on 
drawee^s  incapacity,  211 ;  acceptance  by 
agent,  ib.  Effect  of  taking  acceptance 
by  aeent  without  notice,  ib.  Whe- 
ther holder  in  any  case  bound  to  take 
acceptance  by  an  agent,  ib.  Accept- 
ance by  party  to  whom  bill  not  ad- 
dressed, 46,  211,  212.  Bill  addressed  to 
one  party  accepted  by  another,  212. 
Bill  accepted  by  drawee  and  by  another 
as  cautioner,  ib.  Bill  addressed  to 
two  persons  and  accepted  only  by 
one,  ib. ;  where  addressed  to  two  "  or 
either  of  them,"  ib.  What  acceptance 
binds  a  company,  ib.  See  Partners, 
Parties. 

Time  of  acceptance,  213.  Within  what 
time  drawee  must  ac^pt  or  refuse,  ib. 
Procedure  where  acceptance  refused, 
ib.  What  if  drawee  requires  more  time, 
ib.  Acceptance  of  bill  before  it  is 
drawn,  213.  Acceptance  after  term  of 
payment,  214 ;  or  after  refusal  to  ac- 
cept, ib.  Effect  of  acceptance  after 
term  of  payment,  ib.  Whether  drawee 
should  accept  in  knowledge  of  drawer^s 
bankruptcy,  ib. ;  or  sequestration,  ib. 
What  if  drawee  being  a  creditor  of 
drawer  has  accepted  within  sixty  days 
of  drawer^s  bankruptcy,  216.  Whether 


ACCEPTANCE— 

acceptance  can  be  retracted  on  account 
of  holder^s  fraud,  where  drawee  has 
funds  of  drawer,  ib. ;  or  where  he  ac- 
cepts for  drawer's  accommodation,  216. 
Proof  of  holder's  fraud,  ib.  Acceptance 
after  drawer's  death,  ib.  Date  of  ac- 
ceptance, ib. 

Mode  of  acceptance,  217.  Subscription 
essential,  ib.  29;  promise  to  accept, 
217.  Guarantee  of  acceptance,  218. 
When  a  part^  may  be  bound  as  accep- 
tor, though  signature  foiled,  t&.  Party 
adopting  signature  becomes  party  to 
the  bill,  219.  Absolute  acceptance,  ib. 
Holder  not  bound  to  take  any  other,  ib. 
Form  of  it,  ib.  Signature,  where  to  be 
written,  220.  Acceptance  on  hack  of 
bill,  ib.  Date  of  presentment,  when  it 
should  be  marked,  ib.  Presumed  date 
where  none,  ib.  217.  Practice  as  to 
bankers'  checks  in  London,  220.  When 
necessary  to  mention  place  of  payment, 
ib.  Acceptance  irrevocable  when  com- 
pleted, ib.  Drawee  may  cancel  it  be- 
fore re-delivery,  ib.  221.  Drawee  must 
not  retain  bill  presented  for  acceptance 
in  his  hands,  221. 

Different  kinds  of  acceptance,  222 ;  con- 
ditional, Uf. ;  examples  of,  223.  How 
such  acceptances  made  effectual  in 
Scotland,  ib.  When  conditions  effec- 
tual acainst  indorsee,  ib.  Ptoof  of  in- 
dorsee s  knowledge  of  condition,  ib. 
Acceptance  payable  to  drawee,  224; 
or  to  person  entitled  to  payment,  ib. 
Mode  of  accepting  after  drawer's  funds 
are  arrested,  ib.  Partial  acceptance, 
ib. ;  made  simply  or  supra  protest,  226 ; 
varying  acceptance,  ib.;  as  to  time,  ib. ; 
place  of  payment,  ib. ;  mode  of  pay- 
ment, ib. ;  variation  must  be  clearly 
expressed,  226.  Holder's  duty  as  to 
such  acceptances,  ib.  Power  to  refuse 
them,  ib. ;  acceptance  by  one  of  two 
parties  for  his  half,  ib.  Effect  of  holder 
taking  limited  acceptance,  ib.    Protest 
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and  notice  when  necessary  to  preserve 
recourse,  ib, 

Drawee^s  obligation  to  accept,  228.  How 
far  drawee  bound  to  accept  a  bill  to 
the  amount  of  his  debt  to  drawer,  ib. ; 
cases  where  he  is  bound  to  do  so  with- 
out having  made  any  agreement,  ib. 

Effect  of  acceptance,  229.  Raises  pre- 
sumption of  value  in  acceptor's  hands, 
ib.  Renders  him  primary  debtor,.  {&. 
Presumption  in  case  of  accommodation- 
bills,  ib.  Effect  of  acceptance  as  an 
admission  of  drawer's  signature,  230 ; 
and  power  to  indorse,  ib.  Not  an  ad- 
mission of  indorser's  signature,  231. 
Presumption  of  knowledge  of  condi- 
tions to  indorsements,  ib. 

Acceptance,  how  discharged,  232;  by 
payment — see  Payment.  By  release, 
233 ;  who  may  release,  ib. ;  express 
release,  requisites  of,  ib.  No  extinc- 
tion as  to  drawer  by  bill  transactions 
between  acceptor  and  holder,  ib.  Im- 
plied release,  ib. ;  circumstances  infer- 
ring it,  234 ;  delay  to  enforce  payment, 
ib.  English  cases  of  implied  discharge, 
ib.  235;  general  discharge,  235;  dis- 
charge of  accommodation-bills,  ib.  See 
Acconmiodation-bills. 

Acceptance  supra  protest,  319 ;  when 
and  by  whom  it  may  be  made,  ib.  320; 
holder  may  refuse,  320;  can  holder 
take  it  witnout  consent  of  drawer  or 
indorser,  ib. ;  effect  of  it  as  to  third 
parties,  ib.  For  whom  drawee  may 
accept  supra  protest,  321.  Case  of 
several  acceptances,  supra  protest,  ib. 
Inquiries  before  accepting  supra  pro- 
test, 322.  What  if  a  person  accept  for 
the  honour  of  an  insolvent,  ib.  Mode 
of  accepting  supra  protest,  ib.  Lia- 
bility of  acceptor,  supra  protest,  ib. 
Where  presentment  before  paying  on 
such  acceptance  should  be  made,  324 ; 
and  when,  ib.  Acceptor's  right  of  re- 
course, 325 ;  for  his  expenses,  ib. 

Acceptance  in  course  of  trade  not  chal- 
lengeable under  1696,  c.  5, 695. 
ACCEPTOR  of  a  bill,  1.  His  Uability— 
see  Acceptance,  effect  of.  How  dis- 
charged—  see  Acceptance,  discharge 
of. 

Cannot  give  notice  of  dishonour,  358 ; 
and  is  not  entitled  to  it,  359. 

Claim  against  acceptor  in  action,  430. 

Whether  liable  for  re-exchange,  439. 

ACCOMMODATION-BILLS  and   Notes, 

effect  of,  in  hands  of  onerous  indorsee, 

21,  104.    Primary  liability  of  acceptor 

of,  229.   Presumed  for  his  accommoda- 


ACCOMMODATION-BILLS— 

tion,  ib.     How  presumption  of  valae 
disproved,  ib. 

Acceptor  of  accommodation-bill,  how 
discharged,  235  ;  whether  by  giving 
time  to  the  drawer,  being  the  perBon 
accommodated,  ib.  Cases  in  which 
acceptor  held  not  discharged,  236. 
Scotch  cases,  237. 

Mode  of  securing  acceptor's  indemnity. 
237.  Drawer's  obligation  to  indem- 
nify on  proof  of  the  accommodation, 
ib.  Accceptor's  right  of  retention 
of  drawer's  money,  238.  Application 
of  this  doctrine  to  preecribea  oiUs,  ib. 
Whether  an  accommodation  acceptor 
who  has  paid,  can  claim  relief  m>m 
accommodation  indorsers,  238.  His 
claim  of  relief  against  oo-aoceptore, 
239. 

Notice  of  dishonour  of,  when  neoesary 
to  preserve  recourse,  373  ;  to  drawer 
where  bill  for  drawee's  accommoda- 
tion, ib. ;  principle  of  this,  ib. ;  where 
drawer  has  signed  for  acoomnKxiation 
of  acceptor,  374  ;  where  payee  and 
indorser  has  accommodated  the  maker 
of  a  note,  ib.  Notice  to  acoooamoda- 
tion  indorsers,  375  ;  necessary  though 
no  effects  in  drawee's  hands,  ib.  ;  and 
though  indorser  should  be  aware  of 
that,  376.  Notice  to  indorser  of  ficti- 
tious bill,  377.  Notice  to  accommo- 
dation acceptors  if  required,  ib. 

Effect  of  discbarge  or  indulgence  to  one 
party  in  releasing  the  other  parties  to 
accommodation  -  bills  or  notes,  397. 
Release  or  indulgence  to  the  party 
giving  the  accommodation,  ib.;  to  the 
party  obtaining  the  accommodation, 
398. 

Effect  of  writ  or  oath  of  obligant  in, 
after  prescription,  474. 

Transference  of,  when  challengeable 
under  1696,  521. 

Effect    of   mutual   accommodations   in 
bankruptcy,  580.      Cross-bills,  ib.  et 
sea. 
ACCOUNT,  valqp  in,  54. 

Doqueted,  proof  of  debt  by,  after  pre- 
scription of  bill,  482. 

Prescnbed,  cannot  be  set  off  against  a 
bill,  579. 
ACKNOWLEDGMENT  of  debt  not  sub- 

t'ect  to  stamp  as  a  note,  28;  when 
leld  a  waiver  of  negotiation  of  biU, 
379  ;  effect  of,  to  intermpt  sexennial 
prescription,  482 ;  not  sufficient  if 
within  the  six  years,  483. 
ACTION  and  DIIJGENCE  on  bills  and 
notes,  400 ;   origin  of  summary  dili- 
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gODce,  ib. ;  on  foreign  bills,  by  Act 
1681,  c.  20,  ib. ;  extended  to  inland 
bills  by  Act  1696,  c.  36,  401 ;  further 
extended,  and  made  to  include  pro- 
missory-notes, by  12  Geo.  iii.  c.  72, 
402.  Effect  of  these  statutes  as  to 
summary  diligence  against  parties  to 
bills  and  notes,  ib. 

Summary  diligence,  at  what  time  com- 
petent, 403.  Registration  of  protest 
within  six  months,  ib.  Date  from 
which  six  months  computed,  i6.  Right 
of  holder  to  summary  diligence  when 
bill  not  accepted  has  been  protested 
only  for  non-payment,  ib.  Remedy 
competent  after  six  months  where  no 
registration  of  protest,  404.  Turning 
charge  into  a  libel  when  incompetent, 
1*6.  Summary  diligence  incompetent 
after  resort  to  ordinary  action,  405. 

Summary  diligence  competent  only  for 
sums  in  the  bill,  405. 

On  what  subscription  diligence  is  com- 
petent, 405 ;  on  subscription  by  notary, 
31,  406  ;  by  initials,  32,  405 ;  by 
mark,  84,  405 ;  by  agent,  406 ;  by  a 
firm,  407  ;  what  if  partnership  de- 
nied, ib.  160 ;  on  bill  without  a  date, 
87  ;  where  bill  ex  facie  vitiated  or 
forgery  proved  instanter,  407  ;  not 
competent  on  promise  to  accept,  409  ; 
whether  competent  on  bankers'  drafts, 
ib. ;  lost  bill  or  note,  410 ;  foreign 
bill  drawn  in  parts,  one  of  which  sub- 
scribed by  certain  obligants,  and  one 
by  others,  ib. 

To  whom  action  or  diligence  competent, 
410;  to  person  who  holds  bill,  411 ; 
and  is  ex  facie  in  titulo,  ib.  Holder 
may  score  indorsations,  412  ;  but  not 
receipts,  ib.  Holder  cannot  be  con- 
trolled in  suing,  ib.  In  what  cases  it 
may  proceed  in  name  of  or  against  a 
company  for  a  bill  or  note  due  to  or 
subscribed  by  them,  413  ;  where  com- 
pany sues  under  a  descriptive  name, 
ib. ;  where  individuals  also  sue  as 
partners,  ib.  414  ;  bills  oi  notes  grant- 
ed by  or  to  individuals  described  as 
office-bearers,  ib. ;  whether  diligence 
or  action  competent  by  individual 
partners  on  bill  payable  to  the  firm, 
415.  Joint-stock  banking  companies, 
bow  they  may  sue  or  be  sued  under  7 
Geo.  IV.  c.  67,  ib.  Diligence  by  ioint- 
Btock  companies  incorporated  under  25 
&  26  Vict.  c.  89,  416.  Diligence  or 
action  on  bill  to  firm  consisting  of  two 

I. 
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names,  ib.  Relief  of  party  paying  on 
receipt  against  previous  parties,  417. 
Effect  of  receipt  on  protest,  ib.  Dili- 
gence by  a  person  paying  supra  pro- 
test, 418.  When  competent  to  an 
assignee,  ib.  ;  to  a  cautioner,  419  ; 
whether  to  a  drawer,  who  pays  on 
drawee's  failure,  ib.  Can  a  drawer  or 
co-acceptor  take  it  by  assignation  to 
secure  his  relief,  ib.  Effect  of  indorse- 
ment after  action  raised,  420 ;  or  after 
summary  diligence,  ib. 

Procedure  by  ordinary  action,  421.  How 
claim  on  biUs  libelled,  422. 

Procedure  by  summary  diligence,  423. 
Protest,  time  and  form  of,  ib. ;  extend- 
ing of,  ib. ;  whether  protest  for  one 
person  can  be  extended  for  another, 
424  ;  registration  of,  ib.  ;  time  for, 
ib.  Who  may  register,  425.  Must  a 
foreigner  sist  a  mandatory,  ib.  Regis- 
tration by  agent,  ib.  Effect  of  decree 
of  registration,  426.  Extract  contains 
warrant  to  charge,  ib.  Effect  of  era- 
sure in  extract,  427.  Forms  of  extract, 
648.  Nature  and  form  of  charge,  426. 
Poinding,  imprisonment,  etc.,  428. 
Additional  remedies,  ib.  Diligence  on 
bank-notes,  429.  Suspension  of,  how 
competent,  ib. 

Claims  against  the  several  parties  by  ac- 
tion or  diligence,  430 ;  recourse  by 
parties  who  have  paid  against  other 
parties,  ib. ;  against  indorser  without 
claiming  against  drawer  or  prior  in- 
dorsers,  ib. ;  effect  of  acceptor  or 
granter  becoming  the  holder's  execu- 
tor, 431.  Diligence  or  action  compe- 
tent to  holder  against  all  the  parties 
at  once,  ib. ;  effect  of  payment  by  one, 
ib.  Right  of  party  paying  to  assigna- 
tion of  debt  and  diligence,  ib.  Whe- 
ther holder  after  payment  may  allow 
diligence  to  go  on  in  his  name,  432 ; 
effect  of  offer  of  payment  by  a  third 
party,  ib. ;  assignation  to  party  paying 
when  demandable,  ib. ;  effect  of  par- 
tial payment  by  one  as  to  amount  de- 
mandable against  the  others,  438; 
where  not  marked  on  the  bill,  ib. ; 
when  marked,  ib. ;  claim  of  relief  by 
party  who  has  paid  against  other  par- 
ties is  distinct  from  any  claim  on  the 
bill,  ib. ;  partial  payment  by  drawer 
or  acceptor,  434. 

Sums  recoverable  on  bills  and  notes,  434. 
Principal  sum,  ib. ;  where  bill  or  not« 
payable  by  instalments,  ib. ;  interest, 

2  T 
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435  ;  how  claim  for  interest  regulated, 
ib.  €t  seq. — see  Interest  ;  exchange 
and  re-exchange,  439 — see  Exchange ; 
damages  and  expenses,  450  —  see 
Damage. 
Proof  against  the  several  parties  to  bills 
or  notes,  and  mode  of  proof  in  dili- 
gence or  action,  451 — see  Proof.  De- 
fences against  claims  on  bills  and 
notes,  610.  See  Interest,  Exchange, 
Damages,  Expenses,  Defences,  Pre- 
scription. 

ADDRESS  of  bills,  46  ;  where  written,  ih. ; 
want  of,  supplied  by  acceptance,  ib, ; 
by  letter  of  advice,  47.  Bill  addressed 
to  A.  or  B.,  and  accepted  only  by  A., 
46  ;  acceptance  by  party  to  whom 
bill  not  addressed,  ib.  211  ;  accept- 
ance as  cautioner  without  an  address, 
46, 118  ;  bill  to  two  or  either  of  them, 
211.  How  bill  presented  where  no 
address  277 

ADJUDICATION  on  bills  and  notes,  428. 

ADMISSION,  judicial,  of  debtor,  whether 
supersedes  other  proof  on  prescribed 
bih,  471. 

ADOPTION  of  signature.    See  Forgery. 

ADVICE,  drawing  of  bills  as  per  letter  of, 
47.  When  £awee  in  safety  to  accept, 
ib. 

AGENTS  as  parties  to  bills,  147  ;  who  may 
be,  ib.  How  agency  constituted :  spe- 
cial mandate,  ib. ;  verbally,  148 ;  by 
facts  and  circumstances,  ib. ;  by  power 
of  factory,  149  ;  subsequent  assent  to 
agents  acting,  ib.  How  agency  ter- 
minated, 150 ;  effect  of  termination 
on  rights  of  third  parties,  ib.]  when 
notice  required,  ib. ;  how  procuration 
exercised,  152.  Agent  must  act  in 
principars  name,  ib. ;  and  keep  within 
his  authority,  ib. ;  otherwise  he  is  per- 
sonally liable,  153  ;  whether  Govern- 
ment agents  so  liable,  154.  Effect  of 
bonajides  in  protecting  the  agent^s  acts, 
155. 
Power  of    company  to    employ  agent, 

159. 
Duty  of  agent  in  negotiating  bills,  276. 
Indorsation     ^^  per    procuration,"    181. 

Form  of,  644. 
Whether  holder  bound  to  take  acceptance 
by  an  agent,  211.     Effect  of  taking, 
without  notice,  ib.  ;   whether  bound 
to  give  notice  on  doing  so,  ib. 
Payment  to  agent,  243.    When  principal 
may  countermand  payment,  244  ;  to 
law  agent,  ib. ;  agent's  warrant  to  re- 
ceive payment,  ib. 
How  far  agent  remitting  by  bills  is  re- 


AGENTS-- 

sponsible,    256  ;    where    he   deposits 
money  in  his  own  name,  ib. 
Failure  of  agent  after  offering  paymeut 

of  bill,  on  whom  is  the  loss,  251. 
Whether  summary  diligence  competent 

on  subscription  by,  406. 
When  agent  is  entiUed  to  raise  diligence. 

425. 
Admission  by  agent  in  proof  on  prescribed 

bill,  478.     Books  kept  by,  483. 
See  Bankruptcy,  for  questions  between 
principal  and  agent  in. 

ALIEN  ENEMIES,  bills  drawn  by,  during 
war,  effect  of,  73  ;  or  accepted  here 
and  indorsed  by  alien  there,  74 ;  bills 
by  British  subject  in  enemy's  countnr, 
ib.  Rights  of  neutrals,  ib.  Confirma- 
tion of  bill  to  alien  enemy  after  peace, 
75. 

ALIENATIONS  in  fraud  of  creditors, 
challengeable  under  1621,  c  18,  505 ; 
under  1696,  c.  5,  517. 

ALTERATIONS,  effect  of,  109  ;  when  not 
visible  ex  facie^  ib. ;  when  visible  od 
facie,  ib.     Effect  of,  at  common  law, 
110;  under  Stamp  Acta,  t7*. 
What  alterations  material.  111 ;  on  date, 
ib. ;  sum,  ib. ;  term  of  payment,  ib. ; 
interest,  ib.    Names  of  drawers,  112; 
indorsees,  ib. ;  acceptors,  ib. ;  on  the 
expressed  consideration,  ib. ;  on  place 
of  payment,  ib. ;  by  addition  of  cau- 
tioner,  113 ;    immaterial   alterations, 
ib. ;  correction  of  errors,  114. 
When  bill  held  as  issued  in  question  of 
alterations,    114 ;    proof    in  cases  of 
alteration,  115. 
Summary  diligence  on  altered  bill  incom- 
petent, 407.    No  caution  required  in 
suspending  charge  of,  407.   Defence  of 
alteration  pleadable  in  suspension,  454. 

APPRENTICE  fee,  not  in  indenture,  bill 
for,  79. 

APPROPRIATION,  specific,  of  bUls  and 
notes,  when  a  restriction  upon  indor- 
sation, 175.  Where  this  appearR  ti 
facie,  ib. ;  when  known  to  the  holder, 
189. 
Effect  of  remittance  for  specific  appro- 
priation in  case  of  agent's  bankruptcy, 
541.     See  Bankruptcy,  Indorsee. 

ARBITERS,  bills  deposited  with,  22. 

ARRESTMENT  of  bills  and  not«8,  bow  far 
competent,  194.  Rules  on  this  subject, 
ib.  ;  arrestment  in  acceptor's  bamis 
combined  with  exhibition  and  aeqaes- 
tration,  195. 
Part  passu  preference  of  arrestments 
within  sixty  days  before,  or  fi*ur 
months  after  bankruptcy,  499. 
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ASSIGNATION  of  funds  by  deUvery  of 
bill  or  note,  104.  Criterion  of  pre- 
ference, ib.  Where  effects,  not  money, 
are  in  drawee's  hands  and  arrested, 
106.  Nomen  dehiti  in  a  draft  deposited 
with  bankers  to  get  payment,  108. 
Preference  of  such  assignment  to  ar- 
restment of  money  due  %  drawee,  but 
not  yet  payable,  ih.  Where  drawee 
owing  lees  than  sum  in  the  bill,  ih. 

Whether  assignation  necessary  to  carry 
dividends  on  bills  and  notes,  178. 

Necessary  to  carry  diligence,  178,  418. 

Competency  of,  after  payment  by  drawer, 
265. 

Assignment  of  funds  of  drawer  in  drawee's 
hands  by  indorsation,  1 94. 

Diligence,  when  competent  to  an  assignee, 
418 ;  where  protest  in  name  of  cedent, 
ih, ;  where  protest  included,  ih.  As- 
signation by  marriage,  ih,  141 ;  right 
of  executor  as  an  assignee,  418,  146. 

W^hen  assignation  demandable  by  a  party 


paying,  431. 
nei 


When  assignations  held  completed  in  re- 
duction on  1696,  c.  5,  535.  See  De- 
livery. 


BANKERS'  power  of  re-issuing  notes  after 
payment,  26.  Licence  payable  by,  to 
re-issue,  ih.    See  Bank-notes. 

Checks  on  bankers.     See  Checks. 

Not  liable  for  paying  draft  on  demand 
with  forged  indorsement,  118,  625. 

Deposits  with.    See  Deposit  Receipts. 

Cannot  retain  bills  delivered  for  negotia- 
tion, for  drawer  or  indorser's  debt,  189. 

Payment  by  checks  on,  256. 

Time  for  presentment  of  bills  and  notes 
to,  802. 

Banker  first  refusing  and  afterwards 
offering  to  pay  when  bill  sent  off,  804. 
Marking  by  banker  on  bill  that  pay- 
ment to  be  made,  ih.  Notice  by  bankers 
of  non-acceptance  or  non-payment, 
where  agents  both  for  drawer  and 
acceptor,  336. 

Time  allowed  to  bankers  for  notifying 
dishonour,  851.  In  regard  to  notice, 
each  branch  bank  considered  a  separate 
establishment,  ih. 

Bills  or  notes  remitted  to,  effect  of  bank- 
ruptcy on,  548 ;  bills  deposited  or  dis- 
counted, ih. ;  remittance  for  special 
purpose,  549  ;  without  special  instruc- 
tions, 550;  entered  short  in  banker's 
books,  552.  Where  remitter  has  a 
current  account,  553 ;  long-dated  ex- 
changed for  short-dated  bills,  554. 

Power  over  bills  or  notes  entrusted  to 
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i  him,  555  ;  where  indorsation  blank  or 

absolute,  ih. ;  where  payable  to  banker 
for  indorser's  use,  556 ;  or  where  in- 
dorsed to  be  credited  to  the  indorser's 
account,  ih. 

Lien  of  bankers,  ih, ;  what  advances  it 
covers,  ih, ;  when  it  does  not  apply, 
558 ;  bills  specially  appropriated,  ih, ; 
discounted  or  given  as  securities,  t6. ; 
left  for  discount,  but  not  discounted, 
558,  189.  See  Bankruptcy. 
BANK-CHECKS.  See  Checks  on  Bank- 
ers. 
BANK-NOTES,  stamp  on,  26,  607 ;  docu- 
ments styled  such,  120  ;  privileges,  ih. 
Currency  Acts  now  in  force,  121,  618, 
619.  Statutory  definition  of  bank- 
notes, 122,  628.  Not  a  legal  tender, 
122 ;  or  cash,  unless  received  as  such  of 
consent,  ih.  Whether  poindable,  123, 
514  ;  by  Crown,  128,  631.  Recourse 
on  bank-notes,  123. 

Summary  diligence  on,  124,  429. 

Prescription,  124,  459. 

Lost  or  stolen  bank-notes.  See  Lost  or 
Stolen. 

Payment  by,   not  challengeable   under 
1621,c.  18,514;  or  underl696,c.  5,525. 
BANKRUPT,  bills  by,  for  concurrence  to 
composition,  77. 

Oath  of,  to  prove  debt  after  prescription, 
479.     See  Bankruptcy. 
BANKRUPTCY,  effect  of,  in  dissolving 
mandate,  150.    Dissolution  of  partner- 
ship by,  165. 

Whether  drawee  should  accept  bill  after 
drawer's,  215. 

Of  drawee  no  excuse  for  want  of  pre- 
sentment, 305  ;  or  for  want  of  notice, 
360.  Notice  of  dishonour,  how  to  be 
given  on  bankruptcy  of  drawer  or  in- 
dorser,  ih. 

Ranking  in  bankruptcy  and  discharg- 
ing debtor,  effect  of,  as  to  release  of 
posterior  obligants,  387 ;  concurrence 
in  statutory  discharge  or  composition, 
389. 

Effect  of  bankruptcy  on  bills  and  notes, 
496  ;  distinction  between  bankruptcy 
and  insolvency,  ih.  Whether  bilk  or 
drafts  given  by  a  purchaser  to  a  seller 
can  be  recalled  or  countermanded, 
where  seller  fails  before  delivery  of 
goods,  ih. ;  or  where  banker  gives  short- 
dated  for  long-dated  bills,  and  accep- 
tors in  latter  fail,  498.  How  bankrupt 
may  be  divested,  499.  Poinding  and 
arrestment,  ih.     Sequestration,  500. 

Bankrupt's  power  over  his  property, 
especially  Dills  and  notes,  501.    Pay- 
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meDts  by  and  to  an  insolvent  valid,  if 
not  fraudulent,  t7>.  Payments  by  or  to 
an  unsequestrated  bankrupt,  502.  Law 
as  to  payments  after  sequestration,  ih. 
How  far  an  insolvent  or  bankrupt  can 
transfer  bills  and  notes,  ib.  Effect  of 
mere  insolvency,  608.  Circumstances 
inferring  fraud,  ib.  On  whom  is  proof 
of  insolvency  and  want  of  considera- 
tion, 604.  How  proved,  ib.  When  is 
the  right  good  to  a  second  indorsee,  ib. 
Bills  given  as  an  inducement  to  agree 
to  a  composition,  ib. 

Act  1621,  c.  18,  against  deeds  by  in- 
solvents, 505 ;  its  enactments,  ib.  Who 
may  challenge  under  it,  506.  Gratui- 
tous obligees,  ib.  Prior  creditors,  ib. 
Deed  challenged  must  have  been 
granted  to  conjunct  or  confident  per- 
sons, 507 ;  who  are  held  such,  ib. 
Proof  of  consideration  on  grantee 
where  he  is  conjunct  or  confident,  508. 
What  consideration  may  consist  of,  ib. 
E£fect  of  narrative  of  deed  as  granted 
for  value,  509.  Granter  must  be  in- 
solvent, ib.  When  insolvency  pre- 
smned  at  date  of  deed,  ib.  Summons 
must  state  insolvency,  ib.  Effect  of 
delay  in  challenge  as  to  the  onus  pro- 
bandi,  510.  Payments  do  not  fall 
under  the  Act,  ib.  Form  of  challenge, 
ib. ;  competent  by  exception  or  reply, 
ib.  In  what  court  competent,  511 ; 
application  of  it  to  bills  and  notes,  i7>. ; 
who  take  the  benefit  of  a  reduction, 
ib. ;  to  what  extent  third  parties  are 
protected,  512  ;  bond  fide  acquirers,  ib. 
Knowledge  of  the  objection,  i7>. 

Second  branch  of  the  Act  1621,  against 
deeds  in  prejudice  of  diligence  begun, 
513  ;  provisions  of  the  Act,  ib. ;  its 
application  to  bills  and  notes,  ib. ;  to 
what  kind  of  diligence  it  relates,  514  ; 
does  not  affect  money  payments,  ib. 
What  deeds  it  affects,  ib. ;  does  not 
affect  securities  for  new  debts  or  sales 
for  ready  money,  515.  What  diligence 
entitles  to  challenge,  ib. ;  must  have 
been  begun,  ib. ;  and  free  from  objec- 
tion, 516 ;  and  followed  out  tempestive, 
ib.  Debtor's  insolvency  must  be 
notorious,  or  known  to  the  receiver  of 
the  deed,  517.  Who  take  benefit  by 
the  challenge,  ib.  What  effect  has  it 
against  third  parties,  ib. 

Act  1696,  c.  5,  against  alienations  within 
sixty  days  before  or  after  bankruptcy, 
517.  Nature  of  the  deeds  challenge- 
able, 518.  Indorsation  of  bills  and 
notes,  ib;  draft  by  bankrupt  on  his 
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debtor,  ib. ;  acceptance  for  an  illiquid 
debt,  ib. ;  drawing  and  indorsing,  ih. ; 
effect  of  the  presumption  of  value  in 
bills  or  notes  m  reference  to  challenge, 
519  ;  delivery  of  bills  and  notes  with 
blank  indorsement,  520.  Transference 
of  accommodation-bills,  521  ;  wheo 
granted  for  cross-bills,  ib,  ;  where 
acceptor  has  obtained  a  security  ov^ 
bankrupt's  estate,  ib.  Challenge  of 
liquidation  of  debts  by  granting  bills 
or  notes,  522 ;  where  it  confers  a 
security,  523.  Bonds  of  corroboratioo. 
ib.  Act  applies  to  securities  though 
granted  in  terms  of  prior  obligation, 
524. 

Exceptions  from  the  Act  1696,  c.  5, 
524.  Payments  in  cash,  ib. ;  by  navy 
bills  or  bank-notes,  525;  acceptance, 
indorsations,  drafts,  or  delivery  with 
blank  indorsement  in  course  of  trade, 
ih.  Law  as  now  settled,  ih.  Payments 
or  remittances  to  a  current  account, 
ib. ;  indorsation  for  discount  and  pay- 
ment of  single  debt,  ih. ;  pavment  of 
bill  past  due  by  draft  on  London,  526 : 
by  cneck  on  banker  or  bill  at  discouLt- 
able  date,  ib.  Exceptions  from  this 
doctrine,  ib. ;  where  parties  intend  to 
grant  a  security,  ih.  Cases  held  as 
evasions  of  the  Act,  527  ;  indorsement 
of  a  second  bill  for  payment  of  a  fonner 
after  its  protest,  528.  Validity  of 
bills  and  notes  granted  in  payment  of 
purchases,  ib. ;  where  they  are  intended 
to  create  seciuities,  529.  Cases  on 
that  subject,  ih.  Exemption  from 
challenge  of  bills  for  nova  dehita,  bSL 
Cautioner  joining  for  old  debt,  and 
getting  a  security  for  his  relief,  532. 
Where  such  transaction  an  evasion  of 
the  Act,  ib.  ;  how  such  transaction 
challenged,  538.  Drafts  and  indorsa- 
tions to  cautioners  in  relief,  534. 

Date  of  the  deeds  challengeable  under 
the  Act  1696,  c.  5,  535.  Computation 
of  the  sixty  days,  ib.  Time  when  deed 
*^  made  and  granted,**  ib. ;  when  deed 
held  to  be  completed,  ib.  Application 
to  bills  and  notes,  536. 

Process  for  challenging  under  Act  1696, 
537.  Title  to  pursue,  ih.  Prior  cre- 
ditors, ih.  Form  of  the  action,  538. 
Effect  of  the  reduction,  ib.  To  what 
effect  deed  valid,  though  reduced  as  to 
the  challenging  creditor,  ih.  VTho  get 
benefit  by  die  challenge,  539.  Resti- 
tution of  value  given  for  the  deed 
challenged,  540 ;  now  far  it  extend*, 
t^. ;   where  creditor  has  given  up  a 
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securitj  on  faith  of  deed  reduced,  ih. 
Does  it  affect  a  bill  or  note  in  hands  of 
a  bona  fide  indorsee,  ih. 

Bill  or  notes  deposited  with  bankrupt  for 
another  party,  641.  Owner's  claim 
for,  lb. ;  where  deposited  for  a  specific 
purpose,  542;  where  distinguishable 
from  bankrupt's  property,  ih. ;  where 
they  are  invested  in  a  new  form,  543. 
Factor  taking  bills,  etc.,  in  his  own 
name,  544  ;  when  they  are  at  first 
mixed  with  agent's  funds,  but  after- 
wards separate,  545.  When  they  are 
distinguishable  though  diverted  from 
their  original  purpose,  546.  Result 
where  agent  gets  constituent's  money 
and  purchases  bills  or  goods  in  his  own 
name,  ih.  When  the  principars  right 
of  property  is  renounced,  ih. ;  considered 
with  reference  to  the  case  of  a  banker, 
547  et  seq. ;  bills  or  notes  discounted 
by  him,  548 ;  remitted  for  a  special 
purpose,  549  ;  sent  without  special  in- 
structions, 550 ;  entered  short  in  his 
books,  558.  Remittance  of  bills  to  a 
current  account,  how  to  be  applied,  ih. ; 
appropriation  of  certain  bills  to  retire 
others,  ih.  ;  circumstances  inferring 
appropriation  or  otherwise,  ih.  Ex- 
change of  long-dated  for  short-dated 
bills,  554 ;  when  the  former  are  con- 
sidered as  appropriated  to  the  latter, 
or  transferred  to  tlie  banker,  ih. 

Powers  of  a  factor  or  banker  over  bills 
and  notes,  555.  Transference  to  third 
parties,  ih. ;  when  power  of  transfer- 
ence restrained,  {'6.  Lien  for  balance 
due  by  constituent,  556 ;  what  advances 
it  covers,  ih.  bbl ;  when  it  does  not  ap- 
ply, 557 ;  bills  discounted  or  given  as 
securities,  ib. ;  or  specially  appropriated, 
ib.  Interest  on  discounted  bills,  how  far 
covered  by  lien  over  other  bills,  557 ; 
banker's  claim  on  discounted  bills,  ih, ; 
for  his  general  balance,  558 ;  no  lien 
on  bills  left  for  discount,  but  not  dis- 
counted, ib. ;  extends  over  all  other 
bills,  whether  indorsed  to  him  or  not, 
ib.  ;  his  lien  over  unindorsed  bills  not 
transferable,  ib. 

Effect  of  bankruptcy  or  insolvency  on 
the  claims  arising  against  the  bankrupt 
estate  on  bills  and  notes,  559.  Hold- 
er's claim,  ib.  Who  may  be  ranked, 
559  ;  ranking  on  incomplete  title,  ih. ; 
ranking  on  prescribed,  vitiated,  or 
unstamped  bill,  560.  Trustee's  power 
to  reject  vote  or  ranking,  ih. ;  extent 
of  claim,  ih. ;  claim  on  bills  and  notes 
discounted  by  him,  or  bought  lor  an 


BANKRUPTCY— 

undervalue,  ih. ;  or  received  as  a  do- 
nation, ib. ;  or  granted  for  his  author's 
accommodation,  and  given  to  him  in 
security,  561  ;  he  may  claim  on  these 
for  their  full  amount  against  third 
parties,  ih. ;  but  against  his  author 
only  for  his  actual  debt,  lb.  Case  of 
goods  consigned  by  a  debtor  in  security 
to  his  creditor,  and  afterwards  sold  to 
the  debtor  who  gave  bills  for  the  price 
—extent  of  the  creditor's  claim  on  the 
price,  562.  Claim  on  future  debts 
under  a  sequestration,  ih. ;  creditor  in 
such  debt  may  petition  for  sequestra- 
tion, ih.  After  ranking  a  claim,  trustee 
cannot  object  to  it,  ib. 
Holder  may  sue  for  the  full  amount  of 
bill  against  the  other  obligants,  562 ; 
unless  a  dividend  has  been  paid  or 
declared  on  one  estate,  before  he  has 
ranked  on  the  other — effect  of  this  cir- 
cumstance, ih. ;  deduction  of  partial 
payments,  ih. ;  law  of  England  as  to 
deduction  of  payments  in  ranking,  564. 
Scottish  rule,  ih. ;  claims  on  bills  or 
notes  granted  by  a  company,  567  ;  two 
bills  drawn  by  company  on  one  ac- 
ceptor, with  separate  indorsements,  ih. 
Claims  of  obligants  inter  se^  569.  No 
obligant  can  rank  on  the  estate  of  an- 
other, unless  there  is  a  surplus  after 
paying  the  holder,  ib. ;  claim  of  relief, 
in  that  event,  by  posterior  against  prior 
obligants,  570.  Such  obligants  may 
claim  as  contingent  creditors  against 
drawer  and  indorsers,  while  acceptor 
solvent,  ih. 
Effect  of  counter-claims  on  or  against 
bills  and  notes,  571.  Compensation, 
its  nature,  ih.  See  Compensation. 
Cross-bills  and  notes,  effect  of,  in  Scot- 
land. See  Cross-bills. 
Effect  of  bankrupt's  discharge  under  a 
sequestration,  593  ;  effect  of  cessio 
honorum^  594  ;  of  discharge  in  one 
country  as  to  debts  in  another,  ib. 

BANKS.  See  Bankers,  Bank-notes,  Checks 
on  Bankers,  and  Joint -stock  Com- 
panies. 

BEARER,  bills  and  notes  payable  to,  50. 
Transferable  by  deliverv,  ib.  Bills 
blank  indorsed  are  payable  to,  173  ;  of 
any  bill  may  protest  for  non-accept- 
ance, 309  ;  out  not  for  non-payment, 
unless  he  be  the  holder,  or  authorized 
by  him,  ih. 

BILLS  OF  EXCHANGE  and  Promissory- 
notes,  their  nature  and  description,  1. 
Parties,  ih.  How  transferred,  ib.  In- 
dorser  and  indorsee,  ib.  2.    Transfer- 
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ence  by  indorsee,  2.  Foreign  and  in- 
land bills,  t6.  Payment  of  bills  in 
Scotland,  how  summarily  enforced,  8. 
Privileges  of  foreign  and  inland  bills, 
2,  3;  of  promissory  -  notes,  4.  Pri- 
vileges of  foreign  bills  in  England,  4  ; 
and  promissory-notes,  5 ;  assimilation 
of  the  English,  Scottish,  and  Irish  law 
as  to  privileges  of  bills  and  notes,  ib. 
Legal  disadvantages  attaching  to  bills, 
ib. 
Qualities  and  requisites  of  bills  and  notes, 

6.  No  particular  form  of  words  neces- 
sary, ib.  Bill  must  contain  an  order, 
ib.  Note  must  contain  promise,  ib. 
Order  or  promise  must  be  for  payment, 

7.  Gases  in  England  as  to  the  con- 
stitution of  bills  and  notes,  ib.  What 
documents  held  as  bills  or  notes  in 
England,  ib.  8.  Construction  of  such 
documents  in  Scotland,  ib.  Bill  drawn 
by  drawer  on  himself  under  different 
designation,  9.  Writing  essential  to 
bills  and  notes,  ib. ;  may  be  in  pencil, 
ib. ;  must  be  for  money,  not  commodi- 
ties, 10 ;  must  be  payable  at  all  events, 
11 ;  and  not  contingent,  ib.  Effect  of 
provision  for  paym  jnt  from  a  specific 
fund,  ib.  Stipulations  as  to  payment 
which  have  been  held  not  contingent, 
12.  Law  of  England  on  this  point,  ib. 
Cases  in  which  document  held  as  an 
assiniment,  ib.  Effect  of  separate 
quaufication  of  bills  or  notes,  written 
or  parole,  13.  Effect  of  extraneous 
clauses,  15.  Stipulation-  for  interest 
from  date  or  term  of  payment,  ib. 
Stipulation  of  a  penalty,  17. 

limitation  of  bills  and  notes  as  commer- 
cial documents,  18.  Legacy  or  dona- 
tion mortis  causa  by  bill,  19.  Bill 
payable  after  acceptor's  death,  ib.  Bill 
with  substitution  of  heirs,  19.  Dona- 
tion inter  vivos  by  bill,  20.  Distinction 
between  granting  and  indorsation,  as 
a  donation,  20.  Draft  on  a  banker  as 
a  donation,  21.  Acceptance  of  bills 
for  behoof  of  wife  and  childreu,  ib. 
Effect  of  bills  granted  as  donations  in 
hands  of  indorsees,  ib.  Whether  parole 
proof  of  donation  competent,  22.  Bills 
payable  on  a  certain  but  remote  event, 
23.  Indefinite  term  of  payment,  24. 
Payment  by  instalments,  ib. 

Kequisites  in  form  and  constitution  of 
bills  and  notes,  23.  Stamp,  ib.  et  seq. 
— see  Stamp.  Subscription — see  Sub- 
scription. Date  of  bills  and  notes,  36 — 
see  Date.  Place  where  made,  whether 
essential,  40.    Sum  inserted,  ib.     Sum 
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— see  Sum.    Term  of  payment,  48 — see 
Payment.  Whether  necessary  to  specify 
it,  ib.     Construction  where  no  tenu 
specified,  ib.  72.     Different  modes  of 
specifying,  72.     Place  of  payment  not 
indispensable,  44 — see  Payment,  place 
of.     Kequest  to  pay  bills,  ib.     Where 
inserted,  ib.   Is  absolute,  ib.    Form  of, 
in  bills  consisting  of  sets,  45 ;  wheo 
drawn  on  more  than  one  party,  46. 
Address — see  Address ;  see  Conjunctly 
and    Severally.      Address    to  drawee 
where  written,  46.      Bills  drawn  per 
advice,  47.    Directions  to  place  to  ac- 
count, whether  necessary,  ib.    Payee's 
name,     whether    requisite,    ib. — see 
Payee.     Bills  payable  *'  to  orda*,''  52. 
Whether  these  words  requisite  to  give 
power  of  indorsement,  ib.     Rule  iu 
Scotland,  ib. ;  in  England,  ih.   *'  Value 
received,"  construction  of,  63  et  seq.— 
see  Value  Received.     *'  Value  in  ac- 
count,^' 54 — see  Consideration.    Rules 
by   which   bills  and   notes  are  con- 
strued and  receive  effect,  84 — see  Con- 
struction.   Delivery  of  bills  and  notes, 
when   necessary,   89  —  see    Deli?^. 
Alterations  on  bills  and  notes,  109-- 
see  Alterations.     Parties  to  bills  and 
notes,  who  may  be,  129 — see  Parties. 
Indorsation  of  bills  and  notes,  173— 
see  Indorsation.    Acceptance  of,  210— 
see  Acceptance.     Payment  of,  240- 
see  Payment.    Negotiation  of,  274— 
see  Negotiation.    Action  and  diligence 
on,  400.     Prescription  of,  457. 
Forms  of,  642. 

BLANK  in  date  of  biU,  37,  214.  Effect  of 
signing  blank  stamp,  or  bill  blank  in 
t!ie  sum,  41 ;  or  with  room  for  altering 
it,  42.  Blank  in  payee's  name,  48 ; 
may  be  filled  up  by  any  holder.  49. 
Effect  of  fraud  in  tilling  it  up,  ib. 
Indorsement  of  bills  makes  them  payable 
to  bearer,  179.  Effect  of  this,  ih. 
Where  bill  or  note  lost  or  destroyed. 
206.     See  Indorsation. 

BONA  FIDES  of  indorsee,  presumption  of, 
195.     See  Indorsee. 

BOOKS  of  debtor,  entries  in,  proof  of  debt 
by,  after  prescription,  4t$3.  Effect  of 
entry  in  books  of  debtor's  agents  479. 

BRIBERY  at  election,  bill  for,  79. 

BROKER,  indorsement  by  bill,  176.  Ua 
powers  over  bill,  ib. 


CAUTIONER,  acceptance  of  bill  as,  46. 
212 ;  affects  only  the  question  of  rvlief 
of  parties  inter  *f,  212. 
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CAUTIONER- 

Alteration  on  cautioner,  113. 
Discharged  by  discharge  of    principal, 
387 ;  even  on  composition,  ib.  ;   out 
not  if  taken  in  sequestration,  389. 
For  acceptor  not  entitled  to  notice,  377. 
Whether  bound  after  prescription  of  bill, 
where  he  does  not  allege  payment,  474 ; 
whether  he  may  plead  the  septennial 
limitation,  475. 
New,  for  an  old  debt  getting  security  for 
his  relief  not  challengeable  under  1696, 
c.  5,  532 ;  drafts  and  indorsations  to 
cautioner  in  relief,  533  ;   on  paying, 
may  do  diligence  in  principal's  name, 
419. 

CESSid  BONORUM,  effect  of  decree  in, 
as  to  debtor's  obligations,  594. 

CHALLENGE  on  Act  1621,  c.  18,  505 ;  on 
1696,  c.  5,  517.     See  Bankruptcy. 

CHARGE,  turning  of,  into  a  libel,  404. 
On  extract  registered  protest,  427.     In- 
duciae,  ib. ;  must  conform  to  warrant, 
i6. ;  against  partners,  ib. 

CHECKS  on  bankers,  nature  of,  116;  form, 
1 17,  643.  Stamp  duties,  26, 117,  625, 
633.  Consideration,  118 ;  negotiabi- 
lity, ib.  Liability  of  banker  for  forged 
indorsement,  ib.  Crossed  checks,  ib. 
Act  with  reference  to,  631 ;  Amend- 
ing Act,  634.  When  checks  overdue, 
ib. ;  when  to  be  presented,  119.  Notice 
of  dishonour,  ib.  Banker's  liability  to 
pay  on  demand,  ib.  His  recourse  against 
payee,  120.  Whether  they  warrant 
summary  diligence,  ib.  409.  Effect  of 
alterations  on,  109. 
Practice  as  to  presenting  in  London  at 
clearing  house,  220.  Death  of  granter 
of,  before  payment,  244. 
In  payment  by,  whether  bill  should  be 
retained  till  check  paid,  256 ;  where  bill 
given  up,  but  check  dishonoured,  ib. ; 
where  creditor  takes  payment  in  the 
banker's  notes,  ib.  When  is  check  prima 
facie  evidence  of  payment,  257. 
Time  for  presentment  of,  297.  How  long 
it  may  be  kept  in  circulation,  302. 

CIRCUITOUS  Re-exchange,  443. 

CIRCULATION  of  banker's  check,   how 
long  it  may  be  kept  in,  302. 

CIRCUMVENTION  and    FRAUD,   proof 
of,  62  ;  pleadable  in  defence,  455. 

CLAIM,  production  of,  in  process  of  com- 
petition, interruption  of  prescription 
by,  464  ;  in  sequestration,  465. 
In  bankruptcy  on  biUs  and  notes,  559. 
See  Bankruptcy. 

CLAUSES,  extraneous,  in  bills,  13. 

COIN,  what  currency  presumed,  87  ;  pay- 
ment in  coin,  254  ;  who  bears  deprecia- 


COIN— 

tion,  or  benefits  by  rise,  in  value  during 
currency  of  obligation,  ib. 

COMMISSIONERS  under  an  Act  of  Parlia- 
ment, when  personally  liable  for  bills 
and  notes  signed  by  them,  155. 

COMPANY.  See  Partnership,  and  Joint- 
stock  Companies. 

COMPENSATION  against    indorsers  not 

Eleadable  against  indorsee,  190 ;  unless 
ill  indorsed  after  maturity,  198. 

When  competent  against  payment  of 
bills,  263. 

Pleading  of,  on  a  bill,  whether  it  inter- 
rupts prescription,  465. 

Held  an  extrinsic  quality  on  reference  to 
oath,  490. 

Effect  of  compensation  as  to  claims  on  or 
against  bills  and  notes  in  bankruptcy, 
571 ;  nature  of  compensation,  ib. ;  when 
competent,  ib. ;  not  competent  in  sus- 
pension or  reduction,  after  decree  for 
one  of  the  debts,  ib  ;  where  both  claims 
illiquid,  ib. ;  compensation  de  liquido 
in  liquidum,  572.  Retention,  when 
competent,  where  compensation  not 
pleadable,  ib. ;  compensation  not  appli- 
cable to  deposit,  573  ;  nor  to  factor's 
private  debt  against  obligations  as 
factor,  ib. ;  where  factor  has  a  del 
credere  commission,  ib. ;  or  has  dealt 
in  his  own  name,  574.  Trustee  for 
creditors  of  bill-holder  against  trustee 
for  drawer's  creditors  setting  off  sub- 
sequent bills,  lb.  Compensation  in 
partnership,  575 ;  whether  private  debt 
of  partner  compensable  against  debt 
due  by  company,  ib. ;  or  debt  due  to 
company  by  private  debt  due  by  a 
partner,  ib. ;  where  company  is  dis- 
solved, ib.  Where  creditor  claims  only 
on  company  estate,  576 ;  where  creditor 
^Iso  sues  the  partners,  ib. ;  company 
creditor's  right,  on  its  bankruptcy,  to 
plead  compensation  or  retention  against 
debt  due  by  him  to  a  partner,  ib. ;  co- 
obligants  for  a  cash  account  may  plead 
compensation  of  debt  due  by  the  oank 
to  any  of  them,  ib.  ;  compensation 
where  company  has  two  firms,  577  ; 
effect  of  creditor  selecting  one  of  them, 
ib. ;  compensation  or  retention  where 
debtor  becomes  creditor  of  his  creditor 
after  insolvency,  ib.  ;  where  debtor 
divested,  ib. ;  where  he  remains  un- 
divested,  ib. ;  acquisition  of  claim  in 
knowledge  of  bankruptcy,  ib.  ;  debt 
against  bankrupt  acquired  from  third 
party,  ib. 

Retention  to  meet  contingent  claim,  579. 

Prescribed  bill  not  pleadable  in  compen- 
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sation,  579.  English  law  of  retention 
or  set-off,  ib,  Grofis-bills,  580.  See 
Gross-bills. 

COMPOSITION,  acceptance  of,  by  bill- 
holder,  effect  of,  257 ;  effect  of,  in 
discharging  original  debt,  ib. 
Effect  of  bill-holder  discharging  debtor 
on  payment  of  composition,  as  to  the 
other  obligants,  387  ;  where  composi- 
tion private,  ib, ;  where  it  is  statutory 
in  bankruptcy,  889. 
Bills  given  for  consent  to,  77,  504. 

COMPUTATION  of  term  of  payment,  how 
regulated,  249  ;  in  bills  payable  a  cer- 
tain time  after  date  or  sight,  ib. ;  of 
days  of  grace,  ib. ;  of  usances,  250 ; 
months,  half  months,  how  computed, 
ib.  881. 
Of  sixty  days  of  bankruptcy  in  challenge 
on  1696,  c.  5,  535. 

CONDITION,  bill  and  notes  payable  on, 
embodied  in  memorandum,  13.  Con- 
ditional indorsation,  185 ;  acceptance, 
222  ;  notice  of,  226,  335  ;  protest 
against,  317. 

CONFLICT  of  laws.     See  Construction. 

CONFUSION,  effect  of  the  doctrine  of,  as 
to  bills,  264. 

CONJUNCT  and  confident  persons,  chal- 
lenge  of  deeds  to,  under  1621,  c.  18, 
505.     See  Bankruptcy. 

CONJUNCTLY  and  severally,  use  of  the 
words  in  drawing  or  granting  bills 
and  notes,  155.  Obb'gation  on  the 
parties  without  such  words,  ib. ;  or 
though  "  conjunctly"  only  used,  156. 
See  Joint  Obligants. 

CONSIDERATION,  54.  In  general  pre- 
sumed, 55  ;  presumption  may  be  red- 
argued by  holder's  writ  or  oath,  55. 
Parole  proof  of  want  of,  not  admitted, 
except  where  fraud,  55 ;  or  violence, 
()2  ;  or  intoxication,  63. 
What  is  want  of  consideration,  64 ;  partial 
failure,  ib. ;  total  failure,  65 ;  what  is 
sufficient  consideration,  66. 
Illegal  consideration,  67  ;  holder  of  bill 
for  such  must  show  that  he  gave  value, 
68  ;  distinction  between  mala  in  se  and 
mala  prohibiti,  ib. ;  incentive  to  conunit 
crime  or  breach  of  morality,  69 ;  reward 
for  dropping  criminal  prosecution,  70 ; 
but  bill  in  satisfaction  of  civil  claim  of 
damages  is  good,  70  ;  indemnity  to 
prison -keeper  in  case  of  escape,  71  ; 
bill  for  maintenance  of  natural  child, 
71.  Bills  for  wagers,  ib. ;  in  restraint 
or  furtherance  of  marriage,  72 ;  for 
restraints  on  personal  liberty,  72  ;  or 
on  freedom  of  trade,  73 ;  for  recom- 


CONSIDERATION— 

mendation  to  office,  ib. ;  contjractB  with 
alien  enemies,  ib.  Bills  for  price  d 
smuggled  goods,  75 ;  for  preferences  by 
bankrupt,  77  ;  for  transactions  against 
the  Tippling  Act,  ib.  ;  stock-joblBng 
and  the  like,  78 ;  for  concealed  appren- 
tice fee,  79 ;  gaming  debts,  80. 
Right  of  indorsee  in  case  of  bill  with 
illegal  consideration,  81. 

CONSIGNATION  of  sum  in  bills  or  notes 
on  refusal  of  tender,  251.  How  to  be 
made,  ib. ;  must  be  on  previous  tender. 
ib.     Effect  of  it,  ib. 

CONSTRUCTION.  Bills  and  notes  how 
construed,  84.  Where  granted  in  one 
country  and  diligence  or  action  raised 
in  another,  ib.  Where  granted  in  one 
place  and  payable  in  another,  ib. 
Different  laws  sometimes  applicable  to 
same  bill,  84  ;  interpretation  of  the 
bill,  85  ;  law  regulating  validity  of 
holder's  title,  85  ;  of  act  by  which  the 
debtor  binds  himself,  86.  Foreign 
Stamp  Acts  not  recognised,  ib.  What 
law  regulates  the  negotiability,  ib.  ; 
the  pleading  of  equitable  defences,  87  ; 
the  amount  payable,  ib. ;  and  the  dura- 
tion of  the  bill,  ib. ;  or  its  discharge, 
88.  Lex  loci  contractus  no  effect  as  to 
remedy  for  enforcing  payment,  88 ;  or 
as  to  regulating  the  proof  of  bills  and 
notes,  88 ;  or  as  to  the  limitation  of 
actions  on  them,  89. 

CONTINGENCY,  bills  payable  on  a,  11. 

CORPORATIONS,  bill  and  notes  hy,  142. 
Office-bearers  subscribing  do  not  bind 
themselves  personally,  but  the  corpora- 
tion, ib.  Diligence  or  action  directed 
against  office-bearers  for  the  time,  ib. 

Cl^DIT,  letter  of,  nature  of,  127  ;  stamp- 
duty,  ib. ;  negotiability,  ib.  Banker's 
liability  on,  ib. 

COUNTER-CLAIM  when  held  an  extrinsic 
quality  in  oath  on  reference,  491). 
When  admitted  on  a  daim  in  bank- 
ruptcy, 571.    See  Compensation. 

COUNTERMAND  of  drafts,  etc,  whether 
competent  in  case  of  bankruptcy,  496. 

CREDITORS,  bills  granted  tn  fraudem  of, 
503.    See  Banlmiptcy. 

CROSS-BILLS  and  not«,  claims  on,  in 
bankruptcy,  580 ;  when  not  neceeziary 
to  secure  relief,  ib. ;  rights  of  reteutiou 
and  compensation  competent  to  party 
entitled  to  relief,  ib. ;  how  they  are  of 
use,  ib.  Granted  in  exchange  for  each 
other,  ib.  Evidence  of  the  transaction, 
581.  Obligations  of  the  parties  wher^; 
bills  negotiated,  ib.  Where  parties  or 
either  are    bankrupt,    582.     English 
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CROSS-BILLS— 

doctriue  as  to  cross-bills,  ib. ;  Scottish, 
683.  Case  of  Nairne  v.  Cranstouu^ 
ib. ;  Curtis  v.  Chippendale^  585.  Bills 
or  notes  not  exchanged  for  each  other, 
692, 

CROSSED  CHECKS.    See  Checks. 

CROWN,  neglect  to  present  bill  held  by, 
effect  of,'  286. 

CURRENCY.    See  Coin. 

CUITING  bank-notes  in  halves  for  trans- 
mission by  post,  207. 


D.\MAGE  and  expenses,  recovery  of,  under 
Act  1681,  c.  20,  450 ;  what  they 
comprehend,  ih. 

For  doing  diligence  on  bill  not  duly  pre- 
sented, 304,  note  (a). 
DATE  of  bills  and  notes,  requisite  of,  36 ; 
in  figures  or  letters,  ih.  ;  how  far  pro- 
bative, ih. ;  against  deathbed,  ih.  Bill 
without  date,  37  ;  does  not  authorize 
summary  diligence,  37.  Blank  stamp 
with  date  affixed,  ih.  Blank  in  date, 
how  filled  up,  ih.  May  blank  be  filled 
up  after  subscriber's  death,  38.  Power 
of  indorsee  to  fill  up  blank  date,  ih. 
Bills  or  notes  may  be  dated  on  Sunday, 
38 — see  Sunday.  Post-dating  of  bills, 
39.  Date  of  bills  below  L.5,  40,  641. 
From  what  date  a  bill  is  effectual  as  an 
assignation  of  funds,  105.  Rule  under 
the  Sequestration  Act,  ih. 

Wliat  if  indorsation  bear  no  date  dis- 
tinct from  the  drawing,  177. 

What  if  post-dated  bill  indorsed  before 
the  arrival  of  the  date  affixed,  177. 

Of  acceptance,  216. 

Alteration  of  date,  effect  of.  111. 

Of  deeds  challenged  under  1696,  c.  5, 
517. 
DAYS  of  grace,  bill  not  overdue  till  expiry 
of,  651  (a) ;  allowed  on  bills  and  notes, 
247.  Whether  debtor  may  insist  to 
pay  before  their  expiry,  ib.  Payment 
exigible  on  the  third  day,  fV;.  When 
it  falls  on  a  Sunday  or  holiday,  pay- 
ment demandable  on  day  before,  ih. 
Days  of  grace  allowed  on  bills  and 
notes  payable  at  a  definite  term  after 
date  or  sight,  ih. ;  not  on  biUs  payable 
on  demand,  ib.  Whether  on  bills  pay- 
able at  sight,  248.  Whether  payment 
necessary  at  any  particular  time  of 
last  day  of  grace,  ih.  Days  of  grace 
regulated  by  law  of  place  of  payment, 
249.  Regulation  of  different  coun- 
tries as  to  days  of  grace,  ih.  Table  of 
days  of  grace,  650. 
DEATH  of  mandant,  effect  of,  in  dissolving 


DEATH— 

mandate,  150.    Dissolution  of  partner- 
ship   by,    165 ;    whether  it    requires 
notice,  167. 
Of  drawer  of  a  bill  before  acceptance, 

216. 
Of  granter  of  a  bank-check  before  pay- 
ment, 244. 
Of  drawee  before  presentment  of  bDl  for 
acceptance,   282  ;  of  the  creditor  in 
the  bill,  ih. 
Of  drawee  before  presentment  for  pay- 
ment,  285 ;    no  excuse  for  want  of 
presentment,  305. 
Notice  of  dishonour,  to  whom  made  on 
debtor's  death,  360. 

DEATHBED,  bills  and  notes  said  to  be 
granted  on,  19,  36. 

DEBTOR,  whether  bound  to  accept  bills 
drawn  by  his  creditor,  228. 

DECREE  against  one  of  several  obligants 
interrupts  prescription  as  to  all,  466. 
Decree  in  absence,  effect  of,  after  pre- 
scription, 487. 

DEFENCES  against  claims  on  bills  and 
notes,  453.  Forgery,  ib. ;  how  plead- 
able, ih.  Vitiation  or  erasure,  454. 
Fraud  or  circumvention,  455 ;  illegal 
consideration,  {6. ;  competent  by  ex- 
ception or  suspension,  ih. 

DELAY.  What  delay  not  sufficient  to  dis- 
charge acceptor,  234 ;  when  excused 
in  presenting  for  acceptance,  277,  280 ; 
or  payment,  283,  305.  In  notifying 
dishonour,  when  excused,  367.  Effect 
of  delay  in  challenge  on  1621,  c.  18, 
510.     See  Indulgence,  Release. 

DELIVERY  of  bills  and  notes,  when  neces- 
sary, 89  ;  by  maker,  ih.  When  im- 
plied in  England,  %b.  Where  drawer 
likewise  payee,  ih.  ;  where  such  bill 
given  to  drawee  for  acceptance,  ih. ; 
delivery  by  indorser,  90.  Bill  found 
in  payee's  repositories  indorsed  after 
his  death,  91.  Where  indorser  alive, 
and  bill  in  his  hands,  ih.  Cases  in 
which  delivery  held  not  completed,  ih. 
Bill  blank  indorsed,  ih.  Bill  or  note 
payable  to  bearer  and  stolen  before 
delivery,  effect  of,  in  hands  of  bona 
fide  holder,  ih.  Delivery  of  bills  con- 
sisting of  several  parts,  92. 
Effect  of  delivery,  and  obligations  on  the 
party  who  makes  it,  92.  Obligations 
of  the  party  receiving  the  bill  or  note, 
93  ;  negotiation,  ih.  Effect  of  failure 
to  negotiate,  94  ;  where  bill  taken  on 
account  of  a  prior  debt,  ih.  History 
of  the  law  on  this  subject,  ib.  et  seq. 
liaw  of  England  as  to  necessity  of 
negotiation,  96  et  seq.     When  a  bill 
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or  note  is  held  to  be  taken  in  eatisfuc- 
tiou  of  debt,  ib.  Consequences  of 
taking  it  in  satisfaction,  97  ;  as  sus- 
pending remedy,  ib. ;  or  as  a  waiver 
of  lien,  98.  Debt  discharged  if  bill  not 
duly  negotiated,  ib.  Claim  for  the 
debt  if  bill  or  note  has  been  negotiated 
and  not  paid,  100.  Payment  by  bills 
or  drafts,  102.  Bill  given  for  sum 
ascertained  on  settlement  of  accounts, 
104. 
Assignment  of  funds  in  drawee's  hands 
by  delivery  of  bill,  104.  What  inti- 
mation necessary  to  drawee,  105. 
Proof  of  presentment,  ib.  Such  as- 
signment carries  only  funds  in  drawee  s 
hands,  106  ;  and  only  money,  not 
effects,  107  ;  carries  the  nomen  debiti 
in  a  draft  deposited  with  bankers  to 
get  payment,  108 ;  is  preferred  to  an 
arrestment  of  money  due  by  the 
drawee,  but  not  yet  payable,  ib. 
What  bills  or  notes  are  transferred  by 
delivery,  173  ;  delivery  necessary  to 
transference,  ib. ;  and  to  complete 
indorsee's  right,  185.  Bills  deUvered 
for  discount  cannot  be  retained  for 
debt  of  acceptor,  ib. ;  nor  for  drawer 
or  indorser's  debt  where  delivered  for 
negotiation,  276. 
Of  bills  with  blank  indorsement  chal- 
lengeable on  1696,  c.  5,  520. 

DEMAND,  bills  and  notes  payable  on,  need 
not  be  presented  for  acceptance,  210  ; 
when  to  be  presented  for  payment, 
297 ;  not  overdue  till  after  present- 
ment, 201.  No  days  of  grace  on,  249. 
When  required  to  found  claim  for  in- 
terest 436. 

DEPOSIT^of  bills,  etc.,  how  far  affected  by 
depositary's  bankruptcy,  541.  Com- 
pensation or  retention  not  pleadable  in 
deposit,  573.  See  Bankruptcy,  Banker, 
Specific  Appropriation,  Agent. 

DEPOSIT  RECEIPT,  with  clause  of  in- 
terest, stamp  on,  27 ;  nature  of,  124 ; 
whether  negotiable,  125 ;  donation  by, 
125  ;  banker's  liability  to  pay,  126. 

DESIGNATION  of  payee,  48  ;  of  witnesses 
to  protest  not  requisite,  314. 

DILIGENCE,  requisite,  by  holder  of  bill 
giving  notice  of  dishonour,  to  find  out 
party's  residence,  352.     See  Notice. 

DILIGENCE,  summary,  on  bills  and  notes, 
3,  5.  Whether  competent  on  bill 
signed  by  notaries,  32 ;  or  by  initials, 
ib. ;  or  by  a  mark,  35  ;  on  bill  issued 
without  a  date,  37  ;  or  where  the  word 
*'  TK)unds  "  omitted  in  the  sum,  41 ;  or 
where  error  in  spelling  j.ayee's  name. 


DILIGENCE— 

50 ;  or  against  husband  for  wife's  bilU 
granted  before  marriage,  140 ;  ot  on 
bills  granted  or  indor»»l  to  wife,  at 
husband's  instance,  141 ;  or  by  an 
executor  on  bills  payable  to  defunct, 
231 ;  or  on  bills  signed  by  one  partner 
of  a  company,  146.  Whether  com- 
petent on  conditional  acceptance,  223 ; 
on  vitiated  or  forged  bill,  407  ;  on 
bank-checks,  409.  Diligence  requisite 
to  challenge  on  1621,  c.  18,  515.  See 
Action  and  Diligence. 

DISCHARGE,  of  acceptor,  232  ;  by  re- 
lease,  express,  233 ;  implied,  ib. ;  by 
payment,  240;  of  drawer  and  indor- 
sers  by  failure  in  negotiation,  385 ;  by 
release  of  posterior  obligants,  893. 
Effect  of  discharge  of  acceptor  or  grauter 
in  releasing  other  parties,  385 ;  expresB 
discharge,  386 ;  discharge  of  joint  ob- 
ligants  or  of  cautioners,  387;  where 
discharge  granted  on  payment  of  a 
private  composition,  ib.  S^cottish  law 
on  this  point,  388.  Where  discharge 
under  statutory  bankruptcy  on  pay- 
ment of  dividend  or  a  composition. 
389. 
Effect  of  indulgence  to  prior  obligants  in 
releasing  subsequent  ones,  3^.  St^ 
Indulgence. 
Effect  of  discharge  in  accommodation- 
bills,  399.  See  Accommodation-bills. 
See  Receipt,  Release,  Prescription,  Ne- 
gotiation. 

DISHONOUR,  notice  of.     See  Notice. 

DISPENSATION  with  notice  or  negotia- 
tion, 386. 

DISSOLUTION  of  partnership.  See  Part- 
nership. 

DIVIDENDS  on  bills  and  notes,  how  trans- 
ferred, 178.  When  to  be  deducted  in 
ranking  in  bankruptcy,  563.  See 
Bankruptcy. 

DONATION  mortis  causa  by  bill,  invalidity 
of,  19  ;  inter  vivos^  20.  Distinction 
between  granting  and  indorsing  in 
donation,  ib.  Effect  of  such  biUs  in 
hands  of  onerous  indorsees,  21. 
Whether  parole  proof  of  donation  com- 
petent, T2.  Donations  of  deposit  re- 
ceipts, 1 25.  Indorsation  as  a  donation, 
effect  of,  in  reference  to  onerosity, 
197. 

DRAFTS  or  orders  on  bankers.  See 
Check. 

DRAWEE  of  a  bill,  1.  When  caUed  ac- 
ceptor,  i6.  Bill  payable,  224.  How 
far  bound  to  accept  a  bill  to  the  amount 
of  his  debt  to  the  drawer,  228.  Set 
Delivery. 
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DRAWER  of  a  bill,  1.  Obligations  on,  by 
delivery,  92.  What  if  drawee  pro- 
hibited from  accepting,  ib. ;  or  r^use 
to  accept,  t6.     See  Delivery,  Recourse. 


EFFECTS,  want  of,  when  it  excuses  neglect 
to  present  or  notify  the  dishonour  of  a 
bill  or  note,  869,  370. 

ENDURANCE  of  bills  and  notes.  See 
Prescription. 

ERASURE.     See  Alterations. 

ERROR  in  spelling  name  of  payee,  -iO. 
Payment  in  error.     See  Mistake. 

EVIDENCE.    See  Proof. 

EXAMINATION,  Judicial,  as  to  want 
of  value,  61 ;  on  reference  to  oath, 
mode  of,  486 ;  questions  competent  to 
be  put  to  defender,  ib,  et  seq.  See 
Proof. 

EXCEPTIONS  against  indorser,  not  plead- 
able against  indorsee,  188  et  seq.  Effect 
of  his  knowledge  of  the  exceptions, 
191  ;  how  knowledge  proved,  197. 
Effect  of  indorsations  after  term  of 
payment  as  to  this,  198. 

EXCHANGE  and  Re-exchange,  439.  Na- 
ture of  exchange,  ib.  et  seq. ;  fluctua- 
tions in  rate  of,  ib. ;  nature  of  re- 
exchange,  441 ;  when  they  are  exigible 
on  inland  bills  or  notes,  442.  Redraft 
not  necessary  to  give  a  claim  for  re- 
exchange,  443  ;  but  there  must  be  a 
course  of  exchange  between  the  two 
places,  ib. ;  if  not,  holder  can  only 
claim  damage,  ib. ;  a  circuitous  course 
of  exchange  is  enough,  ib.  Liability 
of  drawer  for  the  accumulated  re- 
exchange  arising  from  successive  re- 
drafts on  the  several  indorsers,  444. 
Claim  for  exchange  and  re-exchange 
under  the  Act  1681,  c.  20,  445.  How 
recovered,  ib. ;  whether  an  acceptor  is 
liable  for  re-exchange,  446.  Damage 
in  name  of  re-exchange  on  bill  dis- 
honoured in  India,  449. 
Consignation  of  exchange  with  tender  of 
money,  251.  Alteration  on,  during 
currency  of  bill,  who  affected  by,  254. 

EXECUTION,  summary,  and  Diligence. 
See  Action  and  Diligence. 

EXECUTOR,  cannot  deUver  bill  indorsed 
by  defunct,  91.  His  right  to  bills  and 
notes  of  defunct,  145  ;  and  to  indorse 
them,  ib.  Bound  to  be  diligent  in  re- 
covering defunct's  bills,  ib.  When 
personally  liable  for  bills  and  notes, 
ib.  Cannot  use  summary  diligence  on 
bills  or  notes  payable  to  deceased,  146. 
His  personal  liability  by  accepting  bill, 
145-6.     Whether  released  of  bill  by 


EXECUTOR— 

payee's  nomination  of  him  as  his  exe- 
cutor, 235.  Executor  under  a  forged 
will,  effect  of  payment  to,  242. 

EXEMPTIONS  from  stamp-duty  on  bills, 
28,  606. 

EXPENSES,  amount  of,  demandable  by 
creditor  on  tender  of  money,  252 ; 
how  recovered,  405.  What  compre- 
hended under  expenses,  450. 

EXTRINSIC  Qualities  of  oath  on  reference, 
488. 


FACTOR.     See  Agent,  Procuration. 

FEAR.     See  Force  and  Fear. 

FICTITIOUS  payee,  whether  indorsee  of 
bill  payable  to,  "or  order,"  is  entitled 
to  recover,  51.  Whether  signing  or  in- 
dorsing in  fictitious  name  is  forgery,  52. 

FIRM  of  a  company,  subscription  of,  when 
binding  on  the  partners,  164;  when 
sufficient  for  summary  diligence,  413. 

FORBEARANCE  to  sue  acceptor  or  other 
parties,  no  release  of  subsequent  par- 
ties where  no  agreement  to  give  tune, 
394. 

FORCE  and  Fear,  bills  and  notes  granted 
through,  effect  of,  in  England,  62  ;  in 
Scotland,  ib. ;  against  onerous  indorsee, 
ib.  Where  fraud  combined  with 
facility  of  grantor,  62.  May  be  pleaded 
by  defence  or  suspension,  455. 

FOREIGN  Bills,  2.  Stamps  on,  25,  629. 
Form  of  drawing  bill  in  parte,  45,  642. 

FOREIGN  inland  bill,  2. 

FO  KG  ER  Y .  W hether  signing  or  indorsing 
in  fictitious  name  is  forgery,  52. 
Forged  indorsement,  175.  When  a 
party  held  as  acceptor,  though  his  sig- 
nature forged,  218. 
Acceptance  bars  acceptor  from  plea  of 
forgery  of  drawer's  name  against  oner- 
ous holder,  230. 
Payment  to  an  executor  under  a  forged 
will,  effect  of,  242 ;  under  a  forged 
indorsation,  245.  Payment  under  a 
forged  signature,  when  not  recoverable, 
271.  Banker  discounting  forged  ac- 
ceptance, relief  of,  against  indorser,  ib. 
Effect  of  delay  in  claiming  repetition, 
ib.  When  banker  bound  to  ascertain 
genuineness  of  signature,  272. 
When    caution  or    consignation  to  be 

found  in  suspension,  407,  408. 
Forgery  of  bill  is  pleadable  by  way  of 
exception  or  suspension,  453.     Evi- 
dence in,  454. 

FRAUD,  proof  of,  against  the  presumption 
of  value  received,  55.  Whether  parole 
proof  of,  competent  against  holder  of 
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bill  or  note,  55-61.  Parole  proof  of, 
as  to  acquiring  bill  or  note,  59.  Effect 
of  fraud  combined  with  facility,  62. 
Law  of  England  as  to  fraud  or  want 
of  value,  63.  Bills  granted  in  fraudem 
of  creditors,  67. 
Fraud  and  circumvention,  how  pleadable, 

455. 
Payments  by  or  to  a  bankrupt,  when 
held  fraudulent,  503.  Effect  of,  against 
onerous  bona  fide  indorsee,  504. 

FURNISHINGS,  bills  or  notes  by  minor 
for,  201.  What  are  necessary  furnish- 
ings, 132.  Furnishings  to  a  wife 
under  her  prsspositura,  136. 

FUTURE  Debts,  ranking  for,  under  a 
sequestration,  562  ;  creditor  in,  may 
petition  for  sequestration,  563. 


GAMING  Debts.  Bills  granted  for  wagers, 
effect  of,  71.  Old  law  of  Scotland  as 
to  gaming,  80.  Nullity  of  bills  or  notes 
for  gaming  debts  by  9  Anne,  c.  14,  ib.  ; 
by  8  &  9  Vict.  c.  109,  ib.  Effect  of,  in 
hands  of  indorsees,  ib. ;  what  amounts 
to  gaming,  81. 

GOVERNMENT,  agents  for,  when  person- 
ally  liable  for  bills  and  notes  signed  by 
them,  154. 

GRACE,  days  of.     See  Days  of  Grace. 

GUARA^JTEE,  of  acceptance,  when  pre- 
sentment for,  required  under,  275  ;  of 
payment,  when  presentment  for,  re- 
quired under,  285.  Notice  of  dis- 
honour to  guarantor,  how  far,  and 
within  what  time  necessary,  363. 


HEIR,  oath  of,  whether  competent  to  prove 
debt  after  prescription,  477.  Substi- 
tution of  heirs  in  a  bill,  effect  of,  11, 
note  (g). 

HOLDER.     See  Indorsee. 

HOLIDAY,  bills  due  on,  must  be  paid  the 
day  preceding,  247  ;  and  noted,  315  ; 
when  notice  of  dishonour  to  be  made, 
where  time  for,  falls  on  a  hoUday, 
857. 

HONOUR,  acceptance  supra  protest  for, 
319.     Payment  supra  protest  for,  326. 

HUSBAND  and  Wife.  Incapacity  of  wife 
to  grant  personal  obhgations  by  bill 
or  note,  136.  Effect  of  bill  drawn 
by  husband  and  accepted  by  wife,  ib. 
Wife  as  prasposita  negotiis  domesticis 
cannot  bind  her  husband  by  bill,  136. 
Securities  by  wife  over  her  separate 
estate,  137.  When  recourse  competent 
against  it  under  her  peraouid  obliga- 


HUSBAND— 

tion,  ib.  How  far  personal  diligence 
competent  against  her  after  disRolution 
of  marriage,  ib.  Exoeptioiis  to  wife's 
incapacity,  ib.  May  bind  her  husband 
in  business  entrusted  by  him  to  her, 
ib. ;  or,  when  separated  from  husband, 
may  grant  bill,  138 ;  when  engaged  in 
trade  may  grant  bill,  139.  Competency 
of  diligence  against  her  after  judicial 
separation,  ib. ;  or  on  obligations  in 
voluntary  separation,  after  dissolution 
of  marriage,  ib.  Husband's  liability 
for  bills  or  notes  of  wife  before  mar- 
riage, 140  ;  not  liable  to  summary 
diligence  on,  ib.  His  right  to  bills  or 
notes  granted  or  indors^  to  her,  t^. : 
how  diligence  obtained  on  such  bills, 
141.  Right  to  indorse  bilk  due  to 
wife,  ib. 
Effect  of  payment  to  wife,  243.  Notice 
to  wife,  360. 


IDIOT.     See  Incapacity. 

IGNORANCE  of  want  of  negotiation  of 
bill,  payment  in,  271 ;  of  l^al  effect 
of  such  payment,  272. 

ILLEGAL  consideration,  67  —  see  Con- 
sideration ;  Gaming.  Effect  of  bills 
and  notes  granted  for  illegal  considera- 
tion in  hands  of  onerous  indorsees,  81. 
Defence  of  illegal  consideration,  how 

Eleadable,  455. 
lED  payment,  258. 

IMPRISONMENT  of  debtor  no  excuse  for 
want  of  presentment,  305. 

INCAPACITY  to  grant  bills,  129.  Disso- 
lution of  partnership  by  incapacity  of 
partner,  166. 
Ot  drawee,  recourse  on,  211  ;  drawer 
cannot  plead  drawee's  incapacity,  230. 
Plea  of,  how  competent,  612.  See 
Pupil,  Minor,  Wife,  Procuration. 

INDEFINITE  term  of  payment  in  bill  or 
note,  11,  12.  Sum  in  bill  indefinite, 
12. 

INDEFINITE  PAYMENT,  how  imputed 
in  England,  258 ;  in  Scotland,  259 : 
application  of  it  to  interest,  260 ;  where 
sureties  for  one  debt  and  none  for  an- 
other, ib.  Accommodation  acceptore, 
261.  Payment  into  a  banker^s  current 
account,  ib.     See  Payment. 

INDEMNITY  of  accommodation  acceptor, 
237. 

INDORSATION  of  bills  by  way  of  dona- 
tion,  20.  Indorsation  of  bills  and 
notes,  when  necessary,  173.  Compe- 
tency of  indorsation  without  the  words 
*'to   order,*'  t6.    Wlien  iudorsemeut 
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nullified  by  objections  to  validity  of 
bill  or  note,  174. 

Who  may  indorse,  174.  Indorsement  by 
a  person  not  the  payee,  ib.  Indorse- 
ment by  a  person  whose  name  and 
surname  are  same  as  those  of  payee,  ib. 
Forged  indorsement,  175.  Indorse- 
ment by  a  restricted  indorsee,  ib. ;  by 
bill-broker,  176.  Indorsement  by  a 
minor,  effect  of,  176.  Hnsbaud^s  right 
to  indorse  wife's  bills,  177. 

Time  and  mode  of  indorsation,  177. 
Date,  ib.  What  date  presumed  where 
none  specified,  ib.  Indorsement  of 
blank  bill,  ib. ;  before  acceptance,  ib. ; 
after  term  of  payment,  ib. ;  after  pro- 
test for  non-acceptance  or  non-pay- 
ment, 178.  Whether  competent  after 
recording  protest  and  diligence,  ib.  ; 
After  claim  in  sequestration,  ib.  Dis- 
charge of  bills  and  notes  on  payment 
by  acceptor,  ib. ;  exceptions,  179  ;  bills 
paid  by  another  than  the  acceptor,  and 
indorsed  before  due,  ib.  Indorsation 
after  payment  by  drawer,  ib.  Can 
drawer  or  payee  re-acquire  and  transfer 
to  a  third  party  by  scoring  his  own 
and  subsequent  indorsements,  ib. 
Whether  accommodation-bill  indors- 
able  after  payment  by  drawer,  181. 

Mode  of  indorsement,  181.  No  form  of 
words  necessary,  ib.  Where  it  may  be 
written,  ib.  Equivalents,  ib.  Signa- 
ture essential,  ib.  May  be  in  pencil, 
ib.  Indorsement  per  procuration,  ib. 
Without  recourse,  ib.  Blank  indorse- 
ment makes  bill  or  note  payable  to 
bearer,  ib.  Right  of  holder  to  claim 
on  blank  indorsement,  by  deleting 
subsequent  special  indorsements,  182. 
How  blank  indorsement  may  be  filleri 
up,  ib.  ;  person  filling  it  up  not  liable, 
unless  he  subscribe,  183.  Pull  indorse- 
ment, ib.  Different  modes  of,  ib.  Use 
of  it,  ib.  Who  can  transfer  bill  thus 
indorsed,  ib.  Indorsation  after  bank- 
ruptcy, ib.  Partial  indorsement,  184. 
Restrictive  indorsement,  different  modes 
and  effect  of,  ib.  Conditional  indorse- 
ment, 185.  Requisite  of  delivery  to 
complete  indorsee's  right,  ib.  Acci- 
dental omission  of  indorsation,  186. 
May  be  supplied  by  bankrupt,  ib. ;  or 
by  executors,  ib. ;  till  supplied  holder 
has  only  equitable  title,  ib.  Accidental 
deletion  of  indorsation,  t^. 

Effect  of  indorsation,  186.  Obligations 
on  indorser,  187  ;  to  whom  liable,  ib. 
Subscription  essential  to  bind  person 
transferring,  ib.    When  is  he  hable  for 
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consideration  of  bill  or  note  without 
indorsement,  188.  Sale  or  exchange 
of  bill,  and  delivery  without  indorse- 
ment, effect  of,  187.  How  indorser 
discharged,  188.  Whether  indorser  for 
accommodation  has  relief  against  ac- 
ceptor also  for  accommodation,  ib. 
Indorsee's  claim  against  acceptor,  ib. 
Not  affected  by  exceptions  pleadable 
against  his  indorser,  ib.  Indorser  may 
discount  or  hold  as  security,  189 ;  unless 
specially  instructed,  ib. ;  such  instruc- 
tion proveable  only  by  writ  or  oath, 
ib.  Indorsee  not  affected  by  previous 
receipts,  ib. ;  nor  by  declarations  of  the 
drawer,  ib.  Not  subject  to  compensa- 
tion pleadable  against  previous  in- 
dorsers,  190;  or  to  discharges  by  drawer 
to  acceptor,  ib.  Indorsement  for  be- 
hoof of  creditors,  when  effectual,  ib. 
Cases  where  holder  is  liable  to  excep- 
tions, 191.  Effect  of  holder's  know- 
ledge of  exceptions,  ib.  Indorsation  of 
bill  bearing  marks  of  dishonour,  192. 
Transference  of  drawer's  funds  in 
drawee's  hands  by  indorsation,  194. 
Drawee's  obligation  to  pay  if  he  has 
accepted,  ib.  Intimation  of  indorse- 
ment, how  and  when  necessary,  ib. 
Effect  of  indorsement  in  transferring 
the  funds  to  indorsee  or  his  order,  or 
to  subsequent  holders,  ib. ;  whether 
such  transference  can  be  prevented  by 
arrestment,  ib.  Onerosity  of  indorse- 
ment, how  connected  with  its  bona 
Jides,  195.  Effect  of  onerous  holder 
knowing  bill  to  be  for  accommodation, 
196.  Exception  in  the  case  of  dona- 
tion by  indorsement,  197.  How  want 
of  onerosity  and  bonajides  to  be  proved, 
ib. 

After  term  of  payment,  198.  Makes  in- 
dorsee liable  to  exceptions  pleadable 
against  indorser,  ib. ;  such  as  previous 
payment  to,  199 ;  provided  the  excep- 
tions rise  on  the  bill,  ib. ;  and  do  not 
apply  only  to  some  previous  holder,  ib. 
200.  Indorser  paying  holder  after 
maturity,  ib.  When  indorsement  held 
to  be  after  term  of  payment,  201 ;  after 
demand  and  refusal,  ib. ;  after  laist  day 
of  grace,  651  (a). 

Indorsations  challengeable  on  1696,  c.  5, 
518.  Indorsations  in  course  of  trade 
not  liable,  528.  When  held  completed 
in  challenge  under  1696,  c.  5,  536. 
INDORSEE  of  a  bill  or  not€,  2.  Effect  of 
bill  granted  as  a  donation,  in  hands  of 
onerous  indorsee,  20,  21.  Effect  of 
plea  of  gaming  debt,  or  other  illegal 
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consideration,  against,  81.    Presump- 
tion of  onerosity  of — see  Indorsation. 

INDORSER  of  a  bill  or  note,  1,  2.    See 
Indorsation. 

INDULGENCE  by  holder  of  biU  to  parties 
after  due  negotiation,  385.  Effect  of 
giving  time  to  prior  obligant  in  re- 
feasing  posterior  ones,  389.  Where 
holder  does  so  by  express  agreement, 
890 ;  where  holder  takes  new  biU,  giv- 
ing time,  ib. ;  where  in  such  case  there 
is  no  agreement  to  give  time,  391  ; 
whether  such  agreement  implied  from 
fact  of  taking  new  bill,  392.  Agree- 
ment to  give  time  to  posterior  obligants 
does  not  release  prior  ones,  393  ;  or 
when  given  to  one  of  several  joint 
drawers,  acceptors  or  indorsers,  ib. 
Effect  of  an  agreement  with  a  third 
party  to  give  the  debtor  time,  394. 
Mere  forb^rance  does  not  release,  ib. 
Effect  of  giving  time  after  judgment, 
895.  Effect  of  offers  to  give  time,  ib. 
Waiver  of  objection  of  release  by  assent 
to  indulgence,  ib. 
In  accommodation-bills,  397.  See  Ac- 
commodation -bills. 
By  entering  into  a  trust  arrangement, 
effect  of,  in  barring  holder  from  pro- 
ceeding against  acceptor,  387.  See 
Release 

INHIBITION  on  bills  and  notes,  428  ;  be- 
fore term  of  payment,  ib. 

INITIALS,  subscription  by,  31. 

INLAND  BILLS,  2.  Definition  of,  in  Mer- 
cantile Amendment  Act,  632. 

INSANITY  of  a  mandant,  effect  of,  as  to 
third  parties  contracting  with  man- 
datary, 150  ;  of  a  partner,  dissolution 
of  company  by,  166. 

INSOLVENCV  of  debtor  no  excuse  for 
want  of  presentment  of  bill,  305.  Bills 
and  notes,  how  affected  by,  496.  Dis- 
tinction between  insolvency  and  bank- 
ruptcy, ib.  Effect  of  payments  by  or 
to  a  party  insolvent,  501.  Effect  of 
insolvency  as  a  restraint  on  debtors 
power  of  transference,  503 ;  when  fraud 
presumed,  ib. ;  on  whom  is  proof  of 
insolvency,  ib.  ;  it  ia  requisite  to  a 
challenge  on  1621,  c.  18,  509 ;  must 
be  notorious  (under  second  branch) 
at  date  of  deed,  517.  See  Bank- 
ruptcy. 

INSTALMENTS,  bill  or  note  payable  by, 
44  ;  recovery  of,  435.     Form  of,  642. 

INTERDICTED  persons,  effect  of  bills  and 
notes  by,  142.  When  such  bills  may 
be  set  aside,  ib.  Bill  accepted  blank 
after  publication  of  interdiction,  ib. 


INTEREST,  personal,  in  a  bill  or  note  of 
notary  protesting  it,  309.  Of  mea- 
senger  doing  diligence,  428. 

INTEREST,  stipulation  for,  in  a  bill,  15. 
Stamp  requisite  for  bill  with  clause  of, 
26.  Stipulation  for  interest  in  con- 
tracts made  abroad,  87.  Claim  for,  on 
bills  and  notes,  how  regulated,  435; 
statutes,  t6.,  595,  596,  597;  when  due, 
435  ;  whether  protest  neoeaeary,  ib. ; 
when  it  commences,  436.  \Vben  de- 
mand required  to  found  claim,  t&.  Date 
from  which  it  runs  when  no  demand 
required,  ib.  How  levied  on  bill  pay- 
able by  instalments,  438.  Amount  of 
interest,  ib.  Can  it  be  modified,  ib. 
To  what  time  it  runs,  ib.  Legal  in- 
terest implied,  where  not  otherwi.^e 
stipulated,  ib. 

INTERDICT,  whether  competent  to  pre- 
vent negotiation,  195,  note  (6). 

INTERRUPTION  of  sexennial  prescription. 
462.    See  Prescription,  Minority. 

INTIMATION.     See  Notice. 

INTOXICATION,  effect  of  biU  granted 
under,  63. 

INTRINSIC  qualities  of  oath  on  reference, 
488. 

ISSUING  of  bills  and  notes,  alterations  on 
after,  effect  of,  110.  WTien  a  bill  or 
note  is  held  to  be  issued,  114.  On 
whom  is  proof  of  alteration  before  issu- 
ing, 115. 


JOINT  ADVENTURERS,  bills  by,  163. 

JOINT  OBLIGANTS,  their  liability  con- 
junctly  and  severally,  155.  Effect  of 
note  subscribed  by  two  parties  using 
the  words  "  I  promise,"  156.  One  per- 
son signing  cannot  bind  another, 
though  bill  for  a  joint  debt,  ib.  Joint 
payees  in  bill  or  note  must  all  indorse 
it,  ib.  Must  tliey  all  concur  in  suing 
for  and  discharging  it,  157.  What  S 
bill  or  note  is  granted  to  the  payees 
conjunctly  and  severally,  ib. — see  Part- 
ners, Conjunctly  and  Severally.  Inter- 
ruption of  prescription  against  one 
affects  all,  466.  Oath  or  writ  of  one 
does  not  affect  others  in  proof  after 
prescription,  480. 

JOINT-STOCK  Companies,  effect  of  bills 
or  notes  by,  143.  How  drawn,  i6.  640 ; 
How  such  companies  sue  or  are  sued, 
415,  416.    Notice  to,  640. 


LEGACY  by  bill  or  note,  invalidity  of,  19 : 
by  indorsation  of  bill,  20  ;  by  depusit 
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receipt,  126 ;  to  payee  of  a  bill,  whe- 
ther it  extinguishes  it,  258. 

LESION  and  minority,  not  sufficient  per  se 
for  suspension,  130.  When  presumed, 
ib. 

LEX  hci  contractus,  effect  of,  as  to  en- 
forcement of  bills,  84.  See  Construc- 
tion. 

LIEN,  when  waived  by  taking  bill,  98  ;  of 
factors  and  bankers  over  bills  de- 
posited, 547  et  «6o.,  556. 

LIMITED  Liability  Companies,  how  they 
sign  bills,  143,  640.  How  they  sue 
or  are  sued,  416.  Penalty  on  not 
writing  "Limited"  on  the  bill,  640. 
Notice  to,  how  given,  ib. 

LIQUOR  ACT,  bills  and  notes  null  under, 
77. 

LOST  or  STOLEN,  bill  or  note,  holder  of, 
bound  to  prove  value  given,  56,  202  ; 
rights  of  bona  Jide  holder,  202.  Whe- 
ther necessary  for  holder  to  show  that 
he  exercised  due  caution  in  taking  it, 
203.  Rights  and  duties  of  loser,  204. 
In  regard  to  presenting,  protesting, 
etc.,  ib.  Action  of  proving  the  tenor, 
ib.  By  whom  such  action  may  be 
brought,  205.  Loser's  right  to  de- 
mand payment  of  lost  bill,  206  ;  when 
not  negotiable,  ib. ;  when  negotiable, 
ib.  When  loser  must  find  security 
against  future  demands  on  lost  bill, 
207.  Action  for  value  given  for  lost  bill, 
ib.  Case  where  part  of  the  bill  lost, 
ib.  Ix36er  s  remedy  against  the  post 
office,  or  other  carrier,  who  lost  the 
bill,  208.  Law  of  England  on  this 
subject,  ib. 
Loss  of  bill  no  excuse  for  want  of  notice 

of  dishonour,  368. 
No  summary  diligence  on  lost  bill,  410. 


MANDATORY,  foreigner  doing  summary 
diligence  need  not  sist,  425. 

MANDATE.    See  Agent. 

MARK,  subscription  of  bills  by,  33. 

MARRIAGE.     See  Husband  and  Wife. 

MEDITATIO  Fug»,  arrestment  of  person 
in,  when  competent,  428. 

MEMORANDUM  on  a  bill  or  note,  whether 
effectual  to  qualify  it,  13 ;  when  the 
place  of  payment  is  specified  by  it,  291. 

MESSENGER- AT- ARMS,  as  indorsee  of  a 
bill,  cannot  give  charge  on  it  for  him- 
self and  other  indorsers,  428. 

MINOR  having  curators,  or  living  with  his 
father,  deeds  by,  129.  When  and  by 
whom  they  may  be  voided,  130.  Deeds 
by  minor  without  curators,  or  with 
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their  consent,  valid  till  reduced,  ib. 
Incompetency    of     suspension,    ib.  ; 
grounos  of  reduction,  ib.  Presumption 
of  lesion,  i6.     When  reduction  barred, 
ib. ;    by  homologation,  ib.      Promise 
after  majority  to  pay,  131.     Excep- 
tions to  the  doctrine  of  restitution,  ib. ; 
bills  and  notes,  ib. ;  where  minor  is  in 
trade,  ib.      Bills  for  other  purpose, 
creditor  being  aware  of  it,  ib.    Bills 
for  speculative  transactions  not  ac- 
cepted, 132.     Law  of  England  on  this 
subject,  ib.     Validity  of  minor^s  bills 
for  necessary  furnishings,  ib.      What 
furnishings  held  necessary,  ib.  Law  of 
England  as  to  bills  and  notes  for  such 
furnishings,  133.      Effect  of  minor's 
false  representation  of  his  majority,  ib. 
Knowledge  of  the  creditor,  ib.      Bill 
drawn  in  minority,  and  accepted  after 
majority,  134.      Other  parties  cannot 
plead    minor^s    minority    against   an 
onerous  iudoi-see,  ib.     Minor  may*  be 
payee  or  indorsee  of  bill  or  note  for 
his  benefit,  ib.  135.      Effect  of  pay- 
ment to  minor  having  curators  with- 
out their  discharge,  ib.      How  far  a 
debtor  is  bound  to  take  a  discharge 
from  a  minor,  ib.    Distinction  between 
principal  sums  and  rents  or  interest,  ib. 
Effect  of  payment  of  bill  to,  243. 

MINORITY,  deduction  of  years  of,  from 
sexennial  prescription,  493.    Act,  598. 

MISTAKE  in  fact,  payment  from,  whether 
recoverable,  270.  From  whom  repeti- 
tion demandable,  where  payment  from 
error  in  law,  272.     See  Payment. 

MONTHS  during  which  bill  is  current, 
how  computed,  250. 


NARRATIVE  of  deed  chaUenged  on  1621, 
c.  18,  effect  of,  where  it  states  an 
onerous  cause,  518. 

NAVY  Bills,  payment  by,  not  challenge- 
able under  1696,  525. 

NEGLECT  to  notify  dishonour  of  bills, 
when  excused,  367. 

NEGOTIATION  of  bills,  obligations  on 
payee  as  to,  93.  Failure  in  negotiation, 
effect  of,  where  bUl  taken  for  a  pre- 
vious debt,  ib.  et  seq.  History  of  the 
law  on  this  subject,  94  ;  law  of  Eng- 
land, 96. 
Holder's  remedy  on  refusal  of  drawee  to 
accept  or  to  pay,  274.  Requisites  of 
due  negotiation,  ib.  et  seq. 
See  Presentment  for  Acceptance.  See 
Presentment  for  Payment.  See  Pro- 
test, Negotiation  of  Accommodation- 
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bills,    Proof    of    Negotiation.       See 

NON-ACCEPTANCE—non-payment,  pro- 
test for,  306.     Measurea  necessary  to 
S reserve  recourse  in  case  of,  329.     See 
btice. 
NOTARIAL  Subscription  of  bills,  requisites 
of,  30.     Whether  sufficient  for  sum- 
m&Tj  diligence,  31,  406. 
NOTARY,  protest  of  bills  and  notes  by, 
306  ;  must  not  have  a  personal  interest 
in  the  document,  309 ;   sufficient  if 
presentment  made  by  his  clerk,  310. 
Whether  another  notary  on  his  death 
or  absence  may  give  an  extended  in- 
strument on  the  previous  noting,  312. 
NOTES.     See  Bills  and  Notes,  Banknotes. 
NOTICE  of  dissolution  of  partnership,  re- 
quisites of,  166.    Notice  to  customers, 
167 ;  to  the  public,  168.     See  Part- 
nership. 
NOTICE  of  dishonour  of  biUs  payable  on 
*  holidays,  351. 

Of  acceptance  supra  protest  when  not 
requisite  by  holder,  821.     By  acceptor 
of  acceptance  supra  protest,  ib. 
Of  payment  supra  protest,  327. 
Of  non-acceptance  or  non-payment,  329. 
Necessity  of,  to  preserve  recourse,  ih. 
Applicable  to  foreign  and  inland  bills, 
i6. 
Purpose  of  it,  829.     No  excuse  that  want 

of,  has  produced  no  loss,  330. 
Form  and  contents  of  notice,  331.  Ex- 
amples of  insufficient  notices,  ib,  332  ; 
of  sufficient  notices,  ib,  333.  Notice 
need  not  be  accompanied  by  bill  or 
copy  protest,  334.  But  the  bill  must 
be  specified,  ib.  What  sufficient  speci- 
fication, 335.  Notice  of  partial  or 
conditional  acceptance,  ib. ;  notice  of 
acceptance  supra  protest,  336 ;  notice 
of  orders  not  to  pay,  ib. 
How  notice  to  be  given,  336.  Written, 
ib.  ;  verbal,  ib. ;  and  may  be  given  to 
the  indorser  persouaUy,  ib, ;  or  left  for 
him  at  his  house  or  place  of  business, 
ib. ;  by  letter  from  one  place  to  an- 
other, 338 ;  by  post,  when  held  suffi- 
cient, ib.  Rule  as  to  sending  by  a 
different  conveyance,  839  ;  instruc- 
tions to  correspondent  to  give  notice, 
ib.  Notice  by  special  messenger,  340 ; 
or  to  a  place  where  no  regular  post,  ib. 
Proof  of  notice,  340 ;  on  whom  it  lies, 
ib.  Nature  of  it,  ib.  Jury  question, 
what  evidence  sufficient,  i6.  Proof 
of  sending  letter,  341 ;  by  entry  in 
letter  book,  or  other  evidence,  ib. ; 
cases  on  this  subject,  ib.     Cases  in 
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which    proof    heki    insofficieni,  342. 
Proof  by  defender's  admiBBJona,  343 ; 
whether  notice  necesBary  to  other  par^ 
to  produce  the  principal  letter,  bdore 
secondary  evidence  admitted,  t6. 
Time  for  giving  notice,  344 ;  the  same 
both  in  inland  and  foreign  bilk,  345 ; 
and  must  be  reasonable,  t6. ;  what  is 
a  reasonable  time,  346.     Scottish  de- 
cisions,  ib,      EInglish  decisions,  347. 
Notice  of  non-payment  may  be  given 
any  time  of  last  day  of  grace,  t&. ; 
where  parties  reside  in  same  place, 
348;    tupe  allowed  to  each  indorser. 
ib, ;  where  parties  reside  in  different 
places,  349.     Time  allowed  to  bankers 
employed  to  recover,  351.    What  if 
day  on  which  notice  must  be  gij^n 
fails  on  a  Sunday  or  holiday,  ib.    Time 
of  day  for  notice,  352. 
Place  for  giving  notice,  352.    Diligence 
requisite  to  nnd  party^s  residence,  ib. 
Where  drawer  has  left  no  address  at 
his  last  residence,  353.     What  is  con- 
sidered due  diligence,   ib.      Circum- 
stances in  which  holder  not  bound  to 
inquire,  ib.  354. 
By  whom  notice  must  be  giTen,  355. 
Knowledge  of  dishonour  not  sufficient, 
ib. ;    or  notice  from  a  stranger,  ib. 
Notice  must  be  from  a  party  to  the 
bill,    but    not    necessarily  from    the 
holder,  356.     Notice  by  one  party  to 
another    accrues    to  the  intervenign 
parties,  357.      Notice  by  acceptor  or 
granter  whether  available  to  bolder. 
358. 
To  whom  notice  must  be  given,  359. 
Notice  to  parties  to  the  bill,  ib.    To 
all    against    whom    recourse    to    be 
claimed,  ib.    Not  necessary  to  acceptor 
of  bill  or  granter  of  note,  to.    To  whom 
to  be  made  in  case  of  partv^s  bank- 
ruptcy, 860 ;  or  death,  tb.    Notice  to 
agent,  clerk,  wife,  ib. ;  servant,  361  ; 
partners,  or  to  party  abroad,  ib.    No- 
tice not  requisite  to  drawer  to  charge 
an  indorser,  ib,      Holder^s  option  to 
select  parties  for  notice,  ib.      Conse- 
quence of  notifying  to  some,  and  omit- 
ting others,  362. 
Notice,  when  unnecessary,  362  ;  how  far 
requisite  to  a  person  transferring  bill 
by  mere  delivery  without  being  a  party, 
ib,  ;  or  to  guarantors,  363.     Ijlw  <i 
England,  ib. ;  of  Scotland,  364  ;    rt-^ 
cent  cases,  366.    Notice  to  gaarant<>rB 
of  acceptance,  ib.    Notice  to  obligaitt 
in  a  separate  bond,  whether  requisite, 
367 ;  where  parties  to  a  bill  are  ako 
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joint  obligants  to  holder  in  a  bond  of 
caution,  tb. ;  where  such  an  obligatit 
in  a  bond  is  not  a  party  to  the  bill, 
ib. 

When  want  of  notice  excused,  867  ;  no- 
tice impracticable,  ib. ;  notice  dispensed 
with,  368.  Drawer's  dispensation  with 
notice  not  implied  by  his  having  lodged 
money  to  meet  the  bill,  ib,  ;  where 
drawer  has  no  effects  in  drawee's  hands, 
869.  Acceptance  presumes  effects, 
370. 

Notice,  when  necessary,  though  drawee 
has  no  effects,  370 ;  where  drawer  had 
reason  to  believe  that  drawee  would 
have  funds,  ib. ;  where  effecta  come 
into  drawee's  hands  between  date  of 
drawing  and  presentment,  371  ;  or 
before  term  of  payment,  372  ;  what  if 
acceptance  refused  before  funds  come 
to  drawee,  ib. ;  where  drawee  has  funds, 
but  has  larger  claim  against  drawer, 
ib, ;  where  there  is  a  current  account 
between  drawer  and  drawee,  373. 

Notice  in  accommodation-bills,  373.  See 
Accommodation-bills. 

Waiver  of  notice  or  negotiation,  377. 
See  Waiver. 

Effect  of  notice,  384.  Whether  drawer 
and  indorsers  entitled  to  any  time  to 
pay,  ib. 

Proof  of  notice  in  action,  456. 
NOTING  of  bills  and  notes,  requisites  of, 

311.  Effect  of,  ib.  See  Protest. 
NOVATION,  effect  of,  as  to  claims  on  bills 
and  notes,  96,  385;  as  to  holder *s 
claim  against  other  obligants,  385. 
Taking  new  bill,  and  giving  time,  389. 
See  Indulgence,  Discharge. 


OATH,  proof  of  payment  by  creditor's, 
268.  Proof  of  debt  by,  after  sexennial 
prescription,  486.  Construction  of,  488. 

ORDER  to  deliver  a  certain  sum  held  a  bill 
in  England,  7.  Orders  on  bankers — 
see  Checks  on  Bankers.  Bills  and 
notes  payable  "  to  order,"  52.  Whether 
indorsable  without  these  words,  ib. 
Difference  between  the  law  of  Scotland 
and  England  on  this  point,  ib, 

OUTLAWRY  of  debtor,  period  of,  not 
deducted  from  years  of  prescription, 
494. 

OVERDUE  bill,  when  holder  of,  liable  to 
exceptions,  198.    See  Indorsation. 


PACTUM  niicitum,  defence  of,  how  plead- 
able, 455. 

I. 


PARTIAL  acceptance,  224.  Holder's  duty 
on  taking,  226.  Protest  of,  317.  Notice 
of,  335. 

PARTIAL  failure  of  consideration,  64. 

PARTIAL  payment  may  be  taken  by  bill- 
holder,  262  ;  recourse  for  balance,  how 
preserved,  ib. ;  acceptance  of,  whether 
obligatory,  263. 
Effect  of,  after  failure  in  negotiation,  as 
a  waiver,  378  ;  where  made  in  ignor- 
ance of  failure,  382. 
Effect  of  partial  payment  before  action 

or  diligence,  433. 
Marking  of  partial  payments,  effect  of, 

to  elide  prescription,  482. 
Deduction  of,  in  ranking,  563. 

PARTICULAR  fund,  when  biU  payable 
out  of,  null,  1 1 ;  when  liable  in  stamp- 
duty,  27,  606. 

PARTIES  to  bills  and  notes,  1.  Who  may 
be  parties,  129.  Effect  of  extortion  or 
incapacity,  ib, ;  of  minority,  ib. ;  of 
marriage  of  female,  136 ;  of  interdic- 
tion, 142  ;  joint-stock  companies,  ib. ; 
corporations,  ib.  Under  what  character 
a  person  may  become  party,  144.  His 
name  or  that  of  the  Urm  to  which  he 
belongs  must  appear  on  the  bill  or 
note,  ib.  Different  parties  to  bills  and 
notes,  145.  See  Pupil,  Minor,  Hus- 
band and  Wife,  Interdicted  Persons, 
Corporations,  Joint-stock  Company, 
Executors,  Trustees,  Agent,  Joint  Ob- 
ligants, Partnership. 

PARTNERSHIP  impUes  a  general  mandate 
to  partners  to  bind  company  by  its 
firm,  157.  In  what  transactions,  158. 
Effect  of  stipulation  in  contract  pro- 
hibiting partner  to  sign  bills,  159. 
Power  of  company  to  employ  agents, 
directors,  or  secretaries  to  sign  for 
them,  ib.  Liability  of  all  partners, 
whether  named  or  not,  or  whether 
acting,  on  bills  by  firm,  160.  Case  of 
company  bill  taken  fraudulently  for 
private  purpose,  161.  Interdict  to 
prevent  partner  misusing  signature  of 
firm,  162. 
Bills  by  one  partner  on  another,  163. 
Form  of    signature  necessary  to    bind 

company,  164,  212. 
Dissolution  of  partnership,  165 ;  by  death 
of  partners,  ib, ;  by  sequestration  or 
trust-deed,  ib. ;  by  bankruptcy,  166  ; 
by  renunciation,  ib, ;  by  incapacity  of 
a  partner,  ib, ;  by  expiry  of  term,  ib. 
Notice  of  dissolution,  when  necessary, 
ib.  Effect  of  notoriety,  ib.  How  given 
to  customers,  167 ;  by  circular,  ib, ;  by 
change  of  firm,  168 ;  by  newspaper,  or 
in  Gazette,  ib.    Notice  of,  to  strangers, 
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169.  Retiring  partner  freed  after 
notice,  169.  What  if  he  conniyee  at 
subsequent  use  of  the  firm,  ih.  Effect 
of  dissohition  duly  notified,  170.  Effect 
of  a  new  firm  continuing  the  obliga- 
tions of  the  old,  171. 

Subscription  of  fiirm,  when  sufficient  for 
summary  diligence,  407,  413.  Com- 
petency of  action  and  diligence  in 
name  of  individual  partners  on  bill 
payable  to  company  firm,  415.  See 
Joint-stock  Companies. 

Compensation-retention  in  partnership, 
in  what  cases  competent,  567 ;  where 
company  dissolved,  ih.  See  Compen- 
sation, Bankruptcy,  Partners. 
PAYEE  of  a  bill  or  note,  1.  Name  of, 
requisite  to  complete  bill  or  note,  47. 
Whether  his  designation  essential,  ib. 
Note  payable  to  one  person  or  another, 
48.  Person  from  whom  value  bears  to 
be  received  is  payee,  48.  Descriptive 
designation  of  payee,  ib.  Blank  in 
payee^s  name,  ib.  May  be  filled  up  by 
any  holder,  ib.  Effect  of  fraud  in 
filling  it  up,  49.  Error  in  spelling,  ib. 
Fictitious  name,  ib.  et  seq.^  50,  51. 

Obligations  on  payee  as  to  negotiation, 
93  ;  effect  of  his  failure  to  negotiate 
where  bill  taken  for  a  previous  debt,  i6. 
PAYMENT.  Bill  payable  at  a  certain  but 
remote  term,  12 ;  indefinite  term,  ib. 
43  ;  how  expressed,  43  ;  whether  it  is 
essential,  43 ;  rule  where  no  term  fixed, 
ib.  Different  modes  of  specifying  term, 
ib.    Bill  payable  by  instalments,  44. 

Extinction  of  bills  and  notes  by  payment, 
240.  By  whom  it  may  be  made,  ib. ; 
payment  by  acceptor,  241 ;  by  indorser 
on  acceptor's  account,  ib. ;  by  a  stranger 
to  the  bill,  241. 

To  whom  payment  may  be  made,  242 ; 
where  bill  payable  to  a  certain  party 
only,  ib. ;  to  representatives,  ib. ;  to 
an  administrator  under  a  forged  will, 
ib. ;  to  a  wife,  243 ;  whether  holder 
bound  to  know  of  the  marriage,  ib. ; 
to  a  minor,  effect  of,  against  drawer, 
ib. ;  to  a  factor  or  mandatary,  ib. ;  to 
a  partner,  ib. ;  can  constituent  counter- 
mand payment  when  agent  is  creditor 
ex  facie  of  the  bill,  244.  Payment  of 
banker's  check  after  granter's  death, 
ib. ;  to  a  country  attorney,  ib. ;  what 
is  a  sufficient  warrant  to  pay  in  such 
case,  ib. ;  payment  of  lost  or  stolen 
bills,  when  safely  made,  245  ;  where 
full  indorsement,  ib.  ;  where  blank 
indorsement,  ib.  ;  where  indorsation 
forged,  ib. ;  diligence  requisite  by  the 
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payer,  ib.    Payment  by  or  to  a  bank- 
rupt.   See  Bankruptcy. 

Time  of  payment,  246.  Bill  at  note  trans- 
ferable by  delivery  cannot  be  safely 
paid  till  due,  ib. ;  premaUire  payment 
to  a  mandatary,  ib.;  to  a.  special  payee 
or  indorsee,  ib. ;  creditor  not  boond  to 
take  payment  till  term  arrives,  ib. : 
when  creditor  may  retain  debtors 
funds,  247.  Compensation  competent 
when  bill  or  note  falls  due,  ib.  Banker 
cannot  retain  customer's  money  for  bill 
not  due,  ib. 

Payment  to  be  made  on  third  day  of 
grace,  247 — see  Days  of  Grace.  Term 
of  payment  in  bills  or  notes,  how  com- 
puted, 249.  Term  of  payment  after 
date  or  sight  is  exclusive  of  day  of 
presentment,  ib.  Mode  of  computing 
months,  250  ;  half  montiis,  ib. 

Tender  of  payment,  when  to  be  made, 
251 ;  frees  from  interest,  ib. ;  accom- 
panied by  consignation,  ib.  When 
creditor  not  bound  to  accept  tender, 
t6. ;  without  expense  of  protest,  ib. 
Time  within  which  tender  by  drawer 
or  indorsers  sufficient,  ib.  When  they 
must  also  tender  expenses,  252. 

Place  of  payment,  44 ;  whether  eas^itial, 
44.  When  acceptor  should  specify, 
220.  Rule  where  none  specified,  252. 
Debtor  in  that  case  to  seek  out  the 
creditor,  ib.  Specification  of,  in  body 
of  bill  or  note  or  separate  memorandum, 
253.    See  Place. 

Mode  of  payment  must  be  in  money,  10 ; 
and  must  be  absolute,  11.  Payment 
in  coin,  254.  What  if  no  particular 
coin  specified,  ib.  With  whom  is  loss 
or  benefit  from  depreciation  or  rise  in 
the  coin  during  currency  of  bill,  ib. ; 
or  from  alteration  in  the  exchange,  ih. 
Payment  by  remittance  of  bills,  255 ; 
how  far  agent  responsible  for,  256  : 
what  if  he  deposits  constituent's  money 
in  his  own  name,  ib.  Vfhe^e  payment 
by  draft  on  banker,  should  mil  be  re- 
tained till  draft  paid,  ib. ;  discharge  of 
debtor  by  creditor  taking  the  banker's 
notes,  t6. ;  when  is  a  check  by  the 
debtor  prima  fade  evidence  of  pay- 
ment, 257  ;  effect  of  creditor*8  indorse- 
ment of  it,  ib.  Acceptance  of  com- 
position from  an  indorser,  257.  Effect 
of  taking  composition  as  to  the  original 
debt,  1*6.  Implied  payment,  258.  Is 
payment  imphed  by  legacy  from  drawer 
to  payee,  ih.  Deed  by  deceased  creditor 
forgiving  the  debt,  ib. 

Indefinite  payment,  258 ;  role  as  to  ap- 
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Elication  of,  in  England,  ib. ;  in  Scot- 
tnd,  259 ;  application  of  it  to  bills 
and  notes,  260.  Where  there  are  sure- 
ties for  one  debt  and  none  for  another, 
261 ;  rules  applicable  to  accommoda- 
tion acceptors,  ib.  Payments  into  a 
banker's  current  account,  how  im- 
puted, 261.  Effect  of  special  instruc- 
tions, 262. 

Debtor  liable  for  the  amount  of  a  bill 
paid  into  a  banking-house  in  his  own 
name,  262. 

Partial  payment  may  be  taken  without 
injuring  recourse,  262;  protest  quoad 
ultra,  263. 

Compensation  by  holder  against  acceptor 
does  not  extinguish  the  bill,  263  ;  nor 
confusion,  264.    Effect  of  novation,  i7>. 

Evidence  of  payment,  265.  Effect  of 
separate  receipt,  and  re-delivery  of 
bill,  ib, ;  on  back  of  biU,  ib.  Where 
payment  made  by  other  than  the  ac- 
ceptor, ib.  General  receipt  attributed 
to  acceptor,  i6.  How  presumption  from 
such  receipt  redarguea,  ib,  266.  Effect 
of  receipt  on  bill  found  in  creditor's 
repositories,  267.  Indirect  evidence  of 
payment,  ib.  Evidence  by  writ,  ib.  ; 
or  oath,  268 ;  by  facts  and  circum- 
stances, 269. 

Payment  by  mistake,  270  ;  when  re- 
coverable, ib, ;  when  payment  obtained 
through  fraud  or  concealment,  ib. ;  or 
made  under  fraudulent  increase  of  sum, 
ib ;  or  after  recourse  is  lost,  271.  Pay- 
ment when  not  recoverable,  though 
made  on  a  forged  signature,  ib.  Pay- 
ment of  forged  acceptance  does  not  bar 
recourse  by  holder  against  indorser,  ib. 
Effect  of  delay  in  claiming  repetition, 
272.  What  relief  competent  under  a 
payment  made  from  mistake  in  point 
of  law,  ib.  When  a  party  has  got 
money  from  acceptor  to  make  payment, 
can  he  withhold  it,  273. 

Presentment  for   payment,  417.      See 
Presentment. 
PAYMENT  supra  protest,  326.     By  whom 
made,  ib.    Form  of  making,  ib.    How 
intimation  of  such  payment,  ib.  Whe- 
ther the  holder  can  r^use  it,  ib.  What 
if  he  has  several  offers,  ib.    Remedy  of 
the  party  paying  on  protest,  328. 
PENALTY,  stipulation  for,  in  a  biU  or 
note,  17.     Stamp  for  bill  stipulating, 
26.     For  using  unstamped  bill,  23. 
PERSONAL  LIABILITY  of  agent  or  pro- 
curator  subscribing    bills,  when    in- 
curred, 153 ;  of  executor  or  trustee, 
145.     Form  for  excluding,  644. 


PLACE  of  MAKING  bills  or  notes,  when 
insertion  of,  requisite,  40;  when  in- 
serted  conclusive  as  to  stamp-duty,  26. 

PLACE  of  PAYMENT  not  incQspensable, 
44  ;  when  proper  to  be  mentioned  by 
acceptor,  220. 
Rule  where  none  specified,  252.     Prin- 
cipal debtor  cannot  insist  on  present- 
ment,   ib.    286  ;    even    when    place 
specified,  287  ;  but  presentment  neces- 
sary to  preserve  recourse,  289.    When 
place  specified,  presentment  there  suffi- 
cient, 220.     Effect  of  specification  of 
place  in  memorandum,  291 ;  in  accept- 
ance, 292. 
Place  where  bill  to  be  protested,  308. 
Where  notice  to  be  given  of  non-accept- 
ance or  non-payment,  352. 

POSSESSION  of  bills  or  notes,  effect  of,  as 
to  presumption  of  payment,  266. 

POST-DATED  bill  or  note,  effect  of,  39. 
Check,  117. 

POSTMASTER-GENERAL  not  liable  for 
lost  or  stolen  bills  or  notes,  208.  Lia- 
bility of  deputy  postmasters  for  un- 
due delivery  of  letters,  ib. 

POST-OFFICE,  notice  of  dishonour  by 
poet,  338.  Evidence  of  letter  being 
put  into  office,  339,  341. 

POST-STAMPING,  27,  28,  600. 

PREMATURE  Presentment  of  bill,  306. 

PRESCRIPTION  of  bills  and  notes,  457. 
History  of  the  law  as  to  duration  of 
biUs  and  notes  before  12  Geo.  III.  c. 
72,  ib.  Sexennial  prescription  intro- 
duced by  that  Act,  459 ;  its  provisions, 
ib.  597.  Nature  of  the  prescription 
thus  introduced,  459  ;  whether  it  an- 
nihilates the  bill  after  the  six  years,  460. 
Commencement  of  prescription,  461. 
From  what  term  prescription  runs,  ib. 
Interruption  of  prescription  by  diligence 
or  action,  462.  Diligence  requisite 
for  interruption,  ib.  Interruption  by 
action,  463.  When  is  the  action  held 
to  be  commenced,  ib.  Effect  of  mere 
citation,  ib. ;  of  calling  the  action,  ib. 
Requisites  of  the  summons,  ib, ;  of  the 
decree,  464.  Effect  of  judicial  de- 
mand in  a  process  of  competition,  ib. ; 
or  in  defence,  465 :  or  of  a  claim  in  a 
sequestration,  ib.  Does  foreign  action 
interrupt,  466. 
Effect  of  interruption,  466.  Decree  against 

one  party  interrupts  as  to  all,  ib. 
Effect  of  prescription,  467.  Extinction 
of  bill  or  note  after  the  lapse  of  six 
years,  ib.  Inefficacy  of  decree  in  ab- 
sence after  that  date,  ib.  Party  bound 
b^  a  separate  letter  of  obligation,  468. 
Action  for  the  debt  notwithstanding  pre- 
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Bcriptiou,  468.    Where  the  debt  arises 
on  a  separate  transaction,  ib,  ;  or  is 
constituted  by  separate  obligation,  ih. 
469  ;   how  such  action  libdled,  469. 
Action  on  prescribed  bill,  469.     To 
be  proved  by  writ  or  oath,  ib. ;  how 
such  action  libelled,  470.    Should  libel 
the  debt,  but  may  Ubel  the  bill  only, 
ib.    If  the  defender  admit  the  debt, 
court  may  pronounce  decree,  471 ;  but 
only  if  he  admit  it  unconditionally,  ib. 
Where  debt  disputed,  plea  of  prescrip- 
tion to  be  first  disposed  of,  473.     If 
sustained,  order  allowing  proof  by  writ 
or  oath,  ib.  ;   under  this  order  what 
pursuer  must  prove,  474.    The  consti- 
tution, t6. ;  what  sufficient  proof  of, 
in    case    of    accommodation-bill,    ib. 
Proof  of  resting  owing,  476 ;   whose 
evidence  may  be  taken,  477.   Heir,  ib. ; 
trustee  or  executor,  ib.  ;  agent,  478 ; 
husband  or  wife,  479  ;  bankrupt,  ib. ; 
partners,  ib.    Writ  or  oath  of  an  obli- 
gant  as  binding  another,  480.     What 
if  all  the  obligants  are  not  sued,  481. 
Mode  of  proof,  writ,  482  ;  after  the 
six  years,  ib.      What  if  writing  not 
specified,  ib.    Markings  of  interest  or 
payments  to  account,  etc.,  when  made 
by  clerk  or  agent,  483.    Effect  of  ac- 
knowledgments or  payments  of  interest 
or  to  account  made  within  the  six 
years,  485.    No  new  prescription  from 
date  of  such  acknowledgment,  484 ; 
when  the  debt  prescribes,  after  an  ac- 
knowledgment beyond  the  six  years,  ib. 
Mode  of  proof,  oath,  486.      (orm  and 
time  of  making  the  reference,  ib.  Con- 
duct of  the  examination,  ib.     Special 
questions  idlowed,  ib. ;  but  should  pre- 
cede general  questions,  487.      Power 
to  re-examine,  ib.   Defender  failing  to 
appear,  ib.    Construction  of  the  proof, 
488.      Intrinsic   and  extrinsic  state- 
ments, ib.     Statements  affecting  con- 
stitution are  intrinsic,  ib. ;  and  so  are 
statements  of  payment,  489 ;  but  state- 
ments of  counter  claims  are  not,  490. 
Proof  of  counter  claims  not  admitted  in 
defence,  ib.   Statements  of  compensa- 
tion, ib.    Statements  of  mere  behef  are 
extrinsic,  492.  Mode  of  extinction  must 
be  specified,  ib.    Payment  by  composi- 
tion, when  allegation  of,  extrinsic,  ib. 
Limits  of  sexennial  prescription,  493 ; 
exception  of  creditor's  minority,  ib. ; 
who  may  plead  this,  ib.     Period  of 
debtor's  outlawry  not  deducted,  494. 
Claims  not  ex  facie  of  the  bill  not  af- 
fected, ib.     In  what  cases  the  Scotch 
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or  English  prescription  is  applicable. 
See  Construction. 

Prescribed  bill  not  pleadable  in  oompen- 
sation,  579. 
PRESENTMENT  of  bill  regulates  the  daf6 
from  which  it  is  effectual  as  an  assig- 
nation, 105.  How  proved  in  that 
question,  ib. 

Date  of,  when  to  be  marked,  220. 

Presentment  for  acceptance,  275 ;  when 
necessary  as  to  bills  payable  at  fixed 
term  after  date,  ib.  ;  where  holder 
merely  agent  for  creditor,  276 ;  advift- 
able  in  aU  cases,  ib ;  necessity  o£,  where 
bill  payable  after  sight,  277  ;  ^hat  if 
bill  on  too  low  stamp.  Of, ;  or  has  no 
address,  ib, ;  whether  holder  bound  to 
present  a  second  time  where  acceptance 
has  been  refused,  ib.  Time  for  pre- 
senting bill  payable  after  sight,  ib. 
Cases  in  illustration  of  the  rule  on  Uus 
point,  278.  Where  bill  payable  after 
sight  is  circulated  before  acceptance, 
279.  Time  of  day  for  presentment, 
ib.  When  timeous  presentment  ex- 
cused, ib.  To  whom  and  where  pre- 
sentment to  be  made,  281 ;  to  a  com- 
pany, ib, ;  to  an  individual,  ib, ;  where 
drawee  cannot  be  found,  ib. ;  where 
he  has  left  the  kingdom,  282 ;  where 
he  has  a  known  agent,  ib.  Where 
drawee  or  holder  is  dead,  ib.  Place  of 
presentment,  283. 

Presentment  for  payment,  283  ;  neces- 
sary to  preserve  recourse,  ib.  How 
instructed,  ib.  When  necessary  to 
preserve  recourse  against  drawee  or 
granter,  ib.  W^hat  if  bills  not  stamped, 
t6.  How  to  proceed  where  drawee 
cannot  be  found,  284  ;  presentment 
at  acceptor's  house,  ib.  Whether  a 
company  shutting  up  office  diroenses 
with  presentment,  ib.  Where  drawee 
abroad  has  left  an  agent,  ib.  Measures 
necessary  if  drawee  is  dead,  285.  Pre- 
sentment to  drawer  when  necessary, 
ib.  Presentment  to  guarantor,  i6. 
By  whom  presentment  made,  i6.  Ne- 
glect to  present  a  bill  heki  by  the 
Crown,  286. 

Place  of  presentment  for  pmneni,  286. 
What  if  none  specified,  ib.  Specification 
of  place  in  the  document,  287  ;  print- 
ing place  beforehand  at  the  foot  of  it, 
ib, ;  of  specification  of,  in  a  memo- 
randum, 288 ;  of  acoei^nff,  *^  payable 
at  a  certain  house,^*  a  bill  drawn  pay- 
able in  London,  ib. ;  drawee^a  obliga- 
tion to  specify  particular  house  where 
bill  drawn,  payable  generally  in  a  cer- 
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tain  place,  ib.    Presentment  as  in  a 
question  with  drawers  and  indorsers, 
289.   Presentment  at  a  banking-house, 
291.    Practice  of  London  bankers,  ib. 
Presentment  at  a  place  specified  in  a 
memorandum  not  necessary  to  charge 
acceptor,  ib. ;  whether  necessary  when 
bill  is  accepted  payable  at  a  certain 
place,  292  et  seq.    Act  1  &  2  Geo.  IV. 
on  this  subject,  294.     Effect  of  not 
presenting  at  place  specified,  with  re- 
ference to  the  acceptor,  ib. 
Time  of  presentment  for  payment,  296  ; 
before  maturity,  ib.  806.   Presentment 
of  bills  payable  at  a  fixed  term,  296 ; 
or  on  demand,  297.  Presentment  when 
bill  payable  in  same  place  as  holder^s 
residence,  297  ;  when  bill  payable  at 
a  different  place,  301.     Transmission 
by  second  day's  post,  301 ;  notes  sent 
in  halves  by  different  posts,  ib.    Effect 
of  failure  to  present  bank-notes,  the 
bank  having  stopped,   ib.      Risk    of 
transmitting  otherwise  than  by  post, 
ib.      How  long  banker's  check  may 
be  kept  in  circulation,  302.     Time  of 
day  for  presentment  of  bills,  etc.,  ib. 
Effect  of  custom  of  place,  ib. ;  at  bank- 
ing-house, ib. ;  where  drawee  a  private 
trader,  ib.     Whether  presentment  im- 
plied where  bill   left  with  acceptor, 
304.   Banker  first  refusing,  afterwards 
offering  to  pay,  when  bill  sent  off,  ib. 
Marking  by  banker  on  bill  that  pay- 
ment to  be  made,  ib. ;  agent  offering 
payment,  but  bill  mislaid,  on  whom  is 
loss  where  agent  fails  in  the  meantime, 
ib.     Death,  bankruptcy,  or  imprison- 
ment of  debtor  will  not  excuse  want 
of  presentment,  305.     Where  bill  pre- 
sent^ day  before  due,  and  drawees 
say  it  will  probably  be  paid  next  day, 
is  it  sufficient  to  present  the  day  after  V 
306.    Presentment  by  notary  previous 
to  protest.     See  Protest. 

PRESUMPTION  of  value  received,  63,  54 

et  seq.     How  elided,  55  et  seq.     Of 

indorsee's  onerosity,  195  ;  of  funds  in 

drawee's  hands  by  acceptance,  229. 

Of  payment  having  been  made  by  the 

principal  debtor,  265. 
Of  genuineness  of  signatures  and  indorse- 
ments, 452. 
Of  payment  after  bill  prescribed,  469-70. 

PRINCIPAL.     See  Agent,  Cautioner. 

PROCURATION  to  subscribe    bills   and 

notes,  147.   Procurator  cannot  devolve 

his  trust  on  another,  ib.    Who  may  be 

procurator,  ib.     See  Agent. 

Indorsement  per  procuration,  181.   What 
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if    **  per    procuration "    omitted,    ib. 
Form  of,  644. 

Whether  summary  diligence  competent 
on  subscription  per  procuration,  406. 
PRODUCTION  of  bill,  when  raiser  of  action 

or  dih'gence  must  make,  411. 
PROMISE    after  majority  to  pay  a  bill 
granted  in  minority,  131. 

To  accept  a  bill,  effect  of,  217 ;  may 
authorize  ordinary  action  on  itself, 
218  ;  but  not  summary  diligence, 
409. 

To  pay  after  failure  in  negotiation,  378  ; 
where  made  conditionally,  381 ;  or  in 
ignorance  of  want  of  negotiation,  ib. ; 
or  in  ignorance  of  legal  effect  of.  382. 
To  whom  promise  is  available,  383. 
PROMISSORY-NOTES,  definition  of,  1. 
When  allowed  the  privileges  of  bills,  4 ; 
must  contain  a  promise,  6 ;  of  pay- 
ment, 7.  If  doubtful  whether  a  docu- 
n\ent  is  a  bill  or  note,  may  be  used  as 
either,  9.     When  re-issuable,  26,  607. 

Origin  of  summary  diligence  on,  402. 

Form  of,  643. 
PROOF.     Cases  in  which  an   unstamped 
bill  may  be  received  in  evidence,  24, 25. 

Of  subscription  by  initials,  31 ;  by  a  mark, 
33. 

Parole  proof  of  fraud,  whether  competent 
against  holder  of  bill  or  note,  55. 

By  judicial  examination,  61. 

Mode  of,  by  what  law  regulated,  88. 

Of  presentment  of  bill,  in  question  of 
assignment  of  funds,  105. 

Of  alteration  not  visible  ex  facie  having 
been  made,  109  ;  of  alterations  before 
issuing,  115. 

Of  exceptions  against  indorsee,  195-7  ; 
by  parole  that  holder  of  lost,  stolen, 
or  fraudulently  obtained  bill  gave 
value,  202,  632. 

Of  payment  of  bills  and  notes,  265  ;  re- 
ceipt, ib.  ;  facts  and  circumstances, 
267  ;  of  payment  by  creditor's  oath, 
268. 

Of  presentment  of  bill  by  notary,  306. 

Of  notice  of  non-acceptance  or  non-pay- 
ment, 337 ;  of  letter  being  put  into 
post-office,  338 ;  on  whom  is  proof  of 
notice  of  non-acceptance  or  non-pay- 
ment, 340  ;  nature  of  the  proof,  ib. 

Against  the  several  parties  to  bills  or 
notes,  and  mode  of  proof  in  the  case 
of  diligence  or  action,  451 ;  of  making 
the  bill  or  note,  ib. ;  where  it  has  been 
lost,  ib. ;  copy  of  it  whether  admissible 
without  proof  of  genuineness  of  ori- 
ginal, lb.  Proof  of  signatures  not 
necessary  where  bill   produced,  452; 
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nor  of  indonements,  ib. ;  presumption 
of  genuineness,  how  redargued,  ib. 

Of  defences,  453  ;  defence  of  forgery, 
ib, ;  forgery  pleadable  by  exception, 
ib, ;  procedure,  ib. ;  evidence  in  forgery, 
454.  Comparatio  Uterarum  in  proof  of 
forgery,  ib.  Defence  of  vitiation  or 
alteration,  455 ;  defence  of  fraud  and 
circumvention,  ib. ;  defence  of  illegal 
consideration,  ib. 

Of  negotiation  of  bill,  456.  See  Present- 
ment, Notice. 

Of  debt  after  sexennial  prescription,  468. 
Whether  proof  superseded  by  debtor's 
judicial  admission,  471.  Form  of  order, 
473.  Whose  evidence  to  be  taken,  477. 
Proof  by  writ,  482 ;  by  oath,  486 ; 
construction  of,  488. 

Of  granter's  insolvency  in  question  of 
transference,  504  ;  proof  of  considera- 
tion on  conjunct  and  confident  grantee, 
508.  See  Value  Received,  Payment, 
Prescription. 
PROTEST  for  non-acceptance  and  for  non- 
payment, 306 ;  when  necessary  to  pre- 
serve recourse,  ib.  How  far  necessary 
in  England,  307  ;  indispensable  as  to 
foreign  bills,  ib.  W^heu  bill  protested 
for  non-acceptance,  and  when  for  non- 
payment, ib.  How  form  of  protest 
regulated,  308.  Form  in  Scotland,  ib. 
Place  where  protest  to  be  taken,  ib. ; 
where  bill  payable  at  drawee's  address, 
t6. ;  where  payable  elsewhere,  and  ac- 
ceptance has  been  refused,  309.  At 
whose  instance  protest  is  made,  ib. ; 
and  against  whom,  ib.  Who  may  act 
as  notary,  ib.  Notary  must  not  have 
an  interest  in  the  bill  or  note,  ib. ; 
nullity  of  protest  by  notary  being  the 
acceptor,  310 ;  relationship  of  notary 
to  drawer,  ib.  Notary  partner  of 
drawer,  ib.  What  if  there  be  no  notary 
at  the  place,  ib.  ;  presentment  by 
notary,  how  made,  ib. ;  what  if  made 
by  notary's  clerk,  i7>.  Noting  of  the 
bill  or  note  on  refusal  to  accept  or 
pay,  requisites  of,  311  ;  effect  of  it, 
ib.  ;  extending  of  the  protest,  312 ; 
when  it  may  be  extended,  ib.  Evi- 
dence for  extending,  ib.  Whether  on 
notary's  death  or  absence  another  may 
extend  the  protest  from  the  noting, 
ib. ;  stamp,  ib. ;  must  not  include 
several  bills,  313.  Contents  of  pro- 
test, ib.  Form  of  it,  ib.  Witnesses, 
314;  their  designation  and  subscrip- 
tion not  essential,  ib.  Is  instrument 
probative,  ib.  Time  for  noting  bills 
and   notes,    315.      On    last   (ky   of 


PROTEST— 

grace,  ib. ;  what  if  on  previous  day 
where  last  day  a  holiday,  ib.  What  if 
it  is  a  holiday  by  holder's  peculiar 
religion,  ib. ;  statute  7  &  8  Gea  lY. 
as  to  notice  of  dishonour  of  bills  and 
notes  falling  due  on  holidays,  316; 
not  extended  to  Scotland,  Ut.  Time 
for  protesting  as  against  acceptor  or 
maker,  ib.  Excuses  for  delaying  to 
present  and  protest,  ib.  Rule  where 
bill  got  after  the  term  of  payment,  ib. 
Time  of  day  for  taking  protest,  317. 
Protest  on  a  conditioned  or  partial  ac- 
ceptance, ib.  Instrument  extended  in 
name  of  party  who  did  not  take  the 
protest,  ib.  Diligence  in  name  of  such 
party  —  see  Action  and  Diligence. 
Want  of  protest  not  excused  by 
drawer's  bankruptcy,  318.  Effect  of 
want  of  protest  on  unstamped  biU,  ib. 
Protest  for  better  security,  when  and 
against  whom  competent,  ib. ;  effect 
of  it,  ib. ;  whether  allowed  in  Scotland, 


ib. 


See 


Acceptance    supra    protest,    319. 

Acceptance. 
Payment  supra  protest,  326.  See  Pay- 
ment. 
Registration  of  protest  within  six  months 
requisite  to  authorize  summary  dili- 
gence, 403.  Time  and  form  oif  pro- 
test, 423.  Protest  by  one  extended 
for  another,  424.  Registration  of, 
424;  in  what  jurisdiction  competent, 
ib.  Time  within  which  registration 
must  be  made  to  warrant  summary 
diligence,  425.  Whether  foreigner 
must  sist  mandatory,  425 ;  by  agent, 
ib. ;  effect  of  registration,  426.  Ex- 
tract registered  protest  contains  war- 
rant to  charge,  426 ;  erasure  in  ex- 
tract, 427.  ^  Action  and  Diligence. 
Forms  of  protests,  644. 

PROVING  the  tenor  of  lost  or  destroyed 
bill  or  note,  204  ;  casus  omissus  must 
be  stated  and  proved,  ib.  Who  may 
pursue,  205.  (jlaim  of  the  creditor  on 
proving  the  tenor,  206.  See  Ixist  or 
Stolen. 

PUPILS,  bills  or  notes  by,  invalid  even  to 
onerous  indorsee,  129. 

RANKING  on  bills  and  notes,  559.  Who 
may  be  ranked,  ib.  Holder^  claim, 
how  ranked  in  a  sequestration,  ib. 
Ranking  on  bill  acquired  after  seques- 
tration, 560 ;  or  prescribed,  unstamped, 
or  vitiated  bill,  ib.  Rejection  of  vote 
on  cUiim  ex  facie  legal,  but  susptdoiis, 
ib.    See  Bankruptcy. 

RECEIPT,  with  promise  to  pay,  whether  a 
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RECEIPT— 

note,  8.    See  Deposit  Receipt.    Letter 
acknowledging  receipt  of  bill  requires 
stamp,  629. 
Discharge  of  bills  by  receipt,  265  ;  effect 
of  separate  receipt,  ib. ;  of  receipt  on 
back  of  bill,  ih.    Effect  of  general  re- 
ceipt on  bill,  ih.     To  whom  it  is  attri- 
buted, ib.     Effect  of  general  receipt 
coupled  with  possession,  266. 
Receipt  for  payment  by  indorser,  266. 
Undelivered  receipt,  267. 
Possession  of  bill  by  proper  debtor,  with- 
out receipt,  269. 
Cannot  be  scored  like  indorsation,  412. 
On  protest  gives  right  to  diligence  in 
payer's  name,  417.     See  Payment. 
RECOURSE,   how^  preserved    in  case  of 
non-acceptance  or  non-payment,  274 
€t  seq. 
Indorsement  without  recourse,  181.  Form 
of,  644.   See  Notice,  Presentment,  Pro- 
test. 
REDUCTION    in  a  challenge  on  fraud, 
604.     On  first  branch  of  Act  1621,  c. 
18,  510 ;  on  second  branch,  517  ;  on 
1696,  c.  5,  538. 
How  far  competent  in  the  Sheriff  Court, 
510. 
RE-EXCHANGE.     See  Exchange. 
REFERENCE  to  oath.     See  Oath. 
REGISTRATION    of    protest    within  six 
months  necessary  for  summary  dili- 
gence, 403.     Time,  how  computed,  ih. 
Of  protest  and  receipt,  417. 
Place  of  registration,  424  ;  time  of,  425  ; .. 
by  whom,  ib. ;  by  mandatary,  ib. ;  by 
agent,  ib. 
Effect  of  registration,  426. 
RE-ISSUING.     BUls  and  notes  cannot  be 
re-issued  after  payment  by  acceptor, 
178,  241  ;  exceptions,  ib. 
RELEASE.     See  Discharge,  Indulgence. 
REPETITION,  of  payment  in  error  of  fact, 
when  demandable,  270 ;  where  fraud 
and  concealment,  ib. ;  where  payment 
made   under  forged  signature,   271  ; 
effect  of  delay  in  claiming  repetition, 
272. 
Of  payment  from  mistake  in  law,  272. 
Of  payment  in  ignorance  of  want  of 
negotiation  of  bUl,  882. 
REQUEST,  to  pay  in  bills,  must  be  an 
order,  6 ;  for  payment,  7 ;  of  money, 
10  ;  in  absolute  terms,  11. 
Form  of,  in  bills  drawn  in  sets,  45,  642. 
liEQUISITES  of  bill  and  note,  6  et  seq. 

See  Bills  and  Notes. 
RESTRICTIVE    indorsation,   184.     Form 
of,  644.    Powers  of  restricted  indorsee, 
175. 


RETENTION  by  creditor  of  debtor's  funds 
in  security  of  bill  not  due,  incompe- 
tent, 247  ;  unless  debtor  insolvent,  ib. 
Competency  thereof  at  term  of  pay- 
ment, ib. 
Pleadable  on  counter  claims  in  regard  to 
bills  and  notes,  in  bankruptcy,  572. 
See  Compensation,  Bankruptcy. 


SALE,  of  bills  and  notes,  without  indorse- 
ment, 187. 

SCORING  indorsations  by  mistake,  186 ; 
to  authorize  diligence  by  holder,  412. 

SECURITY,  protest  for  better,  313. 

SEQUESTRATION.  See  Bankruptcy, 
Ranking. 

SET-OFF,  English  law  of.  See  Compensa- 
tion. 

SETS,  bills  drawn  in,  form  of  request  to 
pay  in,  45,  642.  What  if  payment 
made  on  one  of  them  with  forged  in- 
dorsation, 45.  Delivery  of  such  bills, 
92.  Penalty  on  delivering  only  part 
of  set,  25. 

SEPTENNIAL  prescription.  Granter  of 
accommodation-bill  not  entitled  to 
benefit  of,  475. 

SEXENNIAL  prescription.  See  Prescrip- 
tion. 

SHORT  entry  of  biUs  in  bankers*  books, 
552. 

SIGHT,  bilk  and  notes  payable  at,  whether 
they  must  be  presented  for  acceptance, 
210 ;  whether  days  of  grace  allowed 
on,  248  ;  when  they  must  be  presented 
for  acceptance,  280 ;  when  interest 
upon,  commences,  437. 
BiUs  after,  to  be  presented  within  reason- 
able time,  277 ;  what  a  reasonable 
time,  278 ;  when  bill  in  circulation, 
279. 

SLEEPING  partner  of  a  company,  whether 
notice  of  his  retirement  necessary,  167. 

SMUGGLING  contracts,  bills  for,  75.  See 
Consideration,  Illegal. 

SPECIFIC  appropriation  of  bills  and  notes, 
effect  of,  as  to  power  of  indorsation, 
189. 

STAMPS,  penalty  for  want  of,  23,  602. 
Bill  without  stamp  not  evidence,  23, 
599;  need  not  be  negotiated,  24;  gives 
no  right  of  retention,  24 ;  may  some- 
times be  use<i  for  collateral  purpose, 
24  ;  provided  the  contents  be  not  used 
as  evidence,  24 ;  may  be  used  to  prove 
fraud  or  illegality,  24 ;  or  crime,  25, 
629.  Pars  judicis  to  object  to  it,  25. 
At  any  stage,  25.  Inland  bills  and 
notes  to  be  written  on  stamped  paper, 
25.     Stamp  on  bills  drawn  in  seta,  25. 
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Penalty  on  drawing  or  negotiating 
part  of  a  set,  25, 627.  Adhesive  stamps 
on  foreign  bills,  25.  How  cancelled,  26, 
639.  Stamp  on  bank-notes,  26.  On 
checks,  26.  Amount  of  stamp,  ad  va- 
lorem^ 26.  Whether  interest  reckoned, 
26;  or  penalties,  26.  Bill  with  too 
small  stamp  null,  26 ;  with  wrong 
stamp,  25,  602.  Post-stamping,  27. 
Exemptions  from  stamp,  28.  Docu- 
ments not  bills  liable  to  bill  stamp,  27. 
Adjudication  stamp,  28. 

STATUTES,  cited— see  Table  of  Statutes. 
Printed  in  Appendix.    See  Contents. 

STOCK-JOBBING,  biU  for,  78. 

STOLEN  bill  or  note.     See  Lost  or  Stolen. 

SUBSISTENCE  of  debt  must  be  proved 
after  sexennial  prescription,  476. 

SUBSCRIPTION,  29.  Whether  necessary 
to  a  bill  below  L.lOO  Scots,  29.  What 
if  bill  holograph  of  drawer  with  his 
name  in  the  body  of  it,  30.  Acceptance 
not  implied  without  subscription,  29, 
217.  Subscription  may  be  in  pencil, 
30.  Notarial  subscription,  t6. ;  whether 
sufficient  for  summary  diligence,  3 1 .  By 
initials,  31 ;  proof  of  the  practice  of  so 
subscribing,  ib.  Summary  diligence  on, 
32.  Subscription  by  a  mark,  33  ;  how 
proved,  t^. ;  whether  witnesses  neces- 
sary, 35.  Summary  diligence  on,  34. 
To  a  blank  stamp,  liability  under,  213. 
Necessary  to  indorsement,  181 ;    where 

to  be  placed,  t6. 
What  binds  a  company,  164,  212. 
As  acceptor,  where  written,  341. 
On  what  summary  diligence  is  compe- 
tent, 405. 

SUBSTITUTION  of  heirs  in  a  bill  or  note, 
effect  of,  11,  note  (jg). 

SUM  in  bill  or  note,  how  inserted,  40. 
When  both  in  figures  and  words,  which 
is  the  rule,  ib.  Omission  of  the  word 
**  pounds,^'  41.  Effect  of  signing  a 
biU  blank  in  the  sum,  ih, ;  or  with 
room  for  adding  to  or  altering  it,  42. 
Alteration  of  sura  in  bank-check,  on 
whom  is  the  liability,  42.  Sum  must  be 
fixed,  11.  What  if  indefinite,  ib.  Sum 
below  L.5,  43,  641.  Sums  recoverable 
on  bills  and  notes,  434.  Principal  sum, 
ib.    See  Interest,  Exchange,  Damages. 

SUMMARY   Execution  on  bills,  3.     See 
Action  and  Diligence,  Diligence. 
In  England,  5. 
In  Ireland,  5. 

SUMMONS  for  payment  of  bills  and  notes 
must  be  explicit,  422.  To  interrupt 
prescription,  463.  Conclusions  of, 
after  sexennial  prescription,  469,  470. 


SUNDAY,  bills  or  notes  may  be  dated  on, 
38.  Acceptance  not  presumed  to  U 
made  on,  39.  Bills  due  on,  must  be 
paid  on  day  preceding,  247. 
Bills  due  on,  when  to  bi  noted,  315. 
Notice  of  dishonour,  when  made,  when 
day  for,  falls  on,  351. 

SUPRA  protest,  acceptance,  and  payment 
See  Acceptance,  Payment. 

SURETY.    See  Cautioner. 


TENDER  of  payment,  how  to  be  made  on 
creditor's  refusal,  251 ;  whether  it  frees 
from  interest,  ib.     Should  be  accom- 
panied by  consignation,   ib.      What 
must  be  consigned,  ib.    When  creditor 
not  boim4  to  accept  tender,  ib.    What 
expense  he  may  insist  for,  252. 
TENOR.     See  Proving  the. 
TERM  of  payment  must  be  certain,  11,  12. 
Whether  it  must  be  specified,  43. 
Indorsation  after,  effect  of,  as  to  excep- 
tions against  indorsee,  198. 
Mode  of  computing,  249.     See  Payment. 
TIME  of  indorsement  of  bills  and  notes,  1 77. 
Of  acceptance,  213. 
For  payment,  246. 
Of  presentment  for  acceptance,  277. 
Of  presentment  for  payment,  296. 
For  noting,  315. 
For  intimating  acceptance  supra  protest, 

321. 
For  intimating  payment  supra  protest, 

327. 
For  giving  notice  of  dishonour,  344. 
For  registration  of  protest,  403. 
Effect  of  giving.    See  Indulgence. 
TIPPLING    Act,    bills    for    transactions 

against,  77. 
TITLE  to  raise  action  on  bill,  410  ;  to  ni« 
summary  diligence,  ib,   417  ;    to   be 
ranked  in  sequestration  on  bill,  559. 
To  challenge  under  first  branch  of  Act 
1621, 506.     Under  second  branch,  514. 
Under  1696,  c.  5,  537. 
TRADE,  course  of,  bills  by  minors  in,  131 ; 
by  wife,  139. 
Payments  in,  524. 
TRANSFERENCE  of  bills  and  notes.    Soe 

Delivery,  Indorsation,  Assignation. 
TRUSTEE,  oath  of,  whether  competent  to 

prove  debt  on  prescribed  bill,  477. 
TRUSTEES  are  penally  liable  on  bills 
granted  by  tnem,  146.     How  bill  ad- 
dressed to,  f^. ;  or  accepted  by,  147. 

USANCE,  nature  of,  250 ;  length  of,  ib. ; 
double  or  treble  usance,  f6. ;  half 
usance,  ib.  Usance  of  different  coun- 
tries, 653. 
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VALUE  Received.  These  words  not  neces- 
sary, 53.  When  proper  in  English 
bills,  ib.  Meaning  of,  in  bills  payable 
to  a  third  party,  St. ;  or  made  payable 
to  drawer,  ib.  Presumption  of  value 
in  Scotland,  whether  as  to  payee  or 
indorsee,  54.  What  is  implied  in  the 
words  "value  received,"  tb.  What 
though  description  of  value  false,  54, 
518 ;  or  bill  granted  on  deathbed,  54. 
What  if  bill  payable  to  third  party  "for 
value  in  account,"  ib,  Cons^ction  of 
the  words  in  this  case,  ib, ;  to  whom 
they  are  applied,  ib.  See  Indorsee, 
Consideration. 

VITIATION  of  bills  and  notes  by  material 
alterations,  effect  of,  109.  See  Altera- 
tions. 

WAGERS,  bills  for,  effect  of,  in  England, 
71 ;  in  Scotland,  ib.    See  Gaming. 

WAIVER  of  notice  or  negotiation,  377.  Its 
nature  and  purpose,  ib.  Personal  to 
party  entitled  to  notice,  ib.  Parties 
against  whom  recourse  claimed  by 
one  who  has  waived  cannot  plead 
want  of  notice  to  him,  378.  When 
recourse  lost  against  parties  who  have 
not  waived  negotiation,  ib.  Who  may 
waive  notice  or  negotiation,  ib.  Dif- 
ferent modes  of  doing  so,  ib, ;  by 
partial  payment,  ib, ;  by  promise  to 
pay  aft^  failure  in  negotiation,  ib, ; 


WAIVER— 

by  acknowledgment  to  see  bill  paid^ 
etc.,  ib,  379  ;  by  promise  to  pay  a  part, 
379.  Effect  of  notice  to  drawee  not  to 
pay,  ib, ;  of  indorser,  after  receiving 
letter  from  holder,  writing  drawee  to 
pay,  ib, ;  of  indorser  including  biU  in 
trust-disposition  to  creditors,  ib, ;  of 
party  craving  indulgence,  ib, ;  of  offer 
of  compromise,  ib,  381 ;  of  offer  to  pay 
by  instalments,  ib, ;  of  conditional  offer 
to  pay  if  legally  bound,  ib.  Circum- 
stances not  inferring  waiver,  381. 
Promise  to  pay,  or  partial  payment 
insufficient,  if  party  in  ignorance  of 
failure  of  negotiation,  ib, ;  where  want 
of  negotiation  concealed,  382.  Against 
whom  is  remedy  competent  to  party 
paying  in  ignorance,  ih, ;  ignorance  of 
legal  effect  no  excuse,  ib.  Effect  of 
waiver,  383.  Parties  to  whom  promise 
to  pay  is  available,  ib,  384. 

WIFE.     See  Husband  and  Wife. 

WITNESSES  to  protest  of  bills  and  notes, 
314 ;  designation  or  subscription  of, 
not  necessary,  ib, 

WRIT,  proof  of  debt  by,  after  sexennial 
prescription,  482 ;  nature  of  the  writ- 
ing requisite,  ib, ;  markings  of  interest 
or  partial  payments,  ib.  Entries  in 
debtor's  books,  483. 
Acknowledgment  within  the  six  years, 
effect  of,  483. 


1. 


2  X 


ERRATA. 


Page  48,  note  (d),for  **  1836,"  read  "  1856." 

Page  80,  line  20,  for  "  aec.  17,"  read  "  sec.  18." 

Page  119,  note  {f),for  "  18  L.  J.  (Q.  B.)  575,"  read  "  20  L.  J.  (Q.  B.)  270." 

Page  148,  note  (c),  add  *'  London  Joint-Stock  Bank  v.  Stewart  and  Co,,  15  July  1859, 
21  D.  1327." 

Page  188,  note  (a),  for  "c.  8,"  read  "c.  83." 

Page  201,  note  (c),  add  "  See  Brown  v.  Bain,  cited  note  (a),  pp.  651,  652." 

Page  203,  note  (c),  for  ''  Stange,''  read  "  Strange,'' 

Page  231,  note  (t"),  for  '*  AshfieUl,''  read  ''Aspitei;'  and  add  "  33  L.  J.  (Q.  B.)  328." 

Page  241,  lines  13,  14, /or  **  Thus  an  indorser  who,"  read  *^  Thus  when  an  indoraer.*" 

Page  296,  note  Q)),for  "376,"  read  "  249." 

Page  316,  note  (c),/or  "  sec.  598,"  read  "  sec.  13." 

Page  324,  lines  5,  10,  for  "  drawer,"  read  "  drawee.'' 

Page  338,  note  (rf),  for  "  Tarries,''  read  **  Farrier:' 

Page  417,  line  26,  for  **  was  previously,"  read  **  is." 

Page  437,'  note  Qi),for  "  1681,  c.  36,"   read  ''  1681,  c.  20." 


THE  END. 
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In  8vo,  Price  16s., 

A  TREATISE  ON  THE  LAW  OF  REPARATION. 

By  JOHN  GUTHRIE  SMITH,  Advocate. 

*  Mr  Smith  writes  throughout  with  a  pithy  vigour,  conciseness,  and  clearness, 
sufficiently  attesting  a  liking  for  his  subject,  and  an  honest  study  of  it.' — Glas- 
(joic  Herald. 


In  One  Vol.  Demy  8vo,  10s.  6d., 

THE  LAND  RIGHTS  OF  SCOTLAND: 

BEING  A  COIJ.ECTION  OF  ALL  STATUTES  RELATING  TO  LAND. 

WITH  INTRODUCTORY  OBSERVATIONS. 

By    HUGH    COWAN,    Advocate. 

Chap.  I.  Deeds  in  General.  II.  Titles.  III.  Entails.  IV.  Rights  in 
Security,  Judicial  Transferences,  etc. ;  with  all  the  Statutes  relating 
to  the  above. 

*  A  more  useful  book  to  all  branches  of  the  profession  in  town  and  country 
could  not  have  been  printed.  ...  Mr  Cowan  has  prefixed  to  the  Statutes 
an  Introduction,  which  gives  a  clear  and  concise  history  of  legislation  on  the 
subject  of  Land  Rights  down  to  the  present  time.  Along  with  this  he  has  given 
an  exposition  of  the  Statutes  themselves,  with  a  careful  citation  of  all  the  deci- 
sions bearing  upon  them.  Within  the  compass  of  96  pages  there  will  be  found 
compressed  a  very  large  quantity  of  most  useful  information,  which  even  the 
most  experienced  lawyer  would  do  well  to  study ;  and  which,  to  the  student^ 
will  be  a  most  valuable  introduction  to  the  chaos  of  Statute  which  now  consti- 
tutes our  Conveyancing  Code.' — Journal  of  Jurisprudence, 


In  Demy  8vo,  Price  16s., 

THE  UW  AND  PRACTICE  OF  CITATION  AND  DILIGENCE: 

On  the  basis  of  the  late  Mr  Darling's  *  Powers  and  Duties  of  Messengers- 

at-Arms,  and  other  Officers  of  the  Law,' 

WITH  A  VERY  COPIOUS  COLLECTION  OF  FORMS. 
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